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JTlHE  Authority  of  the  Determinations  herein,  te- 
A  ported,  being  chiefly  thofe  of  that  eminent  Lawyer 
JLord  Chief  Jufticc  Holt,  has  occafioned  a  very  fre- 
quent republication  of  this  Work,  the  reputation  of 
which  has  no  doubt  been  promoted  by  the  opinion  ge- 
nerally received,  that  the  two  firft  Volumes  were  originally 
made  public  under  the  care  of  Lord  Hardwjckej  hav* 
ing  alio  been  approved  and  recommended  to  the  prtfs  by 
all  the  Judges  of  that  period.  The  fubfcquent  Editions 
were  much  improved  by  the  addition  of  numerous  Re- 
ferences to  later  Authorities,  by  Mr.  D'AtfVfiUs,  and  of 
fome  others  by  Mr.  Serjeant  Wilson,  which  are  for  the 
mod  part  preferved  in  the  margin  of  the  preterit  Edition  i 
to  which  are  added  a  conliderable  number  of  Notes,, 
containing  an  arrangement  of  the  principal  modern 
Authorities  on  the  Cafes  and  Points  of  Law  occurring 
in  thefe  Reports.  In  the  fcle&ion  of  thefe  Authorities, 
the  Editor  has  availed  himlelf  of  the  affiftance  of  many 
recent  publications,  but  in  particular  of  the  valuably 
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ADVERTISEMENT. 

Notes  added  to  Mr.  Cox's  Edition  of  Peers  Wil- 
liams's Reports,  which,  in  fome  few  inftances,  he  has, 
for  more  complete  information,  literally  tranfpofed  among 
his  own  Collection  of  Authorities. 

The  Third  Volume  of  thefc  Reports,  confifting  chiefly 
of  the  Author's  detached  Notes  and  Authorities  of  Cafes, 
principally  collected  from  other  Books  of  Reports,  under 
the  fame  titles  as  in  the  two  former  Volumes,  admitting 
of  a  lefs  extended  mode  of  annotation,  the  Editor 
has  accordingly,  in  moft  inftances,  referred  to  the  Au- 
thorities collected  on  each  refpe&ive  point  in  the  former 
Volumes ;  and  to  fuch  other  later  Authorities  as  have 
occurred  to  his  notice  on  a  careful  examination  of  all 
the  modern  Determinations. 

The  Notes  added  in  the  prefent  Edition  are  diftin- 
guifhed,  being  printed  in  double  columns. 

The  Editor's  refidence  at  a  remote  diftance,  during 
the  printing  of  this  Work,  having  occafioned  rather  a 
numerous  Errata,  he  has  endeavoured  to  remove  any 
inconvenience  from  that  caufe,  by  pointing  them  out, 
with  their  proper  Corre&ions,  in  the  rcfpe&ive  Volumes. 

Liverpool, 
April  1 6,  1795. 
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i.     Duncombe  verfus  Church* 
[Mich.  8  Will.  3.  B.R.] 

ACTION  verfus  Warden  of  the  Fleet.  The  de*  Guatttftn  del 
fendant^/inr  jGfi  omnibus  adv.  ad  bill.  }r*d.  pleaded  ^f1^^ 
he  was  an  officer  of  the  Court  of  Common  Pleas,  quod/uitikcuf- 
and  that  no  officer  of  that  court  can  be  fucd  praterquam  tod.  mar.  adf. 
cor.  jufiic.  de  C.  B.  Plaintiff  replies  quod  tempore  exhibi-  comb^o?"' 
tionis  bHU  the  defendant  was  in  tuftod.  mar.  Marefc.  in  j  Ld.Ray.93. 
mtodam  placito  debiti  ad  feci.  A.  B.  To  this  it  was  demur-  S.C.CafeiB.R. 
red,  and  the  Court  held,  £;  **  $**' 

1.  That  want  of  a  prout  paiet  per  record,  is  only  matter  Want  of  prout 
of  form,  and  helped  by  general  demurrer,  becaufe  with-  P2**  P"  "cord, 
out  fuch  conclufioa,  if  a  record  be  pleaded,  the  other  fide  *  Mod/!* 
may  reply  nul  tiel  record.     Vide  2  Ro.  275.     1  Sautid.  98.  Co.  Lit.  303. 
This  is  no  plea  after  impaVlartce.  *R°L  Abr.17* 

Far.  ic6.  *SaUc  520,  545,  565.    1  Lev.  54*  2  Lev.  190,  297.   Styl,  197,  385.    X  Ld.  Raym* 
35.  S.  P.     a  Sua.  738, 

2.  Though  a  bill  be  filed  againft  the  warden  as  in  cuf-  £°rinacnft(£ 
tody,  he  may  plead  his  privilege ;  for  per  Holt  C.  J.  the  £Jf£  ^Lct?* 
difference  is,  where  a  perJTon  is  here  in  a&ual  cuftody,  he  343-   Poft-  2, 
is  liable  to  all  actions-,  but  if  he  be  here  only  upon  bail,  *£*•  **$• 
he  may  plead  his  privilege,  for  the  (heriff  cannot  take  no-  c.  7!     r**7** 
tice  of  his  privilege;  fo  that  he  mud  give  bail.     Alfo  this 

is  no  plea  to  the  bijl,  but  to  the  jurifdi&ion ;  and  the  claufe 
of  falvis  omnibus i  (sfc.  ought  to  be  to  the  jurifdiction  as 
•well  as  the  bill. 

2.     Peafe  verfus  Parfons. 

[Mich.  8Wai.3v|.R.] 

t  N  an  aflion  verfus  Parfons,  he  pleaded  quod  ipfe  eft  unus  q^a  tpfe  *(* 
*  attorn.  Cur.  Domini  Regis  de  B.  without/aying^/}///  tern*  «kwb.  without 
poreimpetrationisbrevis^zxidTLrefpondeas.^^zwTXxAtd.  {a)  addin8fo»tt*?>R» 
ill.   Foil.  6.     Mod.  Cafes  105.     Cro.  £1.  3x5.     PL  9.     a  VcoL  1%Q. 

(*)     R,  acc.  Strange  864.     Ld.  Raym.  1567. 

Vol.  I.  B 


i  3batem*nfc 

3*     Jones  verfus  Bodinner, 

[hill.  8  Will.  J.  B.R.  Rot.  382.    1  Ld.Raym.  135.    $  Mod* 
310.  S.  C  ] 

to™  Tf  c  "i"    R  °  D  IN&£R  bdng  an  attorney  of  the  Common  Pica* 

j>teTd2d°by  de- "  was  fued  by  jk  S.  in  J?.  R.  and  gave  bail,  and  warf 

fendant  in  curt,    declared  againft  as  in  cujiodia :  The  fame  term  one  Jonet 

EtiY^ter*  ^clive|Pcd  a  declaration  by  the  bye  againft  him  :  to  which  he 

•Sion.^vid'    p^aded  his  privilege  :  Plaintiff  replied,  that  the  defendant 

Carth.^70*       Was  in  cuftoa.  mat*,  at  the  fuit  *  of  J.  S»  and  was  delivered 

Comb"  SC'  out  to^a^  »rid*hat  during  the  continuance  o£  that  fuit  he 

Kok  i^!9"       exhibited  his  bill  fecundum  curf.  Cur.  Ejfr.    Defendant  de* 

vi.  str.  191,     murred ;  and  it  was  urged  pro  quer.  That  the  defendant 

f  2  ]  *         had  allowed  the  jurifili£Uon  of  the  Court  by  giving  bail, 

Ante  u  and  had  waived  his  privilege*  2  Ro.  275..  Et  per  Cur.  de* 

fendajit  might  plead  bis  privilege  to  the  firft  a&ion,  for  he 

comes  here  by  coercion,  and  had  no  opportunity  to  claim 

privilege  till  now  \  and  therefore  though  a  man  be  in  cuf- 

tod.  mar.  one  may  claim  conufanee.     1 2  Affl  83*  27  H*  6.  7- 

3  ter.  343.       And  it  is  abfiirctahat  the  defendant  (hould  be  in  a  worfe 

*RoH.  Abr.       condition  as  to  ^*  S.  thah  he  was  to  the  firft  plaintiff, 

*74' ,-  when  the  fecortd  fuit  is  topp'd  on  the  a£tion  of  the  firft 

Yi.  Str.  191,      plaintiff;  and  it  is  clear  the  defendant  might  plead  his  pri- 

rwils64©*.      Allege  to  the  firft  a&ion,  notwithftanding  his  being  in  cuf» 

bl  1087!    *      tod.  man     Yet  the  Court  held,  that  if  it  had  been  waived 

as  to  die  firft  a&ion,  it  would  have  been  waived  as  to  the 

fecond  alfo* 

4.     Newton  verfus  Rowland. 

[Mich*  II  Will.  3.  B. R.  Rot,  197.     1  Ld.  Raym.  53  j.  S. C] 

Privilege  of  at-     jNDEB.aflumpjit  for  ioo  /.  againft  the  defendant  as  ex- 
pUa2d°byH? "  ecutor ;  he  pleaded  in  abatement  he  was  an  attorney 

fued  as  executor,  of  the  Common  Pleas,  and  prayed  his  privilege,  but  was 
and  over-ruled,  mled  to  anfwer  over ;  for  his  privilege  extends  only  to  ac- 
Poftd7.,5Noy  68.  **°ns  brought  againft  Win  in  his  own  fight.  Vide  Hob.  1 7  7*  / 
mLiu/370.  '  An  attorney  was  fued  as  adminiftrator ;  he  pleaded  in 
Poph.  329:  abatement  that  he  was  an  attorney  de  C.  B.  and  a  refion* 
H.t°.   cafei     &**  *Hft<r  awarded* 

B.  R.  316.  S.  C.    Poft.  pL  13. 

5.     Weft  vetfus  Sutton* 

[Pafchse,  1  Ann.  B.  R.    2  Ld.  Raym.  853^  S.  C] 

Plea,  alien  ene-      a  Scire  facias  was  brought  on  a  judgment  in  aflize,  tot 
Where  tbe  re-  *^c  on^cc  °*  marfhal  i  the  defendant  pleaded  in  abated 

plication  muit     mcnt,  that  the  plaintiff  was  an  alien  enemy  j  £5"  hoc%  iffc. 

6  Plaintiff 


Abatement 

Plaintiff  replied  he  was  a  fubjed  born,  fc.  at  fuch  a  place  conclude  al  pais, 
in  England.     Et  hoc  tar  at  us  eft  verijlcare  :  Defendant  de-  ™^|j£  ^ 
murred.    Et  per  Holt  C.  J.     The  plaintiff  .(hould  have  M^cafes  57» 


in  England*     Et  hoc  par  at  us  eft  verijlcare  :  Defendant  de-  and  where  T?* 

w         —  _> .     —     -J  -  — J      -  .     .  _   _       averment    Vide  t 

Mod.  Cafes  57, 

concluded  to  the  country;  for  where  aliennee  is  pleaded  9>-  Far.  51,53. 


in  abatement,  it  h  triable  where  the  writ  is  brought  j  for  £°J'   ^St 
which  reafon  the  replication  mult  conclude  to  the  coun-  126/  Dyer  121. 
try.    Aliter  where  aliennee  is  pleaded  in  bar,  therefore  P1* f 4*    Holt  3. 
in  that  cafe  the  replication  muft  conclude,  Et  hoc  paratus  SaC* 
eft  verificare. 

2.  This  cannot  be  pleaded  in  abatement  to  the  fare  facias,  Matter  of  difa- 
becaufe  it  was  pleadable  in  abatement  to  the  affize :  He  J^'^*^^ 
fhall  not  difaWe  the  plaintiff  from  having  execution,  fince  ™cfdcd  tothe 
he  admitted  him  able  to  have  judgment  (a).    Ideo  confideraU  aaion,not  plead- 

1  Sid.  1S1.    Poft.  4*  274.   Comb.  86,  311.    Cro.  EL  283.  pl«  7,  575.  pi.  ao.  Co.  lit  303. 
Rep.  B.  R.  temp.  Hard.  233* 

(a)     Vi.  ace.  Ctnup.  728. 


6.   Brookes  w/^rx  Stroud.  [  3  ] 

[Pafcha,  i  Ann.  B.  R.    Far.  30.  S,  Cft 

TWO  executors  fued,  and  fet  forth  to  be  executors,  Aaion  by  two  j.j+jca;^ 
and  that  they  themfelves  proved  the  will;  but  upon  JJSSj^J 
the  probate  fet  forth,  it  appeared  that  only  one  proved  the  held  well.  Poft 
will:  Defendant  pleaded  this  in  abatement;  fed  rejpon-  V*>W-  *>EJ- 
deas  tufter  awarded,  for  both  have  the  right  in  them,  and  ^^tsmuidl 
he  that  did  not  prove  may  come  in  when  he  pleafes,  but  213.  9  Co.  37. 
cannot  refufe  during  the  life  of  him  that  has  proved.  *•    *  *o1;  *ep- 

358.    Br.  Executor  117,  168.     Plowd.  184.  b.    Wentw.  59,  69,    1  Rol.  90}.  Cro,  El.  92* 
Dyer  160.  pi,  42. 

7.   Smith  verfus  Villars. 

[Trin.  1  Ann.  B.  R.    Far.  38.  S.  C] 

TTILLAR  £  was  arretted  as  7.  Villars %  Armiger,  and  pre-  In  civil  attorn 
r        tended  himfelf  to  be  Earl  of  Buckingham ;  an4  upon  J*  "J***.  *J 

.  n.  1  t     A.      u-       .•     l^i/        defendant  to  jom 

a  motion  the  qucluon  was,  how  he  ihovld  put  in  bail  fo  as  in  recognizance 

not  to  eftop  him.     Etper  Cur.    He  need  not  join  in  the  ©f  bail,  v*d  *m 

recognizance,  and  then  there  is  nothing  to  eftop  him  :  In  SiiweVwiiii*" 

civil  aftions  the  defendant  is  not  of  neceflity  to  be  joined  by  the  Court. 

in  recognizance,  as  in  criminal ;  and  even  there  upon  mo-  PQft-  47.  Com-  ! 

tion  we  allowed  the  Earl  of  Banbury^  upon  an  indi&ment,  ^Jjjj,1^ 

not  to  join  in  a  recognizance,  but  to  find  others  who  gave  6Mod*8o,  303. 

bail  for  him,  by  the  name  of  G.  Knowles,  Efq;  for  their  aft  3  D;  *5*.  p»  **• 

could  not  conclude  him*  *   * 

B  % 


abatement, 

8.     Crofs  verfus  Bilfon. 

[kill.  2  Ann;    Intratur  Trin.  a  Ann.  Rot.  146.    2  Ld.  Raj-Trf 
ib  16.  S.  C.  quod  vide.     Pleadings.  Lilly's  Entries,  351.] 


'**»     lN  replevin  the  plaintiff  declared  for  taking  his  mare 
ded      •      apud  H.  in  quodam  loco  ibidem  vocat.  the  King's  High- 


feep'evin,  p^a, 

Fnlal  in  autcr 

]!cu,  concluded  ~   «    r       j        '  •  •  e"  r»~      " 

pct.jud.  &  re-  way  i  defendant  vemt  \2>  defendit  vim  &  injur.  &c.  Et  ut 
tocni  hdd  ill,       ballivus,  tsV.  bene  cognojl  it  captionem  equa  pned.  in  quodam  la* 

5CinUbTnclttd" co  voc- the  Kine's  Hig^way^  &  j*J't.  &*-  q«™  "  was  the 

I  Mod.  icii       freehold  of  my  Lord  Lemjhr,  tsfc.  abfque  hoc,  thathe  took 
103.    far.  53,   the  mare  in  the  place  called  the  King's  Highway ;  ei  hoci 
470"    C/Ulb.        &ct  uride pet.  judicium  tsf.rctorn.  equ*  prad.     Plaintiff  re- 
oo  Dif.  k,o.       plies,  y^.  cognofcere  Hon  debet  quia  die.   quod  cepit  eqiiam 
prad.  in  loco  vocat,  the  King's  Highway,  tzf  hoc  pet.  quod  in* 
quiratur  per  patriam  ;  defendant  demurs,  and  therein  con- 
cludes, Et  ut  prius  pet*  jtu/ic.  fcf  quod  narr.  prad*  cajfetur* 
Plaintiff  joins  in  demurrer, 
i  Lev.  31*.  Per  Cur.  1.  This  plea  or  cognizance  concludes  in  bar; 

t  Lot.  34,  35.  for  pet.  judicium  Z*f  retorn.  was  in  bar  at  common  law,  da- 
3     *•  191-       rhages  arc  only  by  the  Stat,  7  H.  8,  c.  4.  21  H.  8.  c.  14. 
Before  the  judgment  was  oniy  to  have  a  retorn.     And 
Priful  in  outer  lieu  is  but  matter  in  abatement,  which  can- 
Sho*.  4,  155.    not  be  pleaded  in  bar;  and  the  concluiion  is  upon  the 

whole  matter. 
[  4  ]  2.  If  the  demurrer  was  in  abatement,  then  it  was  a 

bhow.  155,255.  difcontinuance,  and  the  plaintiff  might  take  judgment ; 
d  f^a^makes  ^ut  nevertheless  nc  was  not  bound  to  do  it,  and  therefore 
aVifccntinaance  had  his  election,  and  might  join  in  dumurrerj  and  the 
bv  hlsdemuirer,  Court  upon  this  joinder  (hall  give  him  judgment  in  bar  ; 
fake^'nwnt  *or  *e  Court  *s  not  hindered  by  the  conclufion  of  the  de- 
or jomindemu'r-  murrer  in  abatement  to  give  judgment,  as  of  right  they 
«r.   1  Sid.  389.  ought,  upon  the  whole  record. 

F*Mod7V  *?"  3*  s  demurrer  might  be  taken  for  a  demurrer  in  bar, 
Poft.  179/1*80.  becaufc  it  concludes  ut  prius  pet.  judiciuni  to*  quod,  toV. 
Comb.  306,3*3.  and  the  Court  will  reject  the  6f  quod,  &c.  as  being  idle 
t  silk."  *$*.*  an(*  rePugnant.  Judgment  pro  quer.  after  feveral  mo-« 
8.  c.         *      tions  and  debntes.     Pengelly  pro  quer.  Salkeldpro  def. 

9.    Ode  verfus  NorclifFe* 

[Mich.  1' Ann.  B.  R.    i  Ld.  Raym.  899.  S.  C.  not  S.  P.] 

Replication  to  pLEA  that  he  was  attorney  de  C.  B*  and  ought  not  to  be 
mcntnui,ba^  fucd  alih'\  ahfoue  ^nfenfu;    Plaintiff  replied,  he  ci<* 

*ant  of  Venue,    corifent  and  laid  not  a  venue  where,  and  therefore  bad* 

Vide  Record,       per  Quri 

Poft.  7°7« 

Fir.  971  S.  C.  in  totidem  verbii. 


abatement  4 

10.     Haywood  verfus  Davies  &  ah 

[Mich,  i  Ann.  B.  R.    Rot.  344.     Farreflcy  104.  S   C] 

TRESPASS  verfus  A.  &  B.  for  taking  a  pail  of  water  DcfcnHant  em, 
out  of  the  plaintiff's  well ;  A,  &  B.  pleaded  in  abate-  "b*  ^t7e_ 
ment  that  B.  was  tenant  in  common  with  the  plaintiff  of  nancy  in  com- 
the  faid  well ;  plaintiff  replied  he  was  fole  feized,  abfqtte  ™n  in  himfcif, 
h>c%  that  he  was  tenant  in  common  with  the  defendant  B.  j£  j,"^?*" 
Et  de  hoc  pin.  fe  fuper  patriam.     To  this  it  was  demurred,  Cro.  El.  554. 
and  a  refpondecs  oujlcr  awarded  5    it  was  agreed  that  in  *  Saik.  708. 
trefpafs  the  defendant  cannot  plead  in  abatement,  that  ™csif jSfih* 
himfelf  is  tenant  in  common  with  the  plaintiff,  becaufe  he  child's  Cafe, 
may  give  it  in  evidence ;  but  on  the  other  fide,  he  may  Whe«  » averf« 
plead  that  another  is  tenant  in  common  with  the  plaintiff,  ^Jth  f£££jf 
for  that  will  not  prove  him  Not  guilty :  But  the  point  in-  and  whe*e  to  the 
fifted  on  was,  Whether  the  plaintiff  flioiild  not  have  con-  «ttll?yj/u,le*# 
eluded  his  abfqtte  hoc  with  an  averment :  And  the  Court  co?Ut  /al!  * 
feemed  to  think  that  where  an  abfque  hoc  comprifes  the  2  Roi.  Rep.  63. 
whole  matter  generally,  as  abfque  tali  caufa,  it  may  con-  l  Keb*  776» 
dude  fef  de  hoc  pon.  fe  fuper  patriam  (a),  but  where  it  only 
traverfes  a  particular  matter,  as  abfque  tali  warranto,   faV. 
it  ought  to  be  averred  ;  but  the  Chief  Juftice  thought  not 
this  fuch  a  particular  matter  as  need  be  averred,  for  it  is  to 
maintain    his  writ.      Vide   Dy.  333,  353.       1  Brownl. 
l  Lev.  261.     2  Keb.  380. 

(<*)     R.  Doug.  95.    Vi.  Str.  87!.     1  Burr.  317.     Doug.  429.  (413)  note  I. 


I  x .     [Michaelmas,  1  Ann.  B.  R.] 

T  ]PON  a  refpondeas  oujler,  the  defendant  pleads  the  ge»    . 

*-      neTal  ifTue ;  the  plaintiff  (hall  fign  judgment  if  the 
defendant's  attorney  on  re-delivering  back  a  copy  of  the  [  5  ] 

ilTuc  will  not  pay  for  it  j  and  it  feems  the  old  courfe  was,  Far,  51. 
to  deliver  in  &  copy  of  the  whole  record  ;  viz.  the  decla- 
ration, plea  in  abatement,  isV.  and  iflue ;  but  the  Court 
made  a  rule  for  the  future  that  a  copy  of  the.  varr,  and 
iffue  fliould  only  be  paid  for.     Per  Cur. 

12.     Prefgrave  verfus  Saunders.  la^H^ci*. 

[Mich,  a  Ann,  B.  R.     lntratur  Mich.  1  Ann.  Rot.  467.]      **£ •  *£«■ 


R 


EPLE  VIN  for  fcveral goods  taken  in  a  chamber  in  Replevin;  pm. 
Devereux-Court ;    defendant  pleaded  aclio  non  quia  **'*!  la.  *  J a'**m 

.  j-     1  ,    .»    \  y  •..•*/•  j  r      Lr    g«"  i<  pleadable 

die  quoad  fuch  and  fuch,  proprietas  eorum  ftttt  tpjt  def.  abf  eilher  in  bar  ^ 
que  hoc.  That  the  property  of  them  was  in  the  plaintiff,  W  abatement,  at 
fi  3  hue 


I N  a  bontine  replegiando  defendant  appeared  and  pleaded 
*    in  abatement,  that  there  is  no  addition  of  place,  vill, 


5  abatement 

eleabn.    Poft.  hoc  par  at  us  eft  verlficare  ;    t*f  quoad  others  dicit  quod  prtyri- 

Caith.  i4t.519   ****  Mrvmfwt  in  qttodam  Richardo  Frith,  abfque  hoc,  quod 

Mod.Cifes  tytfuit  querenti,  W  hoc  paratus  eft  verificare.     ifnde  pet.  judic. 

103*  £  pntd.  quer.  aBionem  fuam  habere  debeat,  &c.  pet.  etiam 

retorn.  bomrurn,  tstc.  cum  dampnis,  &c.     Upon  demurrer 

Mr.  Ward  obje&ed,  that  property  in  a  ftranger  ought  to  be 

pleaded  in  abatement,  and  not  in  bar.     Cur.  contra :  It  has 

been  adjudged  otberwife,  and  the  law  is  otherwife,  for  it 

utterly  deftroys  the  plaintiffs  a&ion :  and,  whether  the  de«* 

fendant  or  a  ftranger  have  the  property,  it  is  all  one  to  the 

plaintiff  finoe  he  has  it  not.     Vide  3 1  H.  6.  1 2.    39  H.  6. 

35.    a  Lev.  92.     1  Ven.  249  {a)% 

(«)     D.  ace.  Cmjns,  247. 

13.     Earl  of  Banbury  vtrfus  Wood. 

[Mich.  2  Ann.  B.  R.  Rot.  398.    2  Ld.  Raym.  987.  S.  C] 

Vide  Record, 

page  705. 

6  Mod.  84.  -  -  - 

%  Ld.  Raym.  or  hamlet :  Plaintiff  demurred  5  for  replevin  is  not  vi  & 
f*7«  s*0*  arms,  and  in  a&ions  vi  V  armis  procefs  of  outlawry  lay 
J^it4I*°"  only,  and  no  addition  is  neceflary  where  fuch  procefs  by 
Want  of  addj-  not :  And  the  25  E.  3.  c.  1 7.  does  not  extend  to  replevin^ 
jJJ^pk*1*^!  Et  per  Cur.  Procefs  of  outlawry  lies  in  replevin,  and  the 
ando.  »S"  king  may  have  a  fine.  F.2$H.6.6,  2  Ro.  805.  n.f.  x 
66c.  Cm.  El.  lnft.  128.  h.  Plo\  228.  N.  Br.  220.  H.  But  this  is  not  by 
j1"??1  common  law  nor  upon  the  original;  but  the  ftatute  of 
pat' given  in""  Edw.  3.  gives  the  exigent,  and  that  is  upon  thcplurUs  re- 
itpi.  by  ftatute  turned ;  for  the  original  is  vicountiel,  and  is  determined  : 
of  E.  3.  fpjjC  wow|8  0f  the  ftatute  of  H.  5.  are,  In  every  original  in 

aBions  perfinal  whereon  procefs  of  exigent  lies,  isfc.    That 
Ongio*l  in  fta-   ftatute  is  conftrued  ftri£tfy.   And  an  affize  of  novel  diffeifm 
uliendsiu^ri'  *8  not  wilnin  ltf  though  the  king  (hall  have  a  fine;  and 
ginaiattbeConit  exigent  lies,  becaufe  it  is  a  mixed  a£kion.    So  here  it  muft 
fMcccdt  upon,    be  fuch  an  original  as  the  Court  does  proceed  upon,  not 
fuch  an  original  as  is  determined ;  for  the  Court  does  not 
proceed  upon  that :  In  this  cafe  the  original  replevin  is  viw 
countiel,  and  the  Court  proceeds  upon  the  pluries ;  there- 
fore the  firft  replevin  needs  no  addition  within  the  ftatute  ; 
r  6  1  an<*  w^iere  the  **rft  WI>rt  ls  without  addition,  it  cannot  be 

What  Anepio-  neceflary  in  the  fecond;  nay,  it  is  fo  far  from  that,  that 
eeft  is  gronnded  the  inferring  fuch  an  addition  would  vitiate  the  fecond 
m  another,  die  ^^ .  fOJ  wncre  any  wrjt  or  procefs  is  founded  upon  a  for* 
latter  muft  pur-  » .  -  r  '    t     t        *  r 

fue  the  former  mer,  xt  mult  purfue  the  former,  and  cannot  vary .  Et  per 
cudiy.    Mod.   Povxl,   An  addition  was  never  feen  in  a  writ  de  famine 

Noj  135. 


abatement,  6 

j  4,    Lett  verfus  Mills.  £c?V2 

[Hill.  2  Ann.  B.R.I  Rajrm.  1014, 

fc  *  by  the  name 

•  Nutt  ver.  Mills* 

T\EFENDANT  pleaded  in  abatement  quod  fufceplt  erdl-  pi^,,uod  rttf. 
-L/    nem  inllitarem  \$jam  milts  exjftit ;  and  upon  demur*  «pit  ordinem 
rer  it  was  held,  firft,  That  quod  fufcepit  ordinem  militarem,  »*»«*>>  **• 

t-*  w  1        J  J    r  9   Matter  that  con* 

C5Y.  was  a  very  proper  way  of  exprefling  he  was  made  a  wu  ^  ^w 
knight.     V.   Statute  de  tnil'itibus  ;  and  that  miles  without  «d  not  be 
addition  is  a  knight  bachelor.     2.  That  there  needs  no  Jj^^j* 
venue  where  he  was  dubbed  j  for  any  thing  that  concerns  5  Mod. 310  ' 
his  pcrfon  (hall  be  tried  where  the  adion  is  laid  (*)•     Yet 
at  laft  a  refpondeas  oufter  was  awarded,  quia  not  faid  h$  w*s 
Might  before,  or  at  the  time  of  the  bill  exhibited, 

(*)    Vi.  2  Id.  i?^r.  1504.    Str.  775^ 

15.     Holman  verfus  Walden,  aJSL1^  by 

[Hffl.  a  Ann.  B.  R.    a  Ld.  Raym.  101c.  S,  C.J  WaWemrr.HoU 

*  '  J  J  man  225.    Holj 

49*1  563*  S.  C. 

ACTION  of  the  cafe  was  brought  for  words  againft  Mifoomer 
**     Benjamin  Walden;  defendant  pleaded  in  abatement  pleaded. 
tfiat  he  was  baptized  by  the  name  of  Jokn,  isTper  nomen  &  ^ISTu^Ste 
cognomen  de  Join  Walden  fempery  &r,  cognitus  (i  vocatusfu-  \%  the  point  of 
iffet,  abfque  boc9  that  he  was  called  or  known  by  the  name  the  plea.    But 
andfuraame  of  Benjamin  Walden;  plaintiff  replied,  He  J^JjE^ 
was  called  and  known  by  the  name  and  furname  of  Ben-  ut  materiel, 
jamin  Walden  1  &  hoc  petit  quod  inqtiiratur  per  potriam  : 
Defendant  demurred,  and  it  was  urged  that  the  material 
part  of  the  plea  was  the  name  of  baptifm,  and  that  he 
could  not  have  another  name ;  and  that  the  travcrfe  was 
needlefs  and  frivolous,  and  the  matter  precedent  was  the 
fubftance  of  the  plea :  To  this  opinion  iWr/Juftice  at  firft 
inclined  ;  bat  at  laft  a  refpondeas  oufter  was  awarded  per 
tot.  Curiam:  iot per  Holt  C.  J.  one  may  have  a  nomtn  W 
cognomen  that  never  was  baptised,  and  thoufands  in  fail 
have  :  Alfo  one  may  be  baptized  by  the  name  of  A.  and  *  faft.  3.  a. 
be  confirmed  by  the  name  of  B.  as  Sir  Francis  Gaud*  was }  ^u£*lf7**m 
not  that  he  thought  the  firft  name  ceafed.    Alfo  he  thought  c«>.  El.  897. 
it  would  not  be  a  fufficicnt  anfwer  for  the  defendant  to  fay  4  ?*|wnIl^8* 
he  was  baptized  by  the  name  of  A.  without  averring  *lfo,  *35.  ^ ,5'>a8. 
that  he  was  ever  called  and  known  by  that  name;  But  iSaik.45i,5ix. 
fuppofing  it  had  been  a  fufficicnt  anfwer  without  more,  Poft«  S0'^0* 
ytt  faying  he  ws*s  baptized,  &c,  was  nc*  more  than  induce-  **J#  xNoy  13#^ 
ment,  which  is  waived  by  die  travcrfe  j  fo  that  the  effect  [Rep.  B.R. 
of  the  plea  is,  that  the  defendant  was  never  called  by  the  *™p-  hv4- 
name  of  A.  1J.  and  the  Chief  Juftice  faid  that  the  traverfe  *    "J 
was  materia),  and  likewife  the  inducement.     Jud.  quod  r& 

*4 


7  abatement. 

6  Mod.  i98.  16.     Lcpiot  verfus  Browne. 

Holt  4U  [Hill.  2  Ann.  B.  R.  S.  C  ] 

ilnft.670.  Ad-  f\NE  brought  up  by  habeas  corpus,  and  in  cttflod.  tint* 

22Ti££ZL  was  dcclarcd  againft  bY  the  namc  °f  A*  H.  de  D.  in 

nior  and  Junior,  cuftod*  mar.  Defendant  pleaded  in  abatement,  that  his  fa- 
Wbere  no  adji-  thcr  lived  in  Z>.  likewife,  and  that  his  name  was  A.  B.  and 
in°t«dCd  prima  fo  becaufe  there  was  no  addition  pet.  jud.  de  billa;  and  it 
facie.  Hob.  330.  was  urged,  that  though  this  be  by  bill,  and  not  within  the 
t-ay  m"flT  **u*  ^atute  °^  additions,  yet  by  common  law  there  ought  to  be 
peribn  mate  *  an  addition  to  diftinguifli  father  and  fon,  viz.  junior  and 
addition  of  Se-  Jenior ;  and  if  the  fon  be  fued,  there  ought  to  be  an  addi- 
nior  and  junior   tion ;  aliter  if  the  father.     Vide  Raft.  310.     3  H.6.  54. 

notneceflary.  rr  *  i  r*  t»    v  z!r 

styi.394.  aW  55-    37  H-  6-  29-  b-  a-  4  -&  3-  31-     8  E-  3-  5°«     21  H. 

Rep.  %%$.  6.  26.  b.     5  is.  4.  25.  P*r  /&//  C.  J.     If  father  and  fon 

are  both  called  A.  &.  by  naming  A.  B.  the  father  prima  fa- 
cie (hall  be  intended ;  but  if  a  devife  were  to  A.  B.  and  the 
devifor  did  not  know  the  father,  it  would  eo  to  the  fon : 
Suppofe  one  deals  with  the  fon,  and  knows  nothing  of  the 
father,  muft  he  bring  his  action  v.  A.  B.  junior? *  if  this 
had  been  an  original,  and  the  father  and  fon  had  lived  in 
different  counties,  there  had  b«en  no  need  of  this  additiqn  ; 
but  this  is  an  action  v.  A.  B.  in  cttftod.  mar.  you  muft  (hew 
there  is  A.  B.  the  father  in  cufiod*  mar.  too.  Judgment 
quod  refpond.  oufter  nift. 

6  Mod.  ia5.  ijn     Linch  verfus  Hockc. 

3D.  127.  p  *.  .  [Mich.  3  Ann.  B.  R.] 

a68.  p.  5.  +  Womau  was  arretted  by  name  of  Minors^  and  gave  a 

tFer^ftand*f'  bail-bond  to  the  iheriff  by  that  name.     Et  per  Cur. 

bail  bond  given  If one  be  arretted  by  a  wrong  name,  and  brought  into 
by  a  wrong  name,  Court,  he  may  plead  mifnomer ;  and  whatever  a  bail-bond 
mTiiomer.^Tf  a  maY  do  in  °Acr  cafes,  in  cafe  of  z  feme  covert,  flic  may 
rcrfonbindi  plead,  it  cannot  eftop  her  j  for  {he  may  plead  tion  eft  fac- 
himfcif  in  a  bond  turn ;  per  Cur.  Et  per  Cur.  eodem  temiitio  in  another  cafe 
heairSTto  U  was  faid»  if  4-  give  bond  by  name  of  B.  and  he  is  ac- 
irt  H  is  not  his  cordingly  fued  by  that  name  of  B.  he  may  plead  mifnomer, 
same.  1  Roi.  and  the  other  may  reply  that  he  made  the  bond  by  the 
i,a^Vsty.i87!  name  °f  •#•  and  cftop  hirti  by  demanding  judgment,  if 
Lutw!sq5.Mod.  againft  his  own  deed  he  {hall  be  admitted  to  fay  his  name 
Cafes  28,  225,  ;s  jfm  ami  tjien  fo  may  rejoin  and  fay  that  he  made  no  fuch 
311.  ar.  ic«.  deec| .  am[  tfcs  ke  ^^{1  ^0  without  oyer,  for  if  he  pray 
oyer,  he  admits  his  name  to  be  B. 

18.    Lawrence  verfus  Martin* 

[Hill.  4  Ann.  £.  R.] 

PrrponJras  ouf-  *.  Jf  attorney  was  fued  as  r.dminift  rater;  he  pleaded  in 
amcz*°°'ilL  "^  abatement,  that  he  v.:;s  an  attcmey  de  C.  B.  and  a 
Ray.  <3?.  refpondcas  oujltr  awarded.     Ncta  upon  a  rtfpwdeas  oujler, 

no 


abatement.  B 

no  notice  need  be  given  of  it-,  for  the  defendant  is  Tup*  *  R^-  ***• 
pofed  to  be  attending  upon  hiscaufe  in  the  paper,  to  main-  s  #£   HoU*  • 
tain  his  plea.     M*  3.  An.  B.  i?.  per  Holt  C  J, 

10.    Stroud  verbs  Lady  Gerrard.  videUecord, 

pa^e  710. 

[Mich.  6  Ann.  B.R.     Intratur  Mich.  5  Ann.  439.] 

ASSUMPSIT  for  work  done  verfus  Eliz.  Gerrard;  Mlfoomer apre* 
■"     defendant  pleads  in  abatement  her  name  was  i/o  com.  bail  filed. 
»orw,  and  not  Zs//z.  Plaintiff  replies  auod  impofuit  commune  HonorU.' Quo4 
ballium  per  nomen  Eliz,  and  prays  judgment  if  flie  (hall  fay  per  nomen  iiiu4 
her  name  is  not  Eliz.     Et  per  Cur,  "STm!*  '"** 

The  putting  in  bail  is  the  a&of  the  Court  and  not  of  the  s^us*.  ainfc 
party,  and  therefore  cannot  eftop  her  j  but  the  defendant  670.    Dyer  88. 
appearing  by  that  name  may  eftop  himfelf ;  and  bail  is  an  *  Ro"-A*>r.  ?*<* 
appearance  as  well  as  bail.     But  then  it  ought  to  be  pleaded 
as  an  appearance,  if  the  plaintiff  will  make  ufe  of  that  as 
an  cftoppel.     In  debt  on  a  bail-bond,  if  the  defendant  has 
put  in  common  bail,  he  cannot  plead  he  has  put  in  com* 
mon  bail,  but  comperuit  ad  diem ;  for  he  mult  plead  accord- 
ing to  the  operation  things  have  in  law, 

20.     Hetherxngton  verfus  Reynolds* 

[Mich.  6  Ann.  B.  R.] 

A  N  a£Hon  of  debt  was  brought  againft  the  defendant  as  Habeas  corpw, 
«**     zfemcfo(ef  in  the  palace-court  after  appearance  and  ™™\***£**x 
plea  pleaded  (he  married,  and  then  removes  the  caufe  in  Court  commen- 
B.  R.  per  habeas  corpus ;  and  here  the  plaintiff  declares  ced»  pte»taM«  "* 
againft  her  in  cujiod.  mar.     Defendant  pleaded  in  abate-  jJjS^U* 
raent,  ihe'  was  married  at  the  time  of  the  habeas  corpus  after  removal, 
fued  out ;  and  ruled  a  good  plea  (a)  \  for  here  the  pro-  But  on  «ot'*»* 
iceedings  are  de  novo,  and  the  Court  takes  no  notice  0/  the  J^JJ1^  cor- 
proceedings  below,  or  of  what  preceded  the  habeas  corpus  ;  pus,  Court  w»u 
but  the  courfe  in  fuch  cafe  is  to  move  the  matter  to  the  gran*  pj°«eden- 
Court  upon  the  return  of  the  habeas  corpus  >  and  the  Court  s^#  *    *  ^rtf 
will  grant  a  procedendo ;  for  though   a  habeas  corpus  be   a  Car.  1&4.  K*p. 
writ  of  right,  yet  where  it  is  to  abate  a  rightful  fuit,  the  A.Q^i^i.  i.e. 
Court  may  rcfufp  it. 

(a)     R.  contra  Barnes,  355. 


21.     [Michaelmas,  6  Ann.  2.  R.] 

77  JECTMENT  laid  in  Dcvsnfiirt  to  be  tried  at  Exe*  i>*th  of  de. 

£•    ur;  the  defendant  died  the  day  before  the  allocs  be-  ^^SL 

ran  at  ExJ:r,  rnd  upon  a  nial  on  lull  evidence,  vcrdift  j-:,  iio:^c4 

pr* 


n 


Account 


by  the  ftatute  5    pro  qUirt  and  motion  in  arrcft  of  judgment.     Et  per  Cur. 

^iVi^MyTa  Firlt>  thc  dcath  of  cither  Partv  before  the  aflizes  is  not  re- 

aided.  medied  by  the  ftatute :  but  if  the  party  dies  after  the  af- 

3  Let.  no-  f,zcs  begins,  though  the  trial  be  after  his  death,  that  it 

Fv.  39!3,An-  within  the  remedy  of  the  ftatute ;  for  thc  affizes  is  but  one 

drewt  «;7.  day  in  law :  and  this  is  a  remedial  law,  and  (hall  be  con- 

[  9  ]  flrued  favourably.       2.  The  Court  held  that  in  this  cafe 

0  Mod.  141.  it  was  in  their  discretion,  whether  they  would  upon  mo- 
f  u?#  V°\  tion  arre^  judgment,  or  put  the  party  tt>  a  writ  of  error ; 

1  Ven^ass*  accordingly  they  refufed  to  arreft  the  judgment,  and  the 
1  Mod.  6.  party  was  gut  to  his  writ  of  error,  that  the  point  might  b* 

put  in  iffue  and  tried  by  a  jury, 

Na a.  Where  one  has  two  caufes  cfaftkm,  and,  of  his  own  fhewng,  has 
bo  other  remedy  for  one  of  them,  the  fuit  fhall  abate  only  <b  far  as  the  writ  is 
rfbateable;  but  if  he  pay  have  another  writ  for  the  whole,  it  fhall  abate  «v 
firely.    '  Cafis  Ttmf.  Ld.  Hardwickg  373. 


Account, 


l,    WUkin  verfm  Willdn, 

[HiU.  2W.&M.B.R.] 

t7i.  AH      JSSUMPSIT,  *nd  declares,  that  the  defendant  in, 
fcS*!1,  kldt"  tending  to  go  beyond  fea,  he  delivered  him  a  bo* 

abatement,  that1  «*d  goods,  which  the  defendant  promifed  to  difpofe  of  for 
be  wm  bailiff,  him,  and  to  give  him  an,  account  thereof  at  his  return. 
^ht^blL  Defendant  pleaded  in  abatement,  he  was  the  plaintiff's 
^cooVt!  Whwt  bailiff  and  merchandized  the  faid  goods,  and  that  he 
aprefs  promife  pughf  to  bring  account,  and  not  an.  action  pn  the.  cafe  : 
U,  tflTttwpfit  ^  grflocattrr  i  fpr  the  a&iori  being  grounded  on  an  ex-» 
accouaiTcarth.  prefs  promife,  qffitmpfit  lies  as  well  as  account,  and  the, 
89.  Dyer  10.  plaintiff  has  his  election,  Nate  1  the  objection  was»  that 
\  Ro?Re*.  e»  *n  acc°unt  againlt  the  defendant  as  bailiff,  he  would  have 
Mod.cJeaj&c!  allowances,  feV.  Et  per  Holt :  There  is  fome  inconve- 
363.  Comb*  nience  in  giving  a  long  rambling  account  in  evidence  to  a* 
iiottt!*  4  Rep.  Jury :  ®ut  wnerever  one  a&s  as  bailiff,  he  prqmifcs  \o  jen^ 
$3.    "  '  der  account.     Jud.pro  qucr* 


aftfon  in  General 
2.     Poulter  vcrfw  poniwaH. 

[Trin.  5  Ann.  B.R.] 


TNDEBIT.  ajfumffit  for  money  received  ad  compulan-  Cm.  it.  $44, 
■*     Aum.    Vexdi&pro  quer.  and  moved  in  arreft  of  judg-  *  Ro,lJ^J^ 
mcnt,  that  this  a£tion  did  not  lie,  but  account :  For  if  a  hX  209. " 
i^an  receives  money  to  a  fpecial  purpofe,  as  to  account,  or  <fcWt.  afliin 
to  merchandize,  it  is  not  to  be  demanded  of  the  party  as  a  Jj^J^J" 

*ia«*M         'frail    1*^     hn«     *%  AM-lnJCfrasJ  MW    *a(ii(««l     **»    •***«*!«»    .«■     «**»SMV#1 


mcnt,  that  this  action  did  not  lie,  but  account :  For  if  a  hX  209. "  la* 

afluap- 
mooey 

duty,  'till  he  has  neglefted,  or  refufed  to  apply  it  accord-  puundum. 
ing  to  the  truft  under  which  he  received  it :  and  the  de-  Aided  by  ver- 
claration  muft  fliew  a  mifapplication,  or  breach  of  truft,  oSfe»  *3o!^S  C, 
Et  per  Cur*  The  verdift  has  aided  this  declaration,  for  it 
muft  be  intended  there  was  proof  to  the  jury,  that  the  de- 
fendant refufed  to  account,  or  had  done  forncwhat  elfe 
that  rendered  him  an  abfolute  debtor* 


2C(fiQn  in  General,  [  10  ] 


1.     Rogers  verjits  Cook, 

[Trin.  4W.&M.B.R.] 

TJ  Brought  an  a£Hon  as  adminiftrator  to  A.  and  de<-  r4rth.235.3c. 
-"•  dared  on  an  indebitatus  ajfumpftt  to  A.  and  an  in/!-  S-ho*T* j66,  A{r 
mul  computaffet  between  plaintiff  and  defendant  for  money  J2J  "iSmJ 
due  to  the  plaintiff  himfelf.     Upon  demurrer  the  declara-  tatus  «flumpfit 
tion  was  held  ill ;  for  the  plaintiff  in  one  action  cannot  *°  inteftate» ln* 

Eofecute  his  own  right  and  another's:  and  the  reafon  is,  laff^fwSty 
caufe  the  cofts  to  be  recovered  are  entire,  and  then  the  due  to  •dminif- 
plaintiff  can  never  diftinguifh  how  much  he  is  to  have  as  ^  no^?[n" 
adminiftrator,  and  how  much  he  is  to  hQld  as  his  own  (a).  \  *\.  *,  r0ii. 

Abr.  29.  Cro. 
tX\t.  290.  8  Co.  87.  Cro.  Jac.  330.  Ow.  11.  1  Wilfon  171.  S.  P.  2  Str.  1271.  S.  P. 
Andr.  358.  S.  P.     Hob.  88.    2  Lev.  27,  1  jo,  228.     Dan.  4.     Show.  366. 

(a)  R.  ac.  upon  judgment  by  default.  659.   In  an  a&ion  a^ainft  an  executor, 

Hooker  v.  tgjtiher.  1  WiU.  iy  1.    2  Str.  a  count  on  a  promife  made  by  him  to 

I271.     An  executor  may  join  in  the  pay  money  received  as  fuch,  cannot  be 

fame  declaration  feveral  counts  for  mo-  jorned  with  counts  on  the  promifes  of 

uey  had  and  received  to  the  ufe  of  the  the  deceafed..     Jennings  v.  Nsixmait* 

te&ator,  and  to  the  ufe  of  the  executor  4  T,  R.  347. 
at  fnch.     Petti*  V.  Hattnay.   3  T .  £. 


IO 


aSton  in  General. 


[JJ^  2.     Sir  John  Dalfton  vtrfu*  Janfon. 

[M.  7  W.3.  B.  R.  Intrator  Pafch.  7  Will.  3.  Rot.  242.] 

^fiumpfiton       jtf  ajumpftt  on  the  cuftom  of  the  realm  and  trover 
•ni^trov/r'not111  again  It  "carrier  joined  in  the  fame  declaration  ;  after 

\jo;nabk>fraajQii  verdict  for  the  plaintiff  and  entire  damages,  judgment  was 
againft  carrier,  arretted  j  for  the  ajfumpf.t  is  ex  quafi  contraHu^  and  a  con- 
jj^'  j^/.'  tra£r.  and  tort  cannot  be  joined  j  and  in  the  cafe  of  Mat- 
thews and  Hopkins,  1  Sid.  244.  the  judgment  was  arretted, 
the  record  of  which  cafe  Hclt  C.  J.  faid  he  had  leen  (>), 


1  Keb.  847* 

pi.  45.  S70. 

1  Vent.  365. 

«  Keb.  $03.  pi.  $>•     Br.  Joinder  in  AQion,  97.   ic,  11.     3  Keb.  264,  276,  296,  302,  335. 

j  Lev.  99.     2  Vent.  223.     5  Mod  90.  S.  C.     Comb.  33  j.     3  ba.k-  104.     Calfti  B.R.  73. 

Mi»f€M*nce  and  negligence  may  be  joined  with  I 


(6)  In  Dickon  V.  Clifton,  2  JFHr.  3  1 9. 
Counts  dating  that  the  plaintiff  was 
owner  of  a  veflel,  of  which  he  employ- 
ed the  defendant  as  matter,  by  whole 
negligence  goods  were  loft,  were  held 
well  joined  with  a  count  in  trover.  The 
Court  faid,  that  two  counts  may  be 
Joined  where  there  is  the  fame  judg- 
ment on  both.  Gould),  thought  that 
trover  and  cafe  againft  a  carrier  might 
be  joined.  Maji  v.  Good/on,  3  Wils. 
348.  Count,  that  defendant  agreed 
plaintiff  mould  ere&  a  yard  in  his 
clofe,  and  that  when  creeled  he  ob- 
itrucled  him  in  the  enjoyment  of  it, 
held  well  joined  with  trover,  befog 
both  actions  on  the  cafe  for  torts ;  but 
the  teft  fuegefted  in  Dickon  v.  Clifton 
was  thought  too  large,  and  not  uni- 
versally true,  though  it  may  be  a  good 
rule  among  others  to  try  the  point  by. 
Brown  v.  Dixon,  I  T.  R.  274,  A 
count  on  trover  for  a  dog  was  joined 
with  others,  ftaling  that  the  plaintiff 
had  lent  a  dog  to  the  defendant  to  be 


returned,  which  the  defendant  did  not 
return,  but  detained  for  an  unreafon- 
able  time,  until  by  his  careleffnefs  it 
was  loft,  and  the  declaration  was  upon 
fpecia!  demurrer  held  good.  Bailor 
J.  faid,  perhaps  the  rule  of  judging 
whether  two  counts  can  be  joined,  by 
considering  whether  the  fame  judgment 
can  ba  given  on  both,  is  not  true  in 
its  extent,  but  by  adding  another  re- 
quifite  it  is  univerfallj  true  ;  for  where*, 
ever  the  sam*   plea  may  be  pleaded \ 

AND  the  SAME  JUDGMENT  given  0* 

t<wo  counts,  they  may  be  joined  in  the 
fame  declaration.  Afumffit  and  tort 
cannot  be  joined  together,  becaufe  the 
pleas  to  both  are  not  the  fame.  The 
common  way  of  declaring  againft  a 
carrier  now  is  in  afumpfit,  to  which 
trpver  cannot  be  joined;  but  if  the 
plaintiff  declare  00  the  cuftom  of  the 
realm,  a  count  in  trover  may  be  joined  ; 
it  only  depends  on  the  form  of  the  ac« 
tion.  #7.  2  BL  Rep.  S48.  Gdb.  C, 
/?.  7.     Ccmyns)  Action  Gi 


New  a&ofi  for 
<he  creation  of* 
nufcnet  barred 
by  pi  tor  veco- 
vrry  tor  the 


3,     Johnfon  verftts  Long. 

[Mich.  10.  Will.  5.  B.  R.  Intratiir  Trin.  to  Witt.  3.  Rot.  j6$* 
1  Ld.  Ra\m.  370.  S.  C] 

J  CT ION  fur  le  cjfei  for  ereclmg  a  nufance  20  dt$ 
-"  Febr.  Defendant  pleaded  a  prior  action  brought  for 
ercfling  a  nufance  20  die  jlfjrtii,  and  a  recovery  there- 
upon, and  avers  thefe  to  be  the  fame  nufance  and  crccv 

Mou; 


Sftiori 


in  Oenera 


.1. 


t" 


tion:  Plaintiff  demurred,  and  judgment  again fl:  him  ;  fdr  ^tW1" 
he  may  have  an  a£Hon  for  the  continuance  of  the  fame  nu-  aays*tl-fh  455- 
fance,  but  can  never  have  a  new  action  for  the  fame  ereo  Cro-  j*c.  74. 
tion.  Ye,v-tJ-  4  Co, 

45*  2Vent.i69. 
Ma  762.    2  Leon.  n$«     Cro.  £1.401,  jil*  n.     Cro.  Jac.  231.  pi.  10.    Ctrth.  455.  &•  C« 


4.     Pitts  vtrfus  Gaince  and  Forefight.         #^c>o2^/£  j{^ 

£Paf.  12  Will.  B.  R.     1  Ld.  Raym*  558.  S.  C] 


yjCTWNfttr  le  cafe,  for  that  he  was  maftef  of  a  ftiip, 
■"  and  that  it  was  laden  with  corn  in  fuch  a  harbour, 
ready  to  fail  for  Dantzich,  and  that  the  defendant  entered 
and  feized  the  fhip,  and  *  detained  her,  per  quod  impeditus 
cy  obflruBus fuit  in  inag'to*  Defendant  juftified  for  toll  and 
port  duties ;  but  his  plea  being  naught,  took  this  excep- 
tion to  the  a&ion,  viz.  That  it  (hould  have  been  trefpafs. 
Vide  4  E.  3.  24.  Palm.  47.  13.  H.  7.  26.  Holt  C.  J.  In 
the  cafes  cited,  the  plaintiff  had  a  property  irf  the  thing 
taken  ;  but  here  the  plaintiff  has  not  a  property  ;  the  (hip 
was  not  the  mailer's  but  the  owner's ;  the  mailer  only  de- 
clares as  a  particular  officer,  and  can  only  recover  for  his 
particular  lofs.  Yet  he  might  have  brought  trefpafs  as  a 
bailiff  of  goods  may;  and  then  as  a  bailiff  he  could  only 
have  declared  upon  his  poiTrfiion,yc.  that  he  was  poficfTed  ; 
which  isfufficient  to  maintain  trefpafs  (a).  Judgment//? 
f Uir*  2  Cro.  50.  Com.  Dig.  3  Ed.  vol.  i.  p.  1 


{a)  It  is  clear  that  for  a  mere  trefpafs 
Sin  attion  on  the  cafe  will  not  lie  ;  and 
que  (lions  frequently  arife  whether  cafe 
or  trefpafs  15  the  proper  action.  As  a 
general  rule  it  is  agreed,  that  where 
the  injury  is  immediate  the  a&ion 
ihoald  be  trefpafs,  and  where  it  is  con- 
fequential  it  lnuuld  be  cafe.  The  pre- 
sent Is  an  in  fiance  in  which  either  ac- 
tion would  be  maintainable,  the  prin- 
ciple of  which  feems  correctly  ftatcd  by 
Mr.  Wedderburne  in  Barker  v.  Birbeck9 
3  Bur.  1961.  "  Both  actions  may  lie 
where  there  is  both  an  immediate  and 
nljb  a  confequciuial  injury ;  and  the 
plaintiffs  therein,  being  entitled  to  both 
actions  mud  have  their  cleft i en  to  pro- 
ceed in  either.''* 

In  Shapcott  v.  Mug  ford,  I  Ld. 
Raym.  187.  Cnft  was  brought  againft 
t  parfon  for  net  taking  away  tithes  in 
a  convenient  time,  per  $bcd  the  plain- 


Cafe  or  Trover, 
quod  fuit  ma- 
gi iter  navif,  and 
defendant  de- 
tained her  per 
a/d  injpedit.  in 
vlaglo.   H0U12. 
S.C.   HeldweH 
for  the  fpecial 
damagesjbucthst 
he  might  hare 
had  trefpafs  on 
his  poUeHion. 
Br.  A&ian  for 
le  Cafe,  123. 
AH.  84.     Fits. 
Action  fur  Cafe. 
1  Roll.  A  br.  104. 
aRoll.Abr  $56/ 
Lane  65,  66. 
Cro.  Jac.  265, 
266.'  4  Co.  94. 
58.     Aftion  M. 

*[n] 

tiff's  land  was  injured ;  and  it  was  ob- 
jected that  it  ihould  have  been  trefpafu 
but  the  Court  held  that  cafe  was  pro- 
per. So  in  Harvard  v.  Banks;  >  2  Bur. 
1 1 13,  cafe  was  brought  for  damage  to 
the  plaintiff's  colliery  by  what  the  de- 
fendant had  done  in  his  own  colliery  ; 
and  the  fame  objection  was  made  and 
over-ruled.  In  Reynolds  v.  Clark:, 
2d  L&.Raym.  1399.  Fortefc.212.  Sir. 
634.  Trefpafs  was  brought  againit 
the  defendant,  who  had  a  right  for 
the  rain  to  fall  from  the  eaves  of  his 
houfe  into  the  plaintiff's  yard,  for  put- 
ting up  a  fpent  to  collect  the  water, 
and  make  it  fall  in  a  larger  body,— it 
was  ruled  that  the  action  (hould  have 
been  cafe.  So  where  trefpafs  was 
brought  againft  excife  officers,  who 
entered  by  a  legal  warrant  into  a  houfe 
to  fearch  for  Helen  goods,  though  none 
could  be  found.     Bsot  v.  Cecper  cited  • 

l  Term 


tf 


Mm  in  General. 


his  eye.  [In  the  cafe  l*ft  mentioned 
there  is  much  learning  on  this  fubjcd  J  • 
Cafe  and  not  trefpafs  Ties  for  dilturbing 
a  perfon  in  his  pew  ;  Stocks  v.  Booth, 
I  T.  R.  428.  Where  debauching  a 
man's  daughter  is  accompanied  with  an 
illegal  entry  of  his  houfe,he  may  either 
brine  trefpafs  for  the  entry,  and  Jay  * 
the  debauching  and  lofs  of  fervice  as 
cbafequential,  or  may  bring  cafe  mere* 
ly  for  debauching  per  quod,  fcfr.  Ben- 
nett  v.  dUcott%  2  T.  R.  167.  Where 
a  jaflice  of  peace  malicioufly  grants  an 
illegal  warrant,  by  which  the  plaintiff 
is  imprifoned,  the  a&ion  tnuft  be  tref- 
pafs. R.  on  fpecial  demurrer,  Morgan 
v.  Hughes,  %  T.  R.  225.  An  aftion 
againft  a  fheriff  for  taking,  under  an 
execution  againft  5,  the  goods  of  J,  in 
a  houfe  let  ready  furnifhed  by^  to  B> 
muft  be  cafe.  Ward  v.  Macauleji 
4  T.  R.  489. 

When  the  plaintiff  has  an  eleftion  to 
bring  either  trefpafs  or  cafe,  the  latter 
is  preferable,  as  the  fiat.  2  id  and  23d 
Cha.  2.  does  not  in  that  action  prevent 
the  recovery  of  full  cofts  if  the  dama* 
ges  are  under  40  s*  *      ; 

5.     Fetter  verfus  Beale. 

[Trim  13  Will.  3.  B.  R.    Intr.  Paf.  10  Will.  3.     1  Ld.  Raynu 
339-  S,  C] 


\Term  Ref.$$$,  In  the  above-men* 
tioncd  cafe  ofHarker  and  Birheck,  cafe 
was  brought  by  the  plaintiff  who  was 
in  poffeffion  of  a  lead-mine,  againft  the 
defendant  for  raifing  ore  thereout,  and 
it  was  ruled  that  it  (hould  have  been 
trefpafs,  Gates  v.  Bayley ;  2  Wils,  313. 
^Trefpafs  for  impounding  a  hog,  and 
keeping  it  fo  clofely  that  it  died.  The 
defendant  juftified  the  impounding,  and 
the  juftification  being  Jbund  for  him, 
he  had  judgment ;  the  death  not  be- 
ing fufficient  to  fupport  trefpafs  with- 
out a  replication  that  it  was  by  abufe 
which  would  make  the  defendant  a 
trefpafler  ah  initio.  Scott  v.  Shepherd; 
3  Jfi/r.  403.  2  BI.  892.  Trefpafs  and 
aflault  was  adjudged  to  be  properly 
brought  againft  the  defendant,  who 
threw  a  lighted  fquib  into  a  crowded 
market-place,  where  it  fell  upon  the 
flail  of  A  ;  and  B,  to  prevent  injury  to 
himfelf,  and  the  wares  of  A,  threw  it 
acrofs  the  marketplace,  when  it  fell 
on  the  Hall  of  C,  who,  tofave  himfelf 
and  his  goods,  threw  it  to  another  part 
of  the  market,  whereby  it  ftruck 
againft  the  plaintiff's  face  and  put  out 


jj  .Aflault,  battery, 
and  maihem,  the 
pUincifT*  decla- 
ration recite* 
judgment  in  a 
former  a&ion 
for  the  fame  bat- 
tery, and  thews 
new  conTequen- 
Sal  damages  hap- 
pened fince.  Cro. 
Jtc.  373.  pi.  3, 
5^5,18.  I3B<». 
z.  c.  24.   Ante 
10.  pi.  3.    Cafes 
B.R.  542.  SC. 
Holt  11.  1  Mod. 
54a.  4  Co.  43. 
1  Leon*  319. 


IN  an  a&ion  for  aflault,  battery,  and  maihem,  declare? 
that  the  defendant  beat  his  head  againft  the  ground, 
and  that  he  brought  an  aftion  of  aflault  and  battery  for 
that,  and  recovered ;  and  that  fince  thai-recovery,  by  rea- 
fon  of  the  fame  battery,  a  piece  of  his  flcull  was  come 
out.  The  defendant  pleaded  the  recovery  mentioned  in 
the  declaration  in  bar,  and  avers  it  to  be  for  the  fame  af- 
fault  and  battery  :  The  plaintiff  demurs.  And  Shower  pr* 
quer.  urged  this  fubfequent  damage  was  a  new  matter 
which  could  not  be  given  in  evidence  on  the  firft  recovery* 
when  it  was  not  known ;  and  compared  it  to  the  cafe  of  a 
nufance  where  every  new  dropping  is  a  new  a£h  If  a 
man  beat  my  fervant,  and  he  die,  I  lofe  my  a£tion,  and 
muft  proceed  by  indiftment ;  and  by  the  fame  reafon  that 
a  matter  ex  poft  may  defeat  an  adion,  it  may  alfo  give  an 
a&ion :  Sed  Holt  C.  J.  contra.  Everv  new  dropping  is  a 
new  nufance,  but  here  is  not  a  new  battery,  and  in  tref- 
pafs the  grievoufnefs  or  confequence  of  the  battery  is  not 
the  ground  of  the  adtton,  but  the  meafure  of  the  damages, 

which 


dftion  fur  le  Gale*  $n 

which  the  jury  m  aft  be  fuppofed  to  have  conGdercd  at  the 
trial.     Judgment^*  def. 

Num.  Per  Lord  Hardvouke  Ch.  J.  hf  Cur.  The  general  dt(Hn&ion  taken 
between  tarts  and  contracts  is  right.  In  controls  it  is  ncceffary  to  prove  all  che 
charges  in  the  declaration  exa&ly  in  the  manner  they  are  laid :  But  in  torts 
they  are  feverai ;  and  if  you  prove  one  of  them,  you  fufEciently  prove  your 
cafe.     Cafes  Temp,  L.  Hardwickt  55.     2  Strange  977. 


ZttiOXl  fur  le  Cafe.  u.  ["] 

This  is  a  liberal 
acVton.    See 
^  %  Burro.  906, 

■■■■•■ '  ioti,ioi2,*c» 


1.     Payne  wr^w  Partridge  &.  al.  vide  Record, 

J  ^  °  page  7*9- 

[Trin.  3  Will.  3,  B.  R.    Intratur  Pafch.  2  W.  &  M.  Rot.  43.] 

T^ECLAkES  that  the  vill  of  Lltikport  is  an  ancient  Cartb.  191. 
U    vill,  and  that  there  has  been  time  out  of  mind  a  fer-  f  show*  *43j 
fy  over  the  rivet  there,  and  that  it  wad  a  Common  paflage  *|£   poft#  l6m 
for  all  the  king's  people  paying  toll,  and  that  the  inhabit-  Show.^.s.c. 
ants  of  LittUport  living  in  the  ancient  mefluages  or  cot-  ^™™nJ"tyn 
tages  there,  had  paflage  toll-free 5  and  that  the  defendant  paying  toU^ta 
Was  owner  of  the  ferry,  and  let  it  decay,  and  that  the  the  people  of  a. 
plaintiff  requefted  him  to  let  him  go  over  the  ferry,  but  he  j&aw£ni"rf 
refufed.    Defendant  pleaded,  he  had  built  a  bridge  in  the  A?may  br?ng°aa 
place  of  it,  &c.    And  upon  demurrer  the  Court  held  the  aaion  for  akin* 
owner'  could  not  let  down  the  ferry  and  put  up  a  bridge  JjJJ ^^J? 
without  licenfe  and  an  ad  quod  damnum  /  and  that  the  cuf-  the  ferry,becaufc 
torn  was  good  in  the  nature  of  an  eafement,  but  that  the  the  former  is  a 
cuftom  confided  not  in  the  right  to  pafs,  for  that  was  com-  ^7ttie?^b! 
mon  to  all  the  king's  fubjefts,  but  in  the  right  to  pafs  lie.    0*nerc/ 
toll-free.    That  therefore  the  plaintiff  could  not  maintain  ferry  cannot  fop- 
an  aaion,  for  not  paffing ;  for  fo  any  other  fubjefl:  might  PfJ^JISj 
bring  an  attion,  which- would  he  cndlefs,  and  infinite,  in  its  place, 
AUter%  If  toll  had  been  exacted  and  paid  by  him,  that  had  ¥'l«ho«  £»* 
been  a  fpecial  damage,  but  without  fpecial  damage  he  can  damnum,  ijoa. 
only  indi&  or  bring  information.  1 57.  Cro.  Car. 

131,  266,  ire. 
S32,  266,  Sec.  Vaogh.  341.  Mod.  Cafes  307.  1  Leon.  141*  1  Inft.  113.  12  H.  S.  <• 
t  Cro.  41 *.  ilnft.  56.  a.  5  Rep.  72.  3  Cro.  664.  Moor  180.  23  H.  7*  26.  ComW 
180.  S.  C.  Heit  6.    Davis  57.     3  Mod.  289. 


12  aftttn  fur  le  Cafe* 


2.     Williams  verfus  Carey. 

[Pafch.   ?  W.  3.  B.  R.     Intr.  Paf.  6  W.  3.     t  Ld.  Rayffl. 
40.  S.  C] 

Aclfcnbyexe-  TT/ILLIAMS  the  executor  of  J.  8.  brought  cafe 
% Uf°r  fof  fieri'**  againft  Gi/vy  the  fheriff,  for  that  his  tcftator  havirig 

fac?aTinih«iife-  recovered  judgment  in  debt  againft  A.  fued  out  a  fieri  fa* 
time  of  tt.tacor,  f/rf/f  whereon  the  defendant  returned,  he  had  levied  19  1. 

Swuu"  E!lMn  5  s"  4  d- and  that  hc  had  takcn  othcr  S°ods  t0  *c  ™lue  of 
c.  7"  4  Mod.  40  s.  which  remained  in  his  hands  pro  defeEtu  emptorum, 
403.  Differ-  and  that  A.  had  no  other  goods,  ubl  revera  the  flieriff  had 
"efne^roerf*  icv*cd  tnc  whole  debt,  and  averred  that  afterwards  A.  be* 
TOd«ePcuiirtoa$  come  poor,  artel  unable  to  fatisfy  the  reGdue  of  the  debt. 
to  ihitaaion.      Verdift  pro  quer.     It  was  objeded  in  arrcft  of  judgment, 

(fa  /$^^  ModCCafesiQO.  t'iat  ^  WaS  a  P*1*"008'  tort>  and  not  Within  4  2J.  3.  r.  7. 

\  *  &c.    6  Co.  3.    £«/  Cv.  contra.  There  is  a  great  difference  between  mefne 

9$  4  •     Plovid.  34.         procefs,  as  the  cafe  in  Janes  173.  Noy  87.     Z.«/rA  167* 

'  ^Np01-'.  s3  c   -P^-  l*l*  and  tn*s  ca^e>  wn*c^  »*  a  procefs  in  execution } 

Comb.  164,312.  for  by  levying  of  the  goods  a  right  was  veiled  in  the  tefta- 

4  MoJ.  40^       tor.     Judgment  pro  quer. 

3  Salk.  149.  J       b  r       * 

Cafes  B.  K.  71.      Hole  307.      1  Roll.  Abr.  913.     Dyer  321.    (al.  in  raarg.)      1  Ld.  Raym. 

973.     Mod.  Ca.  tib.s  Su.  an.     1  Coigns'  Dig.  Admin.  B,  13.  3d  Ed.  pa.  344* 

[  13  ]  3.     Hicks  verfus  Downling. 

Vide  Record,        rMkh#  g  y^         fi    R       Jntrttor  Mil.  7   W.    *.      Rot.    DO*. 

«^7H-  iU.RaynKo9.  S.CJ        3  ^7 

jffiemafees  jnLAINTlFF  declares  hc  was  poffeffed  of  a  mefluagt 
gftpffften^  af.  x  for  a  tcrm  0f  yCars  aj  tunc  &  adhuc  vetituro>  and  be* 
hllfc  by  naf  11-  *ng  fo  poffciTed,  demifed  it  to  the  defendant  for  three  years, 
gence,  if  foe  virtute  cujus  the  defendant  entered,  and  being  fo  pofiefied* 
cannot  have  »c-  reverflone  i„je  eidemquer.  fpeclan.  fo  negligently  kept  hie 

tion:  otherwile     -       Jx         1      «        r  v  1  •   b     m.JL        r 

Sn  the  cafe  of  rire  that  the  houie  was  burnt  down ;  and  verdict  pro  quer. 
an  under-ieafc.  Moved  in  arrcft  of  judgment,  that  though  the  plaintiff  had 
Toft'i^.0  Plain.  a  term  a^tunc  teedkuc  venturum,  yet  that  might  not  be  fo 
tiff  in  fuch  »c-  long  a  term  as  the  term  of  the  under-leffee,  for  three  years, 
tlon  muft  have  and  this  aftion  lies  not  without  a  refiduary  intereft ;  by 
ttrclkf UiBrown,  w^ic^  n^ans  ne  »»  HMc  over  to  him  that  has  the  inherit- 
Ent/a9.  Crol  ance :  The  Court  allowed  that,  but  thought  it  appeared 
ll.  777»  784-  here  was  a  refiduary  intereft,  it  being  laid  to  be  an  under* 
fuv.'w.  leafe>  and  not  an  affignment  with  thefe  words  reverfionf 
{  Cafta  B.  r'.  i  oc .  fade  eidem  auer.fpeclan. 
,C. 


# 


$8fon  fur  le  Cafe.  13 

4.     Tubervil  verfus  Stamp.  JJjTlk. 

tMich.  9  Will.  3.  B.  R.     Intratur  Trin.     9  W.  3.     Rot.  359.  myM  3*.  S.  C. 
1  Ld.  Raym.  264.  S.  C.J 

S^ASE  on  the  cuftom  of  the  realm  quare  negligenter  cujlo-  Ca?h-  4*  J-  # 
^     <fit//7  /gv/ttw  /ttww  m  r/tftf/fc  fuof  ita  quod  per  fiammas  ^£^"^5, 
fiL  AD  A  qtur.  in  qucdam  clatifo  ipfius  quer*  combujla  fuertmt.  fireinciaufofuo, 
After  verdift  pro  qtter.  it  was  objected,  the  cuftom  extends  ^ quod  it  burnt 
only  to  fire  in  his  houfe,  or  curtilage,  (like  goods  of  guefls, )  ttier?dofc,  gift" 
which  are  in  his  power.     Non  alloc.     For  the  fire  in  his.  Bruera&jamp- 
field  is  his  fire  as  well  as  that  in  his  houfe ;  he  made  it,  *?••    PoA'  *9» 
and  mud  fee  it  does  no  harm,  and  anfwer  the  damage  if  ,3?*  ,^  A}r** 
it  does.     Every  man  muft  ufe  his  own  fo  as  not  to  hurt  pi.  9.    Fit*. 
another  j  but  if  a  fudden  ftorm  had  rifen  which  he  could  ^cg^'r^ff 
not  flop,  it  was  matter  of  evidence,  and  he  fhould  have  pica  31.  ^"h! 
foewed  it.     And  Holt,  Roke/by,  and  Eyre  againft  the  opi-  6,7.   OldEntr. 
nion  of  Turton,  who  went  upon  the  difference  between  8I9"Co*a*'Ent* 
fire  in  an  houfe  which  is  in  a  man's  cuftody  and  power,  s!  c.    skin. 
and  fire  in  a  field  which  is  not  properly  fo;  and  it  would  **«•  Caf« b/R. 
difcourage  hufbandry,  it  being  ufu a  1  for  farmers  to  burn  ,SI'    Hok9' 
ftubble,  t*fc.    But  the  plaintiff  had  judgment  according  to 
the  opinion  of  the  other  three  (a). 

{a)  By  6ihJ/txe>c.  3.  no  a&ion  (hall  dentally  begin.  — *J/.w.  Whether  this 
lie  maintained  againft  any  in  whofe  cafe  is  within  the  operation  of  the  aft? 
bonfe  or  chamber  any  fire  fhall  acci- 

5.    Savil  vetfus  Roberts.  .  *  .M&AtU 

[Mich.  10W.  3.  B.  R.     Intr.  Trin.  9  W.  3.  Rot.  724.    1  Ld.      J.     €• 

Raym.  374.  S.C.]  /4..Cf9jf^      ^    £fr4 

DECLARES  quod defendens falfo  fcf  malitiofe  abfque  alt-  Aa\<m  for  ma-     "^^/\ 
quaprcbabili  caufa  ipfum  itidiclart  caufavit  de  rioto,  cut  J^,ut*yJ™hnff 
mdicJamento  ipfe  placitabat  non  culp.  Ufuit  hide  per  yendiel.  diftcd°ofVriot  >  fjfi*  f 
Juratorum  acqnietatus  ;  per  quod  magnas denariorum  fummas  after  acquuul  **  **^  9  ^"j 
&  multos  labores  expendere  &fubire\oaclusfuit:  Upon  mn  {£^d^# 
culp.  the  plaintiff  had  a  vcrdift  and  judgment  in  C.  B.  2Mod.  \o6. 
which  was  now  affirmed  in  B.  R.     It  was  obje&ed  that  2  shovm,  Dix- 
thU  would  difcourage  profecutiens;  and  at  this  rate  the  Z^ul^'. 
profecutor,  whenever  he  is  in  the  wrong,  or  mifcarrics,  ,  saund. -aaV 

will  be  ful>je<3  to  an  a&ibn.     Et per  Cur.  *  Me4. sc i6«, 

J  r  261.  3S.1ik.16. 

Cafes  B.  R.  aoS.     Holt  150,  193.     5  MoJ.  **3,  349>  394»  405. 

I 

i.  A  civil  action  differs  very  far  from  an  indictment.  [  14  ]  j 

For  in  that  the  defendant  has  his  cofts^  and  at  common  Amerciament* 


hw  the  plaintiff  was,  amerced  pro  falfo  c/amere,  for  the  £iefj£c£^ 
Vol.  1.  "    C  eftrcats 
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jury  upon  war-    eftreats  of  which  amerciaments,  warrants  were  conftantly 
r^m°  iTcT    delivered t0  ^c  coroners,  who  by  a  jury  affeered  them  ac- 
3*,  39.    11  Co.  cording  to  the  malice  or  vexation  of  the  plaintiff.     Alfo  in 
43,44.    iinft.  civil  actions  the  plaintiff  afferts  a  right,  or  complains  of 
Brb •?* 7an  ac-  an  injUIT>  and  therefore  the  Court  held,  That  to  fay  A. 
tion  not  aaion-"  ^  "  hajiard%  and  I  am  the  heiry  is  not  actionable ;  becaufe 
able  though  no-  he  is  a  party  concerned  and  aflerts  a  right.     Aliter*  if  he 
tZ?hm*£ck  hfTnot  ad  Jed,  and  lam  the  heir.  Vide  a  Co.  So  to  bringan 
collateral  iGt  of    action,  though  there  be  no  good  ground*  is  not  actionable^ 
wrong,  which     Becaule  it  is  a  claim  of  right,  and  he  has  found  pledges. 
&e^C9PCo.ly  a^Ts  amerciable  pro  fiil/oc/amore,  and  is  liable  to  cofts  5 
56.  b!    1  Roil.  But  yet  if  one  has  a  came  of  action  to  a  fmall  fum,  and 
Abrx'*-  »  J°-  take  out  a  latitat  to  a  very  great  fum,  or  has  no  caufe  of 
pL*6.    1  vint.  a&i°n  at  aN>  an<*  yet  malicioufly  fues  the  plaintiff  to  the 
12.  Palm.  315.  intent  to  imprifon  him  for  want  of  bail,  ordohimfome 
If  one  not  con.    fpecial  prejudice,  an  action  o£  the  cafe  lies  j  but  then  it  is 
A.rfto  fSeT."     not  enough  to  declare  generally,  that  he  brought  an  ac- 
without  caufe,     tion  againft  him  ex  malitia  &jine  caufa,  per  quod  he  put 
aBaimayaha:Vftan  k"IIU  t0  Sreat  charge,  &c.  but  he  mult  fhewthe  grievance 
him?1  ? Roll.     Specially,  as  in  1  Sid.  424,  fc.  whereas  he  owed  the  de- 
Abr.  43, 115.     fendant  100  /.  he  fued  him  for  506  /.  and  to  hinder  him 
from  bail  affirmed  to  the  flieriff  500  /.  was  due,^r  quod  he 
was  imprifoned  for  want  of  bail ;  or  1  Saund.  228.  for  that 
the   defendant    intending  to  procure  his  imprifonment, 
where  there  was  no  caufe  of  action,  or  without  any  caufe 
of  action,  fued  him  in  an  action  for  300/.  whereupon  he 
was  arrelted  and  imprifoned,  £*fr.     And  yet  if  one  that  is 
not  concerned,  as  a  ftranger,  procure  another  to  fue  me 
caufelefsly,  I  may  maintain  an  action  againft  him  gene- 
rally.    VideW.  B.  98.  m.  2  Injt.  544.  3  Cro.  378. 
Raym.  i$o.     #i     2    If  a  man  be  falfely  and  malicioufly  indicted  of  any 
I  £™t#  *3'  25ffcrime  that  may  prejudice  his  fame  and  reputation,  he  may 
*i  Joneses,     //bring  his  action,  for  he  is  falfely  fcandalized  by  the  ma- 
i  Mod.  51.      1/  lice  of  the  profecutor,  and  this  is  a  damage  for  which  the 
AA-;Ab-.M-2'l  law  gives  an  adion.     1  Sid.  1  c.  Tel.  46.  Lut.  122.     So  if 

Action  will  lie  **  -  ,,.  ,  .         ..   .      £     .     ,.  7     .      «•  •  1 

for  malicioufly  a  man  be  falfely  and  mahciomTy indicted  of  a  crime  that 
caufmg  h.  to  be  fubjecls  him  to  peril  of  life  or  liberty,  and  for  which  he 
h^iwls  dlm^i-  may  ^e  punifhed,  he  may  bring  his  action,  for  he  is  en- 
ded, either  1.  in  dangered  in  this  refpect,  and  receives  a  damage,  for  which 
i*rfon,asbyim-  the  law  gives  an  action.  So  if  a  man  be  falfely  and  mali- 
C'SjS^Xon  *«  cioufl5r  indi&ed,  though  it  neither  touch  his  tame  nor  li- 
byYcandaij  3!  in  berty ;  for  it  is  injurious  to  his  property  in  putting  him  to 
property,  as  by  a  needlefs  expence,  and  a  damage  to  one's  property  will 
two  firft  cafes  *  mai«tain  an  action  as  well  as  a  damage  to  his  fame  or  per- 
thoughindici-     fon.     Vide  3  E.  3.  19.      3  Aff.  1.      7  H.  4.  31.     11  H. 

mtnt  be  infuffi-  7.  2r  26.  N.  Br.  106.  Sty.  379.  Smith  v.  Hicbfin,  2 
ctent  or  ignora-     c.  *    *'*  J     ' 

mus  returned,       o/r.  $>//. 
but  not  In  the  laft. 

x  Sid.  15,  424.  3.  Where  a  man  is  falfely  and  malicioufly  indicted  of  a 
Tif"Yeto446   crimc»  which  hurts  his  fame,  and  which  is  a  fcandal  to 

5  .him, 
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him,  though  the  indiftment  be  infufficient,  or  an  ignora-  Raym.176.180. 
mus  found,  yet  an  aflion  lies  for  the  (lander,  becaufe  the  J  {^d'at"?. 
mifchief  of  that  is  effe&ed.     So  it  is  if  it  endangered  his  3  u%\  zio*. 
liberty^  and  he  wis  a&ually  imprifoned.      •  Otherwife  »  Vent  n,  iS. 
^rhere  it  only  concerns  his  property,  for  he  cannot  fuffer  J76  ^^'iV* 
in  that  in  either  of  thofe  cafes.  '    r'j  -"I 

But  though  the  a&ion  lies,  yet  it  is  not  to  be  favoured  ;  Raym.  13^.  N. 
and  therefore,  lft,  If  the  indiftment  be  found  by  the  B-  1"  *»•*'«» 
grand  jury,  the  defendant  (hall  not  be  obliged  to  (hew  a  roaiictoufly  pro- 
probable  caufe ;  but  it  (hall  lie  on  the  plaintiff's  fide  to  curing  H.  to  be 
prove  an  exprefs  rancour  and  malice.  2diy,  If  ignoramus  ***}&**  J*"x* 
be  returned,  where  indi&ment  contains  no  fcandal,  or  the  oUbadgerVith- 
party  has  not  been  imprifoned,  no  aftion  lies ;  other  wife  out  licence,  per 
if  it  contains  fcandal,  or  the  party  has  been  imprifoned,  <,u0^IJcej^*,n^t 
but  then  there  mud  be  evidence  of  exprefs  rancour  and  (i*  which^wai 
malice;  for  innocence  is  not  fufficient.  Judgment  af-  agreed  that  the 
nVmed  indiftmentwaj 

nrmCa-  infufficient).  It 

was  refolded  by  Parker  C.  J.  and  the  whole  Court,  upon  great  confederation,  that  there  was  no 
leafen  for  this  diverGty  between  a  malicious  profecution  upon  a  good  indictment,  and  upon  a  bad 
one  j  and  thai  this  action  vwill  lie  as  well  for  damage  by  expence,  as  by  fcandal  or  imprifonment, 
though  the  indictment  be  in  fufficicnt-  Hill.  12  Ann.  B.  R.  Jones  vejf.  Givin.  Gilb.  Rep.  185. 
lotr.  if  Ann.  Rot.  326.  Style  45c  2  Keb.  547.  x  Vent.  P6.  Vide  6  Mod.  2$,  73,  1^7, 
160,  116.  5  Mod.  405.  2  Mod.  52.  1  Lev.  275,  292.  1  Srran.  691.  Chambers  v.  Ro- 
binfon.  10  Mod.  109.  Rep.  Temp  Hard.  B.  R.  56.  Doug.  205.  2  T.  R.  225.  4  T.  R. 
247.     iT.  R.  518. 


6.     Robins  verfus  Robins.  ™c**Qrd' 

%/  pabe  720. 

fix  Will.  3.  B.  R.     Intratur  Trin.    10  Will.  3.   Rot.  162* 
1  Ld.  Raym.  503.  S.  C] 

f*A  S  Ey  for  that  the  defendant  colore  ettjufdatn  medii  pro-  Cafe  for  mall- 
^     cejf.  in  /^caufed  him  to  be  arretted,  and  though  he  '0°£u^"fa 
offered  a  common  -appearance  held  him  to  bail,  where  by  rat;on"  ought  to 
law  no  bail  was  required  ;  and  verdicfc  pro  quer.  on  non  f  t  forth  the  fum 
adp.     Et  per  Holt  C.  J.    This  is  a  tender  adion.     You  d^nrdJ^1Iv 
muft  fliew  that  the  plaintiff  being  indebted  to  the  defend-  andkhatthe  Vft 
ant  in  fo  much,  the  defendant  took  out  fuch  a  writ  for  fo  aciion  it  deter- 
much  more,  on  purpofe  to  hold  him  to  bail:  How  clfe  m7'0f  6*M^a 
can  it  appear  to  us  whether  and  how  far  he  might  be  held  262."  Hub.  26;. 
to  bail  in  that  aftion?  And  as  to  what  Curtheiv  faid,  that  Y*lv«  "7- 
the  writ  was  feldom  returned,  and  they  could  not  have  it  \  ^£* J  \*6'# 
to  give  in  evidence,  and  therefore  it  would  be  inconvenient  5  Mod.  12;, 
tofetit  out  fpecially  in  the  declaration  ;  the  Chief  Juftice  224-    » fLcv" 
anfwered,  He  might  have  a  rule  on  the  officer  to  return  1  9\  ££% 
his  writ.     Vide  1  Saurtd.  228.    And  this  adlion  lies  not  till 
the  original  aftion  is  determined  (a). 

{a)    R.  ne.   Comyns*  Reports   190.     Vide  2   Wi]f,  305.     3    Tern  Repwti 
D**g.    215.      2    Term  Reports  225.     183. 

C  a 
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vfdeSieco**,  j.     Ivefon  nferfus  Moore, 

page  73c.  '  ** 

[Trin*  1 1  Will.  3.  B.  R.    Intratur  Hill.    $  Will.  3.  Rot.  437, 
Comyns  58.  S.  C.     1  Ld.  Raym.  486.  S.  C] 

Cafe  for  flopping  /^  A  S  E}  and  declared  that  he  was  poflefled  of  a  colliery* 
up  a  highway      O     an|j  tkat  ^^  was    highway  near,  by  which  he  ufed 

leading  to  the  ,.      •  .       *      ,  J  *     /  .  .  w 

plaintiff's  col-  to  carry  his  coals,  and  that  he  had  a  certain  quantity  ot 
iiwy  with  intent  coals  dug  ready  for  fale,  and  that  the  defendant  dug  a 
of  thenrofitm  c°N*er7  near  l"st  anc*  ^fending  to  draw  away  hiscuftom- 
thertof,  per  ers,  and  deprive  him  of  the  profit  of  his  colliery,  Hopped 
quod  he  loft  the  Up  the  faid  way,  fa  as  carts  and  carriages  Could  not  come 
hi^cwlswere*1  to  *"s  coll>cry>  Per  V10*  Per  Mum  tempus  pradiff.  proficuum 
fpoiled  for  want  carbon  aria  fua  pradicl.  tot  alt  t,  perdidit  &  carbones  *fui  pra- 
of  buyers.  Court  diEt.  pro  defetlu  emptorum  ex  caufa  pradiB.  fnagnoptre  deteri* 
^iorfiietoVnoc.  craU  &  depreciate  devemrunU  Non  cuL  and  verdift  pro 
earth.  451.        quer. 

Mod.  Cafes,  &c.  , 

353.     Comb.  4S0.  S.  C.     Holt  10. 

[l6  j* 

No  aaion  lies  AH  the  Court  agreed,  That  where  an  a&ion  arifes  front 
faLVwitho"""  a  public  nufancc,  there  mud  be  a  fpecial  damage,  for  he. 
fpecial  damage,  that  did  the  nufance  is  punifhable  at  the  fuit  of  the.  pub- 
1  RoU  Abr.  8$.  iic  .  aTlei  to  aiiow  all  private  perfons  their  a&ions,  without 
-  '"  fpecial  damage,  would  create  an  infinite  and  endlefs  mal- 

tiplicity  of  fuks. 
Br.  tit.  Nu-  Et  per  Tourion  and  Gould:  Here  is  a  fpecial  damage, 

,an"  '•  Br.  and  well  enough  fet  forth;  for  all  have  not  coal-pits,  and 
6.  Godbr.  343.  tne  matter  fubfequent  to  the  per  quod  is  not  travcrfable. 
xCro.  510.  Vide  1  RoL  89.  Goldjb.  146.+  I  Leon.  236.  1  Rol.  63.  pi* 
,Le«n.  206.      3I     j  Co   „    2  j0m  I46   I5(5#     ftrong  cafe#     To  fhew  a 

Allen  12. 1  Vent.   £       .  .    .     •>  y   .     7  —   .J  r     °  m  ,  - 

113.  Hob.  284.  fpecial  damage,  it  is  fuihcient  to  fay,  per  quod  fervttium% 
for  fuch  a  time,  amifity  Hob.  284.  ercxit  ad  nocument.  liberi 
tenement! fui.  9  Co.  53.  per  quod  com mun.  habere  non poteft  in 
tarn  amplo  mod?  &  forma.  And  the  damage  does  not  con-' 
fill  in  a  fingle  inftance,  as  per  quod  maritagium  amifity 
which  may  be  (hewn  ;  but  in  cafu  principal!  it  would  be  in- 
finite. 

Rokejby  and  Holt  C.  J.  contra.  The  plaintiff's  near  filia- 
tion yields  him  a  convenience,  but  no  right  j  for  it  is  the 
king's  highway,  for  the  equal  ufc  and  benefit  of  all  his 
•    fubjefts;  and  the  plaintiff  has  no  more,  nor  no  better 
No  man  can       right  than  any  body  elfe  :  And  they  held,  a  man  could  not 
have  action        have  a  particular  a&ion  without  a  particular  injury  or  a 
without  a  parti-    pairticujar  right,  which  are  the  grounds  upon  which  all 
cuhr  injur y  or  a  r  ?         •     ,  ,  i-   1       1  r    n.  r 

.  p*nicuiar  right,  actions  are  fou tided,  and  to  which  they  mult  coniorm. 
a  Cc 0.446.        Vid.  2  Sound.  1 15.      3  Cro.  664.     This  plaintiff  had  nei- 

-J:  Holt  C.  J.  and  Rokejby  J.  denied  this  cafe  of  1  Leon,  236.  to  be  law. 

thcr 
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the*  a  particular  right  in  this  way,  nor  a  particular  injury.  * In*-  5**  •• 
For  the  ftoppage  is  common  to  every  one  as  well  as  to  I™*  Abr" 3  * 
him  ;  and  an  indi&ment  would  lay  it  ad  nocumentum  om- 
nium fubditorum  per  viam  Warn  tranfeun*  And  the  cafes 
cited  on  the  other  fide  were  founded  on  a  particular  right 
as  cafe  for  a  ftoppage  where  one  has  a  way,  a  water* 
courfe  or  common  to  his  houfe,  mill,  or  tenement,  there 
the  a&ion  is  founded  on  a  particular  right,  and  lies  with- 
out the  per  quod. 

They  held,  that  fuppofing  here  was  a  particular  injury  Not  fuffitibit  t* 
by  fpecial  damage,  that  fpecial  damage  is  not  fuffiriently  fl»«w  in  general 
fet  forth ;  for  it  is  not  fufficient  to  fay,  he  loft  cuftomers*  SS^n^com^ 
or  buyers  could  not  come,  without  (hewing  buyers  were  hut  muft  fiew 
coming,  and  were  hindered.     Fide  2  Lev.  214,  223.  and  *^*Uy  *■* 
the  cafe  in  1  Rol.  63.  has  been  often  denied,  and  is  not  ^r^aodw*!* 
hw ;  for  the  damage  mud  be  fpecially  (hewn,  where  the  hindered.  Ant* 
words  themfelves   are  not  a&ionable.     1  Rol.  58.  n.  I.  !*•  *^**44& 

1  Cro.  140.     1  Rol,  34,  35,  36.  muft  (hew  who  refufed.  aRep."^/" 
And  the  Chief  Juft  ice  cited  the  cafe  of  Paine  and  Partridge  *  Roll.  Ab.  56*  - 

2  W.  &M.  in  this  court.    Cafe  for  not  keeping  of  a  ferry-  J*^'  "s* 
boat,  which  was  for  all  the  king's  people  paying  a  toll,  but      . 
gratis  for  the  inhabitants  of  fuch  a  village,  of  which  the 
plaintiff  was  one.     In  this  cafe  the  Court  held  the  cuftont 

to  be  good,  but  that  the  aftion  did  not  lie  ;  for  though  £  1 7  ] 
the  plaintiff  has  a  particular  right,  yet  that  confifts  in  be- 
ing exempt  from  toll,  and  not  in  pafUng,  which  is  com- 
mon to  all.  So  that  the  not  keeping  the  ferry  is  a  public 
nuifance,  for  which  the  plaintiff  cannot  maintain  an  adion . 
more  than  any  other  perfon.  But  the  defendant  muft  be) 
indiaed.  Vide  2  Bl.  Com.  21 9.  2  Wilf.  58.  Bull  N.  P. 
78.     Bur.  2424. 

The  Court  being  thus  divided,  and  there  being  a  former  On  motion  in 
rule  to  ftay  judgment,  no  judgment  could  be  entered:     Et  ^f  fj"  mide 
per  Cur.  If  the  Court  had  been  divided  on  the  firft  motion,  to  fay  judg- 
'  the  plaintiff  might  have  entered  judgment  j  but  now  this  nMnt»  q«oufque, 
rule  muft  ftand  or  be  difcharged,  and  discharged  it  cannot  ^rd^l*  Court 
be  (*),  becaufe  the  Court  is  equally  divided  (6).  was  equally  di- 

vided, whether* 
if  thea&on  lay,  the  plaintiff  couJd  not  have*  judgment,  btctuife  00  rule  could  be  made  to  dtf* 
charge  the  firft  rale. 

(a)  1  Ld.  Raym.  271. "  \Mcd.  1  $6.  her;  but  at  the  end  of  the  report  in 

(£)  It  appears  at  the  en<i  of  the  re*  Ld.  Rajm.  it  is  ftated  that  the  cafe  wis 

port  of  this  cafe,  in  12  Mod.  262.  that  argued  before  all  the  J  u dices  of  the 

n  die  cafe  of  Philips  tad  Ry  and,  E.  1 1  Common  Pleas  and  Baron*  of  the  Ex- 

C.i.  the  Chief  Jotiicefrid  that  judg-  chequer  at  Serjeants  Inn,   and  tbey 


wa»  reverted;  by  the  opinion  of    were  all  of  opinion  for  the  plaintiff  that 
all  the  Judge*  in  thefixchequer.Cham*    the  a&ion  well  lay. 


Vol.1.  ^3 
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8.     Lane  verfus  Cotton  &  al. 

[Pafch.  12  Will.  5.  B.  R.     Intratur  Pafch.  10  Will.  3.     Rot. 
403.     1  Ld.  Raym.  646.     Corny ns  100.] 


Cafe  againft  the 
poftmafters-gc- 
neral  for  Exche- 
quer bills  loft 
out  of  a  letter 
delivered  at  the 
poft  office  at 
London.  Vide 
the  entry  in  this 
cafe.  2  Mod. 
Intr.  108.  Poft. 
143.  S.  C. 
5  Mod.  445. 
Carth.  487 


&IR  Robert  Cotton  and  Sir  Thomas  Frank  land  were  con- 
^  ft  it u ted  poftmafters-general  by  letters  patent,  accord- 
'      "         12  C.  2.  '  ~'  " 


"Holt  58a. 


ing  to  the  ftat.  12  C.  2.  35.  for  ere&ing  the  poft-office; 
and  in  the  patent  there  was  a  power  to  make  deputies, 
and  appoint  fervants  at  their  will  and  pleafure,  and  to 
take  fecurity  of  them  in  the  name  and  to  the  ufe  of  the 
king \  and  alfo  that  the  defendants  fhould  obey  fuch  orders 
as  from  time  to  time  mould  come  from  the  king,  and  as 
to  the  revenue  fhould  obey  the  orders  of  the  Treafury. 
ml^  9  #       Farther,  the  king  grants  to  them  that  they  mould  not  be 
R^'aVo^i!.  chargeable  for  their  officers,  but  only  for  their  own  vo- 
CafesB.R.472.  luntary  default  or  misbehaviour;  and  this  is  granted  with 
a  fee  of  1500/.  per  annum.     The  plaintiff  Lane,  having 
Exchequer  bills,  inclofed  them  in  a  letter  dire&ed  to  one 
Jones  at  Worcefler,  and  delivered  it  at  the  poft-ofEce  at 
London  into  the  hands  of  one  Breeze,  who  was  appointed 
by  the  defendants  to  receive  the  letters,  and  had  a  falary. 
The  letter  was  opened  in  the  office  by  a  perfon  unknown, 
and  the  Exchequer-bills  taken  away  •,  and  for  this  an  ac- 
tion of  the  cafe  was  brought  againft  the  defendants,  and 
on  the  general  iflue,  the  fpecial  matter  found  as  is  above 
mentioned. 

Turton,  Gould,  and  Powys  held  the  aflion  lay  not. 
x.  Becaufe  the  office  is  for  intelligence,  and  not  for  infur* 
ance.  2.  Becaufe  Breeze  is  an  officer ,  and  he  is  liable. 
3.  It  is  impoffible  the  poft  matter-general,  who  is  to  exe- 
cute this  office  in  fuch  diftant  places,  at  home  and  abroad, 
and  at  all  times,  by  fo  many  fcveral  hands,  fhould  be  able 
to  fecure  every  thing.  4.  Becaufe  Exchequer-bills  are  new 
things,  and  this  office  is  not  a  conveyance  for  treafure. 

Holt,  C.  J,  contra.  He  cenfidered  this  as  a  letter  loft  in 
the  office,  and  not  upon  the  road j  and  held  the  poftmafter- 
general  was  liable,  becaufe  the  care  of  the  whole  is  com- 
mitted to  him,  and  the  reft  are  but  his  deputies:  For, 
firft,  the  law  makes  the  officer,  whoever  he  be,  refpon- 
fible  of  confequence  both  for  himfelf  and  his  deputy,'  as 
the  marfhal  or  warden  for  a  prifoner,  or  the  ihcriff  for 
goods  taken  in  execution,  for  which  he  is  liable  upon  an 
puty,  whether  extendi  facias  on  the  ftatute,  as  well  as  a  levari  facias, 
hit  truft  arife  by  which  is  at  common  law ;  or  for  a  prifoner  in  execution 

b°ft«u?e!  Hard.  in  dcbt»  wWch  is  bX  thc  .ftat'  °?  **  2S  E'  3'  r'  * 7-  as  WcU 

53.  1  Mod.  Sid.  as  in  trefpafs  vi  fcf  armis,  which  is  an  execution  at  com- 
Ti.  innkeeper,  mon  law  :  And  this  (hews  that  thc  officer  is  in  confe- 
uk?ngS«ward     <luencc  liable,  whether  he  become  entrufted  by  common 

law 


Adjudged  that 
the  acTion  lies 
not,  per  three 
judges  contra 
Holt,  C.  J. 
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Officer  refpon- 
"fible  both  for 
himfelf  and  de- 
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law  or  by  ftatute :  And  there  is  no  need  of  a  contraft,  for  anfwenbie'for 
the  law  makes  him  anfwcrable.     2dly,  He  has  a  reward,  "^Ic5?  °^hofe 
which  is  the  reafon  in  the  cafe  of  innkeepers,  hoymen,  £sV.  tj,em!    Twfu 
who  are  bound  to  keep  fafely^  and  anfwer  all  negle&s  of  fan  281.    Co. 
thofe  that  a&  under  them,  and  fo  they  would  be,  though  Lit"  8^,rf '$[£" 
they  fliould  exprefsly  caution  againft  it.     And  this  cafe  is  pfOCefs35.  Bro. 
within  the  fame  reafon  with  thofe  cafes  that  make  men  re-  Aaion  on  the 
fponfible  for  negligent  keeping,  viz.  that  if  they  could  not  f  RoiiPRp6?6? 
be  charged  without  afligning  a  particular  negleft,  they  Moor  135/ 
might  cheat  any  man  living,  and  it  would  not  be  in  his   x  Com-  Dis- 

Eowcr  to  prove  it.  It  is  a  hard  thing  to  charge  a  carrier  5  [jof  tn^the  wfe 
ut  if  he  (hould  not  be  charged,  he  might  keep  a  corre-  for  deceit.  £. 
fpondence  with  thieves,  and  cheat  the  owner  of  his  goods, 
and  he  (hould  never  be  able  to  prove  it.  It  would  be  hard 
in  this  cafe  to  put  the  plaintiff  to  prove  a  particular  negleft 
amongft  fuch  a  multitude  of  under-officers ;  ergo  the  pod* 
mailer  is  charged  with  it. 

2dly,  Exchequer-bills  are  proper  to  be  fent  this  way  ;  for  4  Co.  4.  a.  b. 
the  words  are  general,  any  packets  wbatfoever,  and  their  X*Z\Mm%o\T*y 
being  new  things  is  no  argument  againft  it ;  for  new  things  laws,  when  they 
may  be  governed  by  old  laws,  When  they  fall  within  the  fa]]  w"nhin  the 
reafon  of  thofe  things  which  were  the  fubje£t-matter  of  |JJJjJ£  °**£* 
thofe  laws  at  firft.     Alfo,  when  a  man  takes  upon  himfelf  were  originally 
a  public  employment,  he  is  bound  to  ferve  the  public  as  thc  fotyefl-mat- 
far  as  his  employment  goes,  or  an  a&ion  lies  againft  him   whoe'er  takei*" 
for  refuting.     Thus,  If  a  farrier  refufe  to  (hoe  a  horfe,  an  a  public  eir.pioy- 
innkeeper  to  receive  a  gueft,  a  carrier  to  carry,  when  they  m^t,  is  bound  to 
may  do  it,  an  a&ion  lies;  their  underftanding  is  in  pro-  a*Yaer \s\h»t ex- 
portion  to  their  power  and  convenience.     Dy.  I58.  tends.  Poft  441. 

3dly,  If  without  this  a£t,  or  before  it,  any  perfon  had 
voluntarily  fet  up  fuch  a  poft-office,  that  perfon  had  been 
liable  to  ana&ion ;  and  confequently  fo  is  the  poftmafter ; 
for  all  other  people  are  excluded :  The  nature  of  the  office 
is  the  fame,  and  he  is  in  on  the  fame  terms. 

4thly,  Though  the  mafter  be  liable,  yet  Breeze  is  charge-  Deputy  ii 
able  alfo ;  but  he  is  not  chargeable  as  an  officer,  but  as  a  \  ^f**h  d< ** 
wrong-doer.     It  is  upon  this  reafon  that  an  action  lies  2  Cro.  33c. 
againl\  the  gaoler  as  well  as  againft  the  fheriff,  for  a  vo-  Hob-  »»•  Mni- 
luntary  efcape  j  for  it  is  in  the  nature  of  a  refcue :  But  for  2°^09^  Mod** 
a  negligent  efcape,  the  ad  ion  lies  only  againft  the  fherifF.  3n.  Moor  46a. 
Vide  1  Leo.  146.     3  Cro.  175.  743.     1  Ro.  Rep.  78.     Ill 
reported,  Ncy  90. 

5thly,  What  is  done  by  the  deputy  is  done  by  the  Aft  of  deputy 
principal,  and  it  is  the  a&  of  the  principal,  who  may  "c70f0princi|Ji, 
difplace  him   at   pleafure,  *  even  though   he  were  con-  becaufequad  his 
ftituted  for  life,     fide  Hoh.  13.     Mo.  856.     And  the  aft  J$en*^69- 
q{  the  deputy  may   forfeit  the   office   of  his  principal.  lUymViao3." 
39  H.  6.  34.  1  Mod.  85. 

6thly,  The  king's  difcharge  may  be  good  againft  the       *  [  1 9  } 
king  as  to  his  revenues,  but  not  as  to  the  fubjed  ;  for  it 
C  4  cannot 


*9 
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cnnnot  hinder  him  of  a  remedy  the  law  gives  him.  Jurfg* 
ment  pro  def.  {a). 

(a)  Fide  Whitfield  v.  Lord  Le  De-  bat  it  is  held  that  the  po ft m after  and 
fpencer  &  al.  Cvwper  754.  where  the  all  inferior  officers  are  refponfible  foe 
fame  point  is  decided  accordingly  ;     their  own  pcrfonal  negligence. 

9.     Pantam  verfus  iLham. 

[Paf.  13  Will.  3.  B.  R.] 

fA&E :  The  jury  found  that  the  plaintiff  being  feizecj 
^  in  fee  of  fix  ftablcs,  let  one  to  tne  defendant  at  willt 
and  the  reft  to  other  perfons  for  a  term  of  years  yet  en-« 
during  \  that  the  defendant  kept  his  fire  fo  negligently, 
that  it  burned  the  plaintiff's  liable,  and  alfo  the  defend- 
ant's, and  the  other  five  ftables.  It  was  agreed,  that  if 
one  feized  of  an  houfe  in  fee,  make  a  Ieafe  at  will,  and 
leflee  negligently  burns  the  houfe,  no  aclion  lies ;  for  he 
had  it  in  his  power  to  fecurc  himfelf  by  covenant :  Secus% 
if  leflee  for  years  make  a  leafe  at  will,  not  but  that  he 
might  fecure  himfelf  by  covenant,  but  becaufe  he  is  an- 
fwerable  over  to  his  leffor,  in  that  refpeft  he  (hall  have  ai\ 
a£Hon  on  the  cafe. 

Alfo  the  Court  held,  No  action  lay  againft  the  defend- 
ant for  the  (table  he  took,  if  the  fire  had  ceafed  there  ;  but 
if  it  goes  on,  and  burns  his  next  neighbour's,  he  fliall  have 
an  action  for  his  lofs,  becaufe  he  is  a  ftrangcr,  and  had  it, 
not  in  his  power  to  make  him  covenant  to  be  careful ;  and 
by  confequence  fo  may  the  tenants  of  the  other  houfes. 

Laftly,  That  the  leffor  might  bring  actions  againft  the 
other  leffees,  and  fo  might  they  againft  leffee  at  will ;  and 
as  the  leffor  might  fue  the  other  tenants,  and  they  fue  te- 
nant at  will,  the  leffor  fliould  have  his  election.  Fid* 
3  Lev.  358. 


?Lev.3*9.S.C. 

by  the  name  of 
l'anton  againft 
Ifham.     Cafe 
for  negligently 
keeping  his  lire, 
p?r  qu  d,  Sec. 
It  lie;  not  againft 
leifccat  will  by 
lefi'or  feized  in 
fee ;  ©thrrwife 
by  leflbr,  termor 
tor  years,  or  a 
lzranger.     Ante 
13.     Tuber  vil 
verfus  Stamp. 
5  Co.  13.  b. 
1  Roll.  Abr.  \\ 
%t  454,  458- 
2R0I.  566,  10. 
5  Co.  1 3.   b. 
Cro.  El.  777, 
7&4,  10.     1  D. 
si.  p.  1.  S.C. 


■P.  J/ti£  // 


Mod.  Cafes  45, 
S.  C  '"'air  by  a 
burg^fs  againft 
conft.ibles  of  a 
borough  for  re- 
ju(;ng  toicccive 
his  vote  in  e  cc- 
tion  <  f  members 
to  parliament. 
Held  1h.1t  it  lies 
nor,  by  thne  . 
j.jip-s,  a-a:nit 
li  It  C.  |. 
jS-tk.t".  Holt 
524.  SS.C.S9. 


A 


io.    Afhby  verfus  White  &  al. 

[Mich.  2  Ann.  B.  R.  2  Ld.  Raym.938.  S.  C] 

CTION  upon  the  cafe  againft  the  conftabks  of 
Jylejburyy  and  declares  that  the  king's  writ  iflued 
and  was  delivered  to  the  fheriff  of  Bucks  for  cle&ion  of 
knights  of  the  ihire  and  burgefles  of  boroughs,  to  fcrve  in 
parliament ;  whereupon  the  flieriff  made  out  his  precept  to 
the  defendants,  being  oonilables  of  Aylejbury,  for  the  elec- 
tion of  two  burgefles  for  that  borough,  which  was  deliver- 
ed, and  the  burgefles  duly  aflembled  to  choofe,  CSV.  and 
that  the  plaintiff  being  duly  qualified,  csV.  offered  to  give 
his  voice  for  Sir  T.  Lee,  and  5.  Mayne>  Efq.  but  the  de- 
fendants obftrutted  him  from  voting,  and  refufed   ami 

wovM 
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would  not  receive  his  vote,  nor  allow  it.  Upon  not  guil- 
ty, a  verdi£t  was  found  for  the  plaintiff,  and,  after  motion 
in  arreft  of  judgment,  the  Court  gave  their  opinions  feria- 
tint. 

Gould],  was  of  opinion  for  the  defendants,  that  the  ac-  f  20  1 

tion  was  not  maintainable,  becaufe  the  conftable  a&ed  as 
a  judge,  and  not  as  an  officer,  and  that  in  a  parliamentary 
matter.     Alfo,  becaufe  the  hindering  of  a  vote  is  damnum 
ubfqUe  injuria.     9  H.  6.60.     2  Lev.  114.  19.     H.  6.  44. 
Hoi.  267.     Farther,  he  held  it  would  beget  multiplicity  of 
a&ions,  (Vide  5  Co.  Williams's  cafe,)  and  that  this  was  out  Pollcxf.47c, 
of  time-     It  ought  at  leaft  to  follow  and  not  to  precede   5  Mod.  3M. 
the  adjudication  of  the  Houfe  of  Commons,     2  Cro.  368.  J* "  pfcwl*^! 
The  reafon  of  Stirling's  cafe  was  becaufe  the  refufal  of  a  aSid.  168! 
poll  occafioned  the  fofs  of  the   place  of  bridge -matter,  *  Salk  5°*»  5°4- 
which  was  a  real  profit :  And  the  cafe  of  an  a&ion  by  a  aVent.is°aLeT, 
freeman  for  refufing  to  admit  his  voice  in  the  ele&ion  of  a  86, 114..  6  Mod. 
Lord  Mayor  was,  becaufe  he  had  no  other  remedy  but  this  4>:*  Bulft-  i65* 
afkion ;  but  this  differs.     Vide  2  Lev.  50.     2  Vent.  co.  Lutw.'ssi* 
a  Lev.  250,  * 

Povjjs  J.  ad  identy  That  the  defendant,  though  not  pro* 
perly  a  judge,  is  quafi  a  judge ;  that  when  the  matter 
comes  before  the  Houfe  of  Commons,  the  plaintiff's  vote 
will  be  allowed ;  and  therefore  he  does  not  lofe  his  privi- 
lege ;  de  minimis  non  curat  lex,  and  this  injury,  if  it  be 
one,  come6  within  that  rule 5  and  he  mentioned  the  7  €sf 
8  W.  3.  which  gives  an  a&ion  for  a  double  return,  to  the 
candidate ;  and  that  before  the  ftatute  23  H.  6.  the  can- 
didate had  no  a&ion  for  a  falfe  return ;  and  that  in  1641, 
there  were  feventy  double  returns,  and  yet  no  aftion 
brought,  or  zSt  made ;  and  from  thofe  ftatutes  giving  new 
a&ions  in  thofe  cafes,  he  inferred  no  a£tion  lay  for  the 
voter  at  common  law.  Farther,  the  judgment  here  will 
not  bind  the  Commons,  nor  be  evidence  there  \  for  the 
Commons  are  not  bound  by  our  determinations  j  and, 
laftly,  Omnis  innovatio  plus  novitate  perturbat  quam  utilitate 
prodejl.      I  BuL  138, 

Povpll  J.  differed  from  Gould  and  Powys,  the  one  hold* 
*  ing  him  judge,  the  other  quafi  a  judge,  for  he  mult  be  a 
judge  or  not  a  judge,  and  there  is  not,  $ny  medium :  That, 
here  he  is  an  officer ;  as  fuch  he  is  to  execute  the  king's 
writ,  and  has  nothing  but  a  minilterial  power.      In  other 
matters  Powell  agreed  with  the  other  two,  urging  that* 
the  right  of  elcftion  of  members,  mull  depend  upon  the 
right  of  the  electors ;  and  the  former  the  parliament  are 
to  decide,  and  the  plaintiff  may  petition  the  parliament  to 
determine  it  5  and  after  that  may  have  his  a&ion,  but  not 
before  j  and  therefore  was  not  without  remedy. 
'   HohC.  J.  contra.  He  leld  that  the  plaintiff  had  a  right  Rtyit  of  de*. 
to  vote  -,  that  *  freeholder  has  a  right  to  vote  by  reafon  of  of^L^TnuT 

his 


40 
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either  i.  Real,    ' 
viz.  ratiooe  1i- 
beri  tenement!, 
in  counties,  and 
ratione  borgagii, 
ifl  ancient  bo- 
roogbt  j  of 
*.  Peribnal,  ? is. 
ratione  franebc- 
Jije,.jn  corpora- 
tions.' 

[ail 

Wherethereisa 
right  there  b  a 
remedy,    lffta- 

tote  gives  a 
right,  common 
law  Will  give  a 
remedy. 


Where  a  parlia- 
mentary matter 
comes  in  by  way 
of  incident  to  an 
action, the  king's 
coort  muft  de- 
termine it 
6  Mod.  45,  49. 
aSaik.  $03. 
a  Roll.  Rep.  311. 
Cro.  Jac  47s. 
Co.  Lit.  56.  a. 


1  Bro.  P.  C.  47. 


his  freehold,  and  it  is  a  real  right ;  and  the  vahie  of  his 
freehold  was  not  material,  till  8  H.  6.c.  7.  which  requires 
it  fhould  be  40  s.  per  annum ;  that  in  boroughs  they  have 
a  right  to  vote  ratione  burgagii :  And  that  in  cities  and  cor- 
porations it  is  a  perfonal  inheritance,  and  veiled  in  the 
whole  corporation,  but  to  be  ufed  and  exercifed  by  the 
particular  members,  and  that  fuch  a  franchife  cannot  be 
granted  but*  to  d  corporation.  Hob.  14.  12  Co.  120* 
Mo.  8 1 2. •-*  Ami  this  is  not  a  minimum  in  lege9  but  a  noble 
privilege,  which  entitles  the  fubje&  to  a  (bare  in  the  go- 
vernment and  legiflature :  No  laws  can  be  made  to  affe£t 
him  or  his  property  but  by  his  own  confent,  given  in  per* 
fon  if  he  be  chofen,  or  by  his  representative  if  he  is  a  vo- 
ter :  That  if  the  plaintiff  has  a  right,  he  muft  in  confe- 
quence  have  a  remedy  to  vindicate  that  right ;  for  want 
of  right  and  want  of  remedy  is  the  fame  thing.  If  a  fta- 
tute  gives  a  right,  the  common  law  will  give  a  remedy  to 
maintain  that  right ;  i  fortiori^  where  the  common  law 
gives  a  right,  it  gives  a  remedy  to  afiert  it.  This  is  an 
injury,  and  every  injury  imports  a  damage.  Violating  the 
right  of  another  by  a  lcandalous  word  is  fufficient  damage 
to  give  an  a&ion,  though  the  party  fuffers  not  a  farthing, 
and  the  pecuniary  lofs  be  nothing.  Where  parliamentary 
matters  come  before  us,  as  incident  to  a  caufe  of  a&ion  on 
the  property  of  the  fubjeft,  which  we  in  duty  muft  deter- 
mine, though  the  incident  matter  be  parliamentary,  we 
muft  not  be  deterred,  but  are  bound  by  our  oaths  to  de- 
termine it.  There  can  be  no  fuch  method  by  petition  as 
my  brother  Powell  fpeaks  of;  nor  can  the  parliament  judge 
of  this  injury,  nor  give  damages  to  the  plaintiff  for  it. 
But  judgment  was  piven  for  die  defendant.  Note ;  On 
Friday  the  14th  of  January  1703,  this  judgment  was  re- 
verfed  in  the  Uoufe  of  Lords.  Trevor  C.  J.  and  Price  and 
fixteen  Lords  concurred  with  the  three  judges  of  B.  R. 
The  reft  of  the  judges  and  fifty  Lords  concurred  with  Holt 
C.  J.  Although  this  matter  relates  to  the  parliament,  yet 
it  is  an  injury  precedaueous  to  the  parliament,  as  my  Lord 
Hale  faid  in  the  caufe  of  Bamardjfton  verfus  Soame* 


Vide  Record, 
rage  7t>. 


xSaJlc.4<;6. 
S.  C     Cafe  tor 
a  iiiJiciouf  in- 
dictment unde 
le^iiimo  rnodo 
ruit  acquictatui. 
Evidence  of  a 
noli  profeqai  not 
itiihcient  to 
maintain  this 


11.     Goddard  verfus  Smith. 

[Mich.  3  Ann.  B.  R.] 

f^ASE,  for  a  falfe  and  malicious  indictment  of  barre- 
^  try,  whereof  he  was  legitimo  rnodo  ocquuiatus,  and 
upon  the  trial  it  appeared  he  was  acquitted  no  otherwife 
than  by  entry  of  a  nolle  prof equi ;  and  whether  this  was  fuf- 
ficient to  maintain  the  action  was  made  a  point  for  the 
opinion  of  the  Court :  And  the  Court  held,  this  evidence 
did  not  fupport  the  declaration  ;  for  the  nolle  profequi  is  a 

difchargo 


afttOlt  fur  le  Cafe,  fur  Affumpfit,  2 1 

difcharge  as  to  the  indi&ment,  but  is  no  acquittal  of  the  declaration. 
crime.    And  the  Chief  Juftice  doubted  as  to  the  latter  .^SmSS" 
matter,  and  was  of  opinion,  that  the  Crown,  notwith-  the  crime,  but 
Handing  the  nolle  profequi,  might  award  new  procefs  upon  of  the  india- 
the  fame  indiament.  SM&L 

S3.    Pott.  456.     6  Mod.  95,  261,  262.   11  Co.  65,  66.     I  Sid.  420.    1  Vent.  32.    5  Mod. 

12.     Tenant  verfiu  Golding.  JE£T* 

[Mich.  3  Ann.  B.  R.    a  Ld.  Raym.  1089.  S.  C]  ^  Sff^^€^£^ 

^pHE  plaintiff  declared  that  he  was  poflefled  of  a  cellar  poft.  360.  S.c. 
*      contiguous  to  the  defendant's  privy,  and  parted  by  a  *  Mod.  311. 
wall,  part  of  the  defendant's  houfe,  which  the  defendant  both  pltceVcail- 
dehiit  &  *folebat  reparare  #-  and  that  for  want  of  repair  the  ed  Tenant  ver. 
filth  of  the  privy  ran  into  his  cellar,  &c.    Judgment  by  S,^innJ.ficin 
default ;  and  after  a  writ  of  inquiry  it  was  moved  in  arreft       %r  "     •■ 
of  judgment,  that  this  being  a  charge  laid  upon  the  owner  Cafc  j^       -[ 
himfeff,  the  plaintiff  fliould  have  (hewed  a  title  by  prefcrip*-  palring'the'pa"' 
tion  \  fedmn  allocatur,  for  it  is  a  charge  laid  on  the  dc-  ntion-wall  of  ^ 
fendant  of  common  right,  which  by  law  he  is  fubjecl:  to.  ^"^Jy^ 
As  one  is  bound  to  keep  his  cattle  from  trefpafling  on  his  0f  which,  the 
neighbour's  ground,  fo  he  muft  a  heap  of  dung,  if  he  filth  ran  into  the 
etcasit*     Sic  utere  tuo  ut  alienum  non  ladas.  oto'^Wtere*' 

the  charge  is  up  . 
on  the  defendant  of  common  right,  the  plaintiff"  need  not  prescribe  in  hit  declaration*  Cro.  Car. 
500.     3  Ler.  266,  133.     Palm.  290.     9  Co.  57. 


^CttOlt  fur  le  Cafe,  fur  AiTumpfit. 


i-     Sexton  verfus  Miles. 
[tW.&M.  C.B.] 


JN  ajfumpjity  the  plaintiff  declared,  that  in  confidera-  Confederation 
1     tion,  &c.  the  plaintiff  would  deliver  unto  the  de-  JJ^tu?  Er^" 
fendant,  £5V.  the  defendant  prom i fed  to  pay,  l&c.  and  in  a  venue  muft  be 
faElo  dicitt  that  he  did  deliver,  but  does  not  allege  a  place  b,d«    3  *-*▼• 
where;  the  defendant  demurred  for  want  of  a  venue,  and  *£\   \  s^'w# 
the  declaration  was  held  ill,  for  a  confideration  executory  50.  s.  c. 
is  traverfablc. 


«* 


aUfon  fur  le  Cafe,  fur  Aflumpfit. 


Indebitatus  af- 
lumpfit fur  mo- 
ney received  to 
plaietiflF'i  ufe, 
evidence,  pay- 
ment by  an  ob- 
ligor upon  an 
ofurtous  bond, 
•Ad  held  not 
maintainable  in- 
debitatus af- 
fumpfit  lies  for 
money  paid  by 
miftake  or  dc- 
'  ceit,  but  not  for 
jponey  paid 
knowingly  on 
iJlegal  confidera- 
tion.     %  Lev.  3, 
17,153.  1  Lev. 
164,  <,  273. 
Mod.  Cafcj  77. 
Skin.  4 11.  S.C. 
s  Bur.  1005. 
Vi.iT.R.a86. 


Mftott 


2.     Tomkins  .verfus  Bernet. 

[Hill.  5  Will.  3.  1693.     At  Nifi  prius  in  London,  ccramTr Ay 
Chief  Jufiice  {a).] 

ITIHREE  were  bound  in  an  ufurious  obligation  5  one  of 
*•  them  paid  fome  part  of  the  money,  and  afterwards 
the  obligee  brought  debt  againft  another  of  the  obligors, 
who  pleaded  the  ftatute  of  ufury,  and  avoided  the  bond : 
And  sow  the  obligor,  that  had  paid  fome  part  of  the  mo- 
ney without  caufe  to  the  obligee,  brought  an  indebitatus  of- 
jump/it  againft  him  to  recover  back  that  money;  Treby  C.  J. 
allowed,  That  where  a  manlpays  money  on  a  miftake 
in  an  account,  or  where  one  pays  money  under  or  by  a 
mere  deceit,  it  is  reafonable  he  mould  have  his  money 
again ;  but  where  one  knowingly  pays  money  upon  an  il- 
legal confideration,  the  party  that  receives  it  ought  to  be 
punifhed  for  his  offence ;  and  the  party  that  pays  it  is  par- 
ticeps  criminhy  and  there  is  no  reafon  that  he  fhould  have 
his  money  again ;  for  he  parted  with  it  freely,  and  volenti 
nonfit  injuria*  This  cafe  was  cited  :  One,  bound  in  a 
policy  of  afiurance,  believing  the  (hip  to  be  loft,  when  it 
was  not,  paid  his  money  ;  and  it  was  held  he  might  bring 
an  ajfumpjit  for  the  money :  One  was  employed  as  a  folU 
citor,  and  had  money  given  him  to  bribe  the  cuftom-houfe 
officers,  and  he  laid  out  the  money  accordingly  1  ajfumpjit 
was  brought  againft  the  folicitor  for  this  money,  and  held 
it  lay  not. 


{a)  In  Clark  v.  Sbes  &  another 9  Ccwf. 
300.  Lord  Mansfield  fays,  this  cafe  has 
been  long  exploded.  Jn  Smith  v.  Brom- 
ley, Doug.  (3  edit. )  697.  Ld.  Mansfield 
ays,  that  this  cafe  has  been  often  men- 
tioned, and  he  had  often  had  occafion  to 
look  into  it ;  but  it  is  fo  lcofely  reported, 
and  fluffed  with  fuch  flrange  arguments, 
that  it  is  difficult  to  make  any  thing  of 
it.  Rethinks  the  judgment  may  have 
been  right;  but  the  reporter,  notpro- 
pcrly  acquainted  with  the  falls,  has 
recourfe  to  falfe  reafon*  in  fupport  of 
it.  The  cafe  mull  have  been,  as  he 
takes  it,  an  a&ion  to  recover  back 
what  had  been  paid  in  part  of  princi- 
pal and  legal  interefl  upon  an  ufurious 
contract,  and  therefore  the  action 
would  not  lie.  So  far  as  principal  and 
legal  interefl  went,  the. debtor  was 
obliged  in  natural  jaflicc  to  pay,  there- 
fore he  could  not  recover  it  b«:ck  ;  But 


for  all  above  legal  interefl,  equity  will 
a  Gift  the  debtor  if  not  paid,  or  an  ac- 
tion will  He  to  recover  back  the  Airplus 
if  the  whole  has  been  paid.  The  re- 
porter, not  feeing  this  diflin&ion,  has 
given  the  abfurd  reafon,  that  volenti 
nonfit  injuria ;  and  therefore  the  man 
who,  from  mere  neceffity,  pays,  more 
than  the  other  can  in  juftice  demand, 
and  who  is  called  in  fome  books  the 
(lave  of  the  lender,  (hall  be  faid  to  pay 
it  willingly,  and  the  lender  (hall  re- 
tain^  though  it  is  in  order  to  prevent 
this  oppreffion,  and  advantage  tr.kcn  of 
the  neceffity  of  others,  that  the  law  ha* 
made  it  penal  for  him  to  take.  This 
kinJ  of  reafoning  is  equally  applicable 
to  the  cafe  of  a  bailiff  who  takes  gar- 
nifh-money  from  his  prifoner.  It  is 
wrong  for  the  bailiff  to  take  it,  and  ic 
is  therefore  wrong  for  the  other  to 
tempt  him,  andvcte/,^r.  and  there* 

fore 


88fon  fur  le  Cafe,  fur  Afliimpfit. 


%22 


fore  he  (hall  not  recover  it  back  ;  bat 
this  has  been  determined  ptherwife. 
The  cafe  of  money  given  to  a  folicitor 
to  bribe  a  cnitom-houfe  officer,  cited  in 
Tomiins  and  Bernet,  is  again  (I  his  own 
agent,  and  therefore  he  cannot  reco- 


ver. This  cafe  is  liitewife  held  of  no 
authority,  and  many  inftances  are 
(hewn  of  contrary  determinations, 
i  Bro.  Ch.  547.  Vide  alfo  Sin  915* 
2  Bur.  1005.     1  7*.  R.  286, 


3.    HardV  Cafe. 

[Hill.    8  VVUl.  3.     B.  R.] 


[*3l 


/NDEB ITATUS  ajfumpfit  will  lie  in  no  cafe  but  indebitatus  af-  J^  fu^t 
where  debt  lies  (a),  therefore  it  lies  not  upon  a  wager,  j-^ ^  ZjbJtl 
nor  upon  a  mutual  ajfumpfit,  nor,  againft  the  acceptor  of  a  where  debt  Xmr****7wA 
bill  of  exchange }  for  his  acceptance  is  but  a  collateraTen-  Hard.  485, 


ement.     Joiit  it  lies  againft  the  4rawer  himfelf,  forTie 


1  Mod.  x8$. 

2  Lev.  29S. 


P- 


/# 


was  really  a  debtpr  by  the  receipt  of  the  money,  and  derjt  iRoii.Abr.  ^7, 
would  he  agaffittillmr *      J>1   ^^  ^^mitcb.  713,75*. 

(a)  In  .fo-z/£F  v.  Caftkmain,  1  Ld.    ufe  the  expreflion  indebitatus  af 
Raym.  69.  the  general  proportion  in    fumpfit ;  and    the    above   do&rine   in 


this  cafe  is  exprefsly  laid  down  and 
agreed  to  by  the  Court ;  and  although 
k  may  appear  to  be  weakened  by  the 
opinion  of  Lord  Mansfield  in  M&fis  v. 
M*Ferlan,  2  Bur.  IC05,  "  that  an  ac- 
tion ofaffump/tf  will  lie  in  many  cafes 
where  debt  does  lie,  and  in  many  where 
it  does  not,"  it  is  worthy  of  obferva 


Hard's  cafe  feexns  to  be  confirmed  in 
Walker  v.  Witter.  Doug.  Rfp.  1.  where 
debt  was  held  to  lie  on  a  foreign  judg- 
ment, upon  the  ground  that  indebi- 
tatus ajfiunpfit  would  lie  upon  fuch  a 
judgment;  and  Ajhburft  and  Butter, 
Juiliccs  are  there  reported  to^  have 
faid ,    wherever    indebitatus^*/^ 


tion,  that  the  learned  judge  does  not   fumpfa  can  be  maintained,  debt  will  lie. 


4.     [Hill.  9  Will.  3. 


'At  Nifi  Pries  at  Guildhall,  coram  Holt 
Cbiefjuftice.] 


/NDEBITATUS  ajfumpftt  verfus  A.  and  B.  and  No  finding  can 
judgment  verfus  A.  by  default.     B.  pleaded  payment,  difc.h'*c  a  ™? 
and  lffue  thereupon.    ,Lt  per  Holt.     No  hiiding  upon  this  fion  bynientde- 
iffue  can  difcharge  A.  for  he  has  confefled  the  whole.  dl«.    1  Saund. 

0  130.     Cro.  El. 

701.  Comb.  37. 


5.     Butcher  verfus  Andrews. 
[Will.  3.  B.  R.] 

AS  S  UMPSlTf  for  that  the  defendant,  in  confider- 
•"  ation  that  the  plaintiff  at  his  requeft  would  lend  the 
defendant's  fon  any  fum  of  money,  and  let  him  have  any 
goods,  fo  as  the  money  lent  and  goods  fold  exceeded  not 
5  /.  promifed  to  pay  him  ;  and  avers  that  he  lent  him  5  /. 
in  money,  and  fold  him  goods  upon  credit  to  the  value  of 
5  /.  and  declares  alfo  that  the  defendant  was  indebted  to 
him  for  fo  much  money  mutuo  dat  &  accommodate  to  the 
fon  at  the  defendant's  requeft,  ($c.    Upon  non  ajfumpfit , 

verdict 


Vide  Record, 
page  731. 


Carth.  446. 
Aflumpfit  ,n 
ccnGderation 
t!nt  -t  Us  re- 
queft he  would 
lend  the  defend- 
ant's fon  any 
fum,  &c.  not 
exceeding  5!. 
Plaintiff  aven 
that  he  lent  a 
greater  frav 


43  aflfon  fur  le  Cafe,  fur  Affumpfit. 

t  RolL  Abr.  31.  verdift  pro  quer.  and  3  /.  given  in  damages.    Upon  mA* 

iZcWn\L\  will  tion  in  arrcft  of  J^go*11*  Jt  ***  allowed,  That  the  de- 
not  lie  againft  fendant  could  not  be  indebted  for  more  than  5  /.  for  he 
B.  for  money  engaged  for  no  more ;  To  that  if  the  jury  had  given  more, 
!^Ileft,AbeclLfc,  lt  ^  been  naught.  Here  the  jury  having  given  lefs  than 
the  promife  it  5  '•  this  was  urged  to  have  helped  the  declaration.  Sed  nm 
collateral  only,  allocatur ;  for  firft,  fton  eonftat  to  the  Court,  but  the  dc- 
CotT'i  Vem.  *cndant  has  Pai<*  5  '•  already,  and  that  this  is  now  claimed 
311.  fed*  Vent  over  and  above,  idly,  That  the  declaration  was  naught ; 
3*-  «cord.  for  the  money  being  lent  to  7.  S.  the  defendant  cannot  be 
a  Saind.'  I36.  obliged  asfor  a  debt,  and  liable  to  an  indebitatus,  but  to  a 
a  Lev.  119.  *  fpecial  nfumpfit,  as  being  but  collaterally  bound  by  his 
?°ft"  a5'cv^fc.  P*01*1^ »  ^or  *c  famc  money  cannot  be  lent  to  two,  other- 
^'fsTc.  "rife  had  thc  money  been  only  delivered  to  the  fon  at  the 
3  Silk.  15,  father's  requeft,  or  only  had  and  received  by  the  fon  at  the 
Holt  113.  father's  requeft,  for  then  the  loan  had  been  to  the  father  t 

Danv.  Abr.  j       *    1   \ 

(a)  R.  acc.z  Wtlf.  141.     Vide  3  Wilf.  388.     2  Bl.  Rtf.  872. 


i 


24]  6.     Harrifon  verfus  Cage  &  ux. 


other  Points.] 

Aflompfic  ia  jS  S  UMP  S  IT,  for  that  in  confideration  he  had  pro- 
pUimiff  promif-  mifcd  t0  man7 thc  defendant,  flie  promifed  to  marry 

cd  to  marry  the  him  ;  and  verdift  pro  quer.  Obje&cd,  that  the  woman 
defendant,  ihe  may  in  fuch  cafes  have  an  a&ion,  but  the  man  cannot  $ 
mam!  him?  lies  ^ccaufe  marriage  is  no  advantage  to  the  man,  but  to  the 
for  the  man  at  woman  it  is.  And  the  writ  Caufa  matrimonii  pralocuti  lay 
well  u  fi"dK  for  the  woman,  but  not  for  the  man.  Vide  Ro.  22.  pi.  2. 
USSH  |Mod!  *  bft.  204.  F.  N.B.3.  205.  Hob.  10.  Sed  non  allocatur  : 
411.  s.  c.        For  marriage  is  a  confideration  on  the  man's  fide  fufficient 

C*tl*\i  aV *  to  ra^e  an  u^e '  an(*  a  man  ^a^  'iavc  an  a^*on  *or  fean* 
77.  °i  Bui  ft!  45!  dalous  words  per  quod  he  loft  his  marriage.  2s/  per  Holt 
3Cro.  323.  C.  J.  The  a&ion  is  grounded  upon  the  mutual  promifes  : 
n^kR?  f  ^  woman's  promife  does  not  bind,  the  man's  promife 
Hoiecroft?  *s  but  nudum  paclum,  and  therefore  it  is  a&ionable  either 
6  Mod.  171.  on  both  (ides,  or  on  neither  fide  (b). 
t  Sid.  180.  v  ' 

1  Keb.  351.     3  Lev.  65.     2  Salk.  437,  &c     Cafes  B.  R.  2x4.    Holt  456. 

(3)  The  following  points  have  been  may  bring  an  a&ton  for  breach  of  pro- 
decided  refpe&ing  promifes  of  mar-  mi  fie  by  the  adult.  Holt  v.  Ward,  2 
mge.  Where  the  promife  of  the  man  Str.  850,  957.  Fitxgib.  17c,  275, 
was  proved,  and  no  actual  promife  of  Mutual  prom  lies  to  marry  are  not  by 
the  woman,  evidence  of  her  carrying  the  ftatuce  of  frauds  neceflary  to  be  in 
herfelf  as  confenting  and  approving  writing.  Cock  v.  Baker.  1  Strf  3*. 
his  promife,  was  held  fufficient.  Hut-  Promife  not  to  marry  any  body  elfe, 
ton  v.  Man  Jelly  3  Salk.  16.  If  an  in-  when  there  is  not  a  mutual  agreement 
fant  and  a  perfon  of  age  mutually  pro-  of  intermarriage,  is  not  obligatory* 
mife,  the  infant,  although  not  bound,  Lave  v.  Peers.    4  Bar.  2225. 


a&ion  fur  le  Cafe,  fur  Aflumpfit.  H 


7.     Palmer  verfus  Stavely. 

Corny ns  n 
669.  S.C.] 


[Pafch.  13  W.  3.  B.  R.    Comyns  nc.  5.  C.     1  Ld.  Raym. 

"a.  s.r- 


7NDEBITAXUS  affumpfit  for  money  had  and  re-  Jj^fJJ^ 

-*     ceived  by  the  defendant  for  the  plaintiff  ad  ufum  of  n"™JUeiv«i  by" 

the  defendant,  and  verdift  upon  non  affumpfit  for  the  plain-  th*  defendant  for 

tiff.     And,  upon  motion  in  arreft  of  judgment,  the  Court  luhf^l^^t 

held,  That  thefe  words,  ad  ufum  of  the  defendant,  mould  held  weH  after  ' 

be^reje&ed,  becaufe  they  are  infenfible  and  repugnant,  verdia.    Mod. 

and  then  the  promife  was  for  money  had  and  received  by  £*£*  {j6r3°9' 

the  defendant  for  the  plaintiff,  which  is  well.     Vide  1  Sid.  510.  s.c." 
306.     1  Mod*  42.    2  Keb.  615.     1  Rol.  15.  /.  20.    1  Com. 
D'g»  3d  «#'•  216.     Anion  on  the  Cafe  fur  Affum.  H.  3. 

8.     Catting  verfus  Williams. 

[Hill.  1  Aon.  B.  R.     2  Ld.  Raym.  825.     11  Mod.  24.] 

ASSUMPSIT)  and  two  feveral  counts  laid  ;  one  was  Aflampfit  on 

•"  on  a  promiffory  note,  and  the  plaintiff  counted  thereon  Jro™\^un^m 

as  on  a  bill  of  exchange,  upon  the  cuftom  of  merchants,  o?merchantsa0nd 

On  non  affttmpjity  entire  damages  were  given,  and  judgment  held  ill  before 

accordingly.     Upon  a  writ  of  error  brought  in  this  Court,  *£££«„. 

it  was  held,  lit,  That  the  plaintiff  could  not  declare  upon  ,l0t  bereTerfcd 

the  promiflbry  note  as  upon  a  bill  of  exchange  :  and  as  ™  p»«  ™<* *f~ 

there  could  be  no  fuch  count  or  nftion,  fo  there  could  be  l^^J^9 

no  fuch  damages.     2dly,  That  they  could  not  reverfe  the  part ;» by  com- 

judgment  in  part,  viz.  as  to  the  one  count,  and  affirm  as  mDn  1aw>  »* 

to  the  other;  and  denied  Jacob  and  Mills's  cafe.    Hob.  6.  ?£%w?^ 

(a).     And  took  this  difference,  viz.  Where  the  judgment  &c.    Cro.clr. 

is  partly  by  the  common  law,  and  partly  by  ftatute,  it  may  339-    Cro.  jac. 

be  reverted  in  part  j  for  that  which  was  a  judgment  at  ]**[  $*£***' 

common  law,  will  remain  a  judgment,  and  be  complete  x  Roll.  Rep.  24. 

without  the  other  (*).    Fide  Cro.  Car.  349.    Cro.  Jac.  424.  AII*yn£]j  "£[c 

Mo.  708.  Alcyn.  74.   1  Rol.  775.   1  Keb.  232.  2  Keb.  506,  2J^\    sJsul. 

235.      Sty,   121,    I25.       1   Vent.  27,39.      2  Saund.  179.  5  and  4  Ana. 


(a)  R.  ace.  Cart.  239. 

(b)  R.  ace.  Rep.  B.  R.  temp.    Hard.  50.     Vid.  Sir.  973. 


ch.  9. 


9.     Meredith  verfus  Short.  [  25  ] 

[Paf.  t  Ann.  B  R.     2  Ld.  Raym.  759.  by  the  Name  of  Mere- 
dith verfus  Chute,  S.  C]  ■ 

aSSU MP  SI  T;  declares,  Whereas  at  the  requeft  of  Far.  is.    AC 

<**     the  defendant,  he  hath  delivered  to  the  defendant  {^^m^ 

a  note  given  him  by  J.  S.  a  third  perfen,  for  50  /.  the  de-  deiwt^ofV  * 

fendant  note  underf  S.*s 


$5  dfttOn  fur  Ie  Cafe,  fur  AlTumpfit. 

ISa  *°JJa1'  ^cndant  *n  confideration  thereof  promifed  to  pay  him  50  L 
fifaactaT  »£*"  After  verdict,  moved  in  arreft  of  judgment,  That  it  is 
arafe  the  note  not  a  gift  but  a  delivery ;  and  that  the  note  was  ufelefs, 
Tb^Ndf0'  anc*  d^no  v**u(i>  *>ecaufc  it  does  nbt  appear  to  be  for  a 
Ltt*v£  148.  °D  *  confideration.  Holt,  C.  J.  The  delivery  fhall  be  intended 
*  Sauod.  136.  abfolute  and  indefinite,  and  it  is  evidence  of  a  debt,  and 
tjfWm  1I9#        therefore  the  parting  with  it  is  a  good  confideration  •,  and 

1  Lcv.1^.        though  the  confideration  of  this  note  was  proved  at  the 

2  Saik.  125.  trjal,  yet  that  was  not  necefiary,  as  I  conceive.  Fide 
&  s.3c.H0lt    3  Cro-  JSS>  J70-  conira>     Vide  S/.  3  ^  4  Ann*  c.  9. 

lo.     Gould  verfus  Johnfon. 

[Paf.  x  Ann.  B.  R.    2  Ld.  Raym.  838.  S.  C,  with  another 
Point     3  Ld.  Raym.    Entries  7. J 


;  J**;  f£     jS  S  UMP  S  IT;  and  declares  on  a  promife,  in  con- 
th  and  John-  fideration  he  would  receive  A.  B.  and  C.  into  his 


Poft  422. 
Far.  143. 
Booth  and  John- 
fon.   Aflomp-  houfe  at  hofpites,  and  find  them  meat,  drink,  and  all  necef- 

tion,?httldeera"  faric.8>  to  Pay  what  was  deferved ;  and  fays,  That  he  did 
plaintiff  would  receive  them  into  his  houfe,  and  did  find  them  meat, 
*c<clI?  h"  *?  ^rink, and  a^  necefiaries ;  and  the  defendant  has  not  paid, 
Ifo'fbitca,  and*01  &Cm  Defendant  demurred,  becaufe  it  was  not  faid  he  re- 
find  them  meat,  ceived  them  uthofpitcs,  which  is  a  fpecial  receiving,  as  inn- 
th°  h^T**1'  ^cePtrs  do  >  ai,d tnat  a  precife  performance  was  necefiary. 
cdve  themAnd  &*  Per  H°h  &  ^ur*  This  w  a  fufficient  performance  ;  for 
find  them  mrat,  the  receiving  here  mentioned,  is  receiving  them  ut  hofpites3 
ice.  held  fuffi.  an(j  evidence  0f  fuch  reception  would  well  prove  them  to 
whholtfut  hof-  be  received  ut  hofpites.  And  if  they  were  received  as  fer- 
pites;  onde.  vants,  and  not  as  guefts,  it  fhould  have  been  pleaded  on 

murrer#  Lev"1"  *c  ot^cr  fi(*e  witn  a  traver^e  °f  tne*r  bculg  received  ut  hof* 

55.    6  Mod,"  p*tes  •  A  finding  meat,  drink,  feV.  is  a  guefting  them,  and 

227,259.  Poph.  muft  be  fo  intended,  till  the  contrary  be  (hewed.     Thefe 

IV 1.  .J-* 87'  cafes  were  cited  on  the  other  fide,  and  anfweTed.     2  Cro* 

1  sauna.  7.  _.                             -,                     *>•  f 

6 Mod. 77.  Poft  45*     Jones  441.     2  Co.  245.     Telv.  175.  (a). 

29.  pL  30. 


{a)     Vide  Sir.  88.     2  Mod.  24.     Ray.  204. 

11.     Herbert  verfus  Borftow. 

[Trin.  2  Ann.  B.  R.     2  Ld.  RaymJ§9$\  S.  C.J 

Wiwpr.lBcon.  f»ASE:.  plaintiff  declared,  in  confideration  that  he.  hid 
ingfpiidnthe  ™-  Paicl  and  delivered  to  the  defendant  twenty  pieces  of 

luc,  isafaie.  hammered  money,  being  tweuty  old  (hillings,  at  his  re- 
SttPra-  *  Sa,k-  queftj-Ke  the  defendant  promifed  to  pay  him  20  x.  new 
vldelUcad59'  rpofiey.  Objefted,  The  property  is 'not  altered  ;  fed  non 
7$3.  allocatur' ;  for  a  delivery,  in  confideration  of  being  paid  the 

value,  is  a  fale. 

12.  Coggs 


Mion  fur  le  Cafe,  fur  Aflumpfit.  *6 

12.     Coggs  ver/us  Bernard.  .  vj^Re^rd, 


[Trin.  1  Ann.  B.  R.    Intrat.  Hill.  1  Ann.  Rot.  43;.     2  Ld. 
Raym.  909.  S.  C.     Comyns  133.  S.  C.J 


PJ£C  735. 


taa 


f*ASE;  whereas  the  defendant  ajump/tt  to  take  up  a  Aflumpfit  to 

y  hogfhead  of  brandy  in  a  cellar  in  D.  and  fafely  to  lay  £»  uJ^<m 

it  down  in  another  cellar ;  that  he  tarn  negligenter  laid  and  jn  one  cellar/ 

put  it  ddwri  ih  another  cellar,  that  for  want  of  care  the  calk  *«<*  i»y  «  dowa 

was  (laved,  and  fo  much  brandy  was  loft.     Objefted,  in  jj^1^^ 

arreft  of  judgment,  That  there  is  no  con fi deration ;  for  negligenter  he 

the  defendant  is  not  to  have  a  reward,  and  it  does  not  ap-  P«  it  down  in 

pear  he  is  a  common  carrier,  or  porter,  fo  as  to  be  en-  h^ajijj1* 

titled  to  a  reward;  he  is  only  to  have  his  labour  for  his  gift.   JfH.un. 

pains,  fo  that  this  is  nudum  pafium  without  confidcration.  dert»J«  to  do  • 

But  by  Holt  C.  J.  If  the  agreement  had  been  only  execu-  hS£*£» 

tory,  as  that  he  affumed  to  carry  it,  and  did  not,  no  a&ion  lies  for  the  non- 

would  have  lain.     Like  the  cafe  of  11  H.  4.  33.    A&ion,  fwfinee:  But 

for  that  he  promifed  to  build  him  a  houfe  by  fuch  a  day,  on^edo"g £ 

and  did  not j  adjudged  it  lay  not  in  that  cafe  •,  but  here  he  a&ion  lies  for  a 

was  actually  entered  upon  the  thing  according  to  his  pro-  ,?!$fea?^e• lf 

mife,  and  therefore  having  mifcarried,  he  is  liable  to  an  J^a  orm™* 

a&ion :  for  it  is  a  deceit  upon  the  plaintiff  who  trufted  management, 

him,  and  that  is  the  caufe  of  a£Hon ;  for  though  he  was  JJ*""/?  **[  *  t 

not  bound  to  enter  upon  the  tru!t,  yet  if  he  does  enter  up-  if  by  mere  acc£. 

on  it,  he  muft  take  care  not  to  mifcarry,  at  leaft  by  mif-  dent  Keiw.  50, 

management  of  his  own.     Aliter  perhaps,  if  a  drunken  ^  ,1Ro,jLx6 

ihau  had  run  upon  him  in  the  ftreet,  and  thrown  down  the  2  H*.  4.  34/ 

calk,  or  one  had  privately  pierced  it,  becaufe  he  had  no  19  H-  *•  49* 

reward.    It  is  indeed  held  in  Teh.  128.  That  if  H.  deli-  Br.^aioi4fcf 

ver  goods  loA.  and  in  confideration  thereof  he  promife  to  le  Cafe,  40,  72. 

re -deliver  them,  that  yet  no  a£tion  will  lie  for  not  re -deli-  3  H.  6.  36. 

vering  them  ;  but  that  refolution  is  not  law,  and  was  al-  fion\r  Cafe**.* 

ways  grumbled  at :  And  2  Cro.  667.  where  money  was  de-  s.  c.    3  Saik.* 

livered  to  pay  over  Jine  mora,  is  contrary;  for  though  the  Jl»  a68«    Ho*e 

Earty  has  no  benefit,  yet  if  he  takes  the  truft  upon  him,  *h  l*h  5i*# 
e  is  bound  to  perform  it.    Vide  3  H.  6.  26.  (a)  Dr.  & 
Stud.  129.  Owen  141.  Keb.  160.  Judgment  pro  quer.  per 
Mum  Cur. 

(a)  See  the  Report  in  Ld.  Ray-     158.  Jones* %  Law  of  Bailment,  per  to* 
moid,  the  whole  law  of  bailment  be*     turn.  El/ee  v.  Gat-ward $  5  T. .  R$  151. 
iag  there  laid  down.  Vid.  H.  Bl.  Rip. 


Vol.  I. 


26  $ 


a&tdn  fur  le  Cafe,  fur  Aflumpfit. 


Indebitatus  af- 
fuiuffir,  &  in 
coftG<kratione 
jnde  fupcr  fe  af- 
fumprtt,  with- 
out  iiyirg  def. 
aflumpfitj  held 
well  atier  judg- 
ment bv  defjul^ 
Poft.  663.  1  Sid. 
246.     lUyra. 


[*7] 


13.     Shore  wf/5/j  Brown, 

[Trio.  2  Ann.  2.  R.     2  Ld.  Rayxn.  899.  S.  C] 

7  NDEBITATUSafumpfit,  and  declares,  that  the 
-*  defendant  being  indebted  to  him  in  20/.  for  goods 
fold,  in  conftderatione  inde  fuper  ft  affumpftt ;.  After  judg- 
ment by  default,  a  writ  of  error  was  brought,  and  now  this 
exception  was  taken,  That  it  is  not  faid  the  defendant  pro- 
mifed,  fo  it  might  be  a  ftrauger.  Et  per  Cur.  It  cannot 
be  fuppofed  a  ft  ranger  promifed,  or  that  the  plaintiff  pro- 
mifed  himfclf,  there  is  no  body  to  promife  upon  this  re- 
cord but  the  defendant  ;  aliter  perhaps,  if  three  perfons 
had  been  mentioned  in  the  record,  for  it  might  be  then 
uncertain  to  which  the  promife  was  applicable.  Et  per 
Gould J.  There  is  alfo  a  difference  between  a  collateral 
promife  and  a  promife  by  operation  of  law  \  in  the  latter 
cafe,  the  law  which  raifes  the  promife  applies  it.  3.  Cra. 
913.     Noy  50.     1  Lev.  164  (0). 

{a)     Vide  5  Mod.  305. 


Indeb'tatus  af- 
lumpftt.     Ad- 
noiniftvator 
nultci  attorney 
to  teceive  the 
inteftaie's  debts; 
a  vvtti  appearing, 
the  krrcrs  of  2d- 
xn:ni  ft  ration  arc 
repealed.     Exe- 
cutor may  bring 
indebitatus  af- 
fumulit  againft 
ih:  Attorney  for 
money  received 
to  h'.i  ufe,  quia 
autniuiftration 
Yo:d.      Mod. 
Calcs  151,  161, 
309-     2  Ld. 
Raym.  121 6* 


14.     Jacob  ver/us  Allen. 

{Mich.  2  Ann.    At  Guild-Hall,  coram  Trevor  Chief  Juftiee.} 

/NDEBITATUS  affumpfit  for  money  had  and  re- 
ceived to  his  ufe  ;  upon  evidence,  the  cafe  fell  out 
thus :  H.  having  letters  of  adminiftration,  appointed  the 
defendant  by  letter  of  attorney  to  receive  money  owing  to 
the  intcftate,  who  accordingly  received  the  fame,  and  paid 
it  to  the  adminiftrator  •,  afterwards  a  will  appearing,  the 
letters  of  adminiftration  were  called  in  and  repealed  by  ci- 
tation, and  now  the  executor  brought  an  indebitatus  af- 
fumpfit againll  the  defendant  for  money  had  and  received 
to  the  ufe  of  the  plaintiff.  Objected,  ift,  That  the  de- 
fendant acting  only  as  attorney  for  him  that  was  in  fa£l 
adminiftrator,  it  was  the  receipt  of  the  adminiftrator,  and 
not  of  the  defendant,  adly,  That  it  ought  to  be  a  fpecial 
affumpfit  9  and  not  a  general  indebitatus;  for  the  money  be- 
ing received  by  fpecial  authority,  and  that  exprefsly  to  the 
ufe  of  another,  this  exprefs  intent  fufpends  and  hinders 
the  operation  of  law,  and  the  raifing  of  an  implied  con- 
tract to  a  third  perfon  :  Sed  non  allocatur  §  for  the  admi- 
niftration was  merely  void,  and  confequently  the  adminiC 
trator  could  give  no  authority,  and  fo  the  attorney  acted 
without  authority^  and  then  there  is  nothing  to  binder  the 

raifing 


aftfotl  fur  le  Cafe,  fur  Aflumpfit. 

raifing  an  implied  contra&,  and  charging  the  defendant 
by  indebitatus  affumpfit  to  the  executor  (a). 


*7 


(a)  R.  contra,  Ld.  Raym*  1210. 
Simile  contra,  4  Bur.  1984.  Lord  Manf- 
field  there  ex  pre  fled  his  diflent  to  this 
cafc,  and  his  approbation  of  the  cafe 
in  Lord  Raymond.  Semble  contra.  Cow. 
565.  In  the  cafe  of  Allen  v.  Dttndas, 


3  Term.  Rep,  125.  it  was  ruled,  that 
the  defendant  was  difcharged  by  pay- 
ment* to  a  per  foil  claiming  as  executor 
under  a  forged  will  whereof  probate 
had  been  granted. 


[Mich. 


*5- 

3  Ann. 


Birkmyr  verfus  Darnell. 


B.  R.      Intr.  Paf.   3  Ann. 
Raym.  1085.  S.  C] 


Rot.  64.     2  Ld. 


*t&*W, 


J// 


-r\ECLARATION,  That  in  confideration  the  plaintiff  6  Mod.  Cifts 

-^  would  deliver  his  gelding  to  A.  the  clefendant  pro-  JJ^pff^ 

mifed  that  A.  fhould  Te-deliver  him  fafe ;  and  evidence  Kamire  vtr. 

was,  that  the  defendant  undertook  that  A .  fhould  re-de-  Darnell.  1  Roll. 

liver  him  fafe  ;  and  this  was  held  a  collateral  undertaking  ^j^*^  de_ 

for  another :  For  where  the  undertaker  comes  in  aid  only  fcndant  comea 

to  procure  a  credit  to  the  party,  in  that  cafe  there  is  a  re-  ™iy  in  aid  of 

medy  againft  both,  and  both  are  anfwerable  according  to  ^^^^ 

their  diftind  engagements ;  but  where  the  whole  credit  is  dy  againft  both, 

given  to  the  undertaker,  fo  that  the  other  party  is  but  as  lt  »• » collateral 

his  fervant,  and  there  is  no  remedy  againft  him,  this  is  not  J^by'the  fta- 

a  collateral  undertaking ;  but  it  is  other  wife  in  the  princi-  tute  of  frauds  : 

pal  cafe,  for  the  plaintiff  may  maintain  detinue  upon  the  ^"^i1* wh?* 

bailment,  againft  the  original  hirer,  as  well  as  an  affumpfit  jt  gJJentoihV' 

upon  the  promife  againft  this  defendant.    This  was  upon  defendant. 
a  cafe  dated  at  the  trial  for  the  opinion  of  the  Court ; 
judgment  was  given  for  the  defendant  (£). 

Et  per  Cur.  If  two  come  to  a  fhop,  and  one  buys,  and  [  28  1 

the  other,  to  gain  him  credit,  promifes  the  feller,  if  hi  does  %  Roj|.  Abr. 

notpayyouy  I  wills  this  is  a  collateral  undertaking,  and  738.pl.!.    1 

void  without  writing,  by  the  ftatute  of  frauds  :  But  if  he  R2ol,,1  ^  r7;  # 

fays,  Let  him  have  the  goods %  I  will  be  your  paymajler,  or  J  275,6.°  Cro.  \ 

will  fee  you  paid>  this  is  an  undertaking  as  for  himfelf,  and  Jac.  386.  s.  c. 

he  fliall  be  intended  to  be  the  very  buyer,  and  the  other  3  *jj£" «^"Si  c. 

to  z€t  but  as  his  fervant.  Holt  606.  1  Danv.  Abr.  68. 1  Roll.  Abr.  30.  Noy  1 1 .  Cr* 

Jac.  500.  1  Vent.  43,  268,  293,  ju.    Ante  23.  pi.  5. 


(b)  rid.  %mif.f)\.  1  Wii/.  305. 

3  Lru.  363.  Ccwp,  227.  Bur.  1 886. 
a  r.  R.  So.  H.  BL  lao.  Com.  a&ion 
apon  ajfitmpfit*  F.  3.  3d  edit,  ift  vol. 
p.  210,  note  a.  from  all  the  authorities 


it  appears,  conformably  to  the  doftrine 
in  this  cafe,  that  if  the  perfon  for 
whofe  ufe  the  goods,  &c.  are  furnifh- 
ed,  is  liable  at  all,  any  other  perfon't 
promife  is  void,  except  in  writing. 


D    2 


aB  a&ion  fur  le  Cafe,  fur  Affumpfit, 

1 6.     Dean  verfus  Crane. 

[Mich.    3  Ann.  B.  R.      2  Ld.  Rajrm.  1101.  called  Green 
<v$rfus  Crane.] 

a(t  °V °t  PLAINTIFF  declared  as  executor  on  apromHe  to  the 

«ecUuTor  on  pro-  teftator.     Defendant  pleads  non  afumpfit  infra  fix  an- 

mife  to  teftator,  nosj  and  upon  the  trial  of  the  iffue  it  appeared,  that  there 

tUtuteofiimi-  was  a  new  promife  made  within  fix  years;  but  it  was 

Md°heid  tbata  a  promife  made  to  the  plaintiff  himfclf,  and  not  to  the 

promift  to  the  teftator.     Et  per  Cur.  He  mould  have  declared  accord* 

exreutof  within    irmly  (a). 
fix  yean  «ou!d  ©  /  W 

not  b  given  in  evidence.    Mod.  Cafe  151,  i6r,  309. 

{a )  To  a  fnit  by  executors  on  pro-  felves.     Executors  of  the  Duke  of  Marl- 

mife  to  the  teftator,  the  ffcuute  of  limi-  borough   v.   Widmore*      2    Sir.    890. 

tations  was  pleaded,  and  the  plaintiffs  Fitxg.  193.  but  it  is  now  ufual  to  add 

had  liberty  to  amend,  by  laying  the  a  fet  of  counts  00  promifes  to  the  exe- 

promife  to  have  been  made  to  them-  cutor. 

17.      Love's  Cafe. 

[Paf.  5  Ann.  B.  R  ] 

Aflumpfit,  in  *inHE  (heriff  takes  goods  in  execution  upon  a  fieri facias j 
X«ewo!Sd  £  .  a  ftranger  Pron»fes  to  the  officer  to  pay  him  the  debt 
ftore  goods  takeii  in  confi  deration  he  would  reftore  them.  Upon  demurrer 
on  fieri  facias,  to  this  was  argued,  and  compared  to  a  confideration  of  fuffer- 
^d'corfidwL1  "J&  a  Prifoncr  t0  cfcape.  Sed  Cur.  contra,  by  the  capias 
tion.  10  Co.  he  is  to  take  and  keep  infalva  cufiodia,  and  to  give  liberty 
iox.    Cro.  el    is  contrary  to  the  writ,  but  that  is  now  to  raife  the  money, 

I9Buif.9f  1 1.  ami  thc  fllcriff  uPon  a  fi™  facias  ma7  fcil  dw  goods,  and 
1  Roil.  Abr.      this  is  no  more  in  effect. 

291.    *  Wilfon  308. 

yAAJLtfsz/  l8#    Haffer  ™rfus  Wallifc 

^  [Hill.  6  Ann,  B.  R.] 

A*  marries  B.  '"THE  plaintiff  being  a  feme  fole  married  the  defendant 
wife  *  idT*  Waiiis>  who  was  in  truth  married  to  another  woman : 

ceiv«  the  rent  Wrallu  made  a  leafe  of  the  wife's  land,  rcferving  rent,  and 
of  her  land  from  received  the  rents  from  the  tenants.  Upon  this  the  plain- 
W^th* B.  tiff  difcovcring  tbe  former  marriage,  brought  an  indebitalus 
nii^hi  bring  in-  "fftwpjit  agamft  Wallis  for  fo  much  money  received  to  her 
debitaruiaflump-  ufe.  And  after  verdict  on  non  ajumpfit,  it  was  objc&ed, 
%$£$£?  th«t^///// having  no  right  to  receive,  the  tenant  was  not 
Ufc,  discharged,  and  therefore  an  a&ion  lay  againft  thc  tenant, 

who 


(Iftfott  fur  le  Cafe,  fur  Aflumpfit. 

who  has  his  remedy  over  again  ft  Wallis.  But  the  Court 
held  Wallis  was  vifibly  a  hufband,  and  the  tenant  dif- 
charged ;  at  lead  that  the  recovery  againft  Wallis  in  this 
a£tion  would  difcharge  the  tenant,  for  this  would  be  a  fa- 
tisfa&jon  to  the  leflbr  («)• 


$28 


(a)  The  a&ion  for  money  had  and 
received  has  been  very  much  encou- 
raged by  the  Courts.  In  the  cafe  of 
M:/es  v.  Mac/erlan,  (2  Bur.  1005 .)  The 
plaintiff  had  indorfed  to  the  defendant 
four  promiflbry  notes  of  30  s.  each,  to 
be  recovered  againft  the  drawer.  The 
defendant  agreed  that  he  mould  not  be 
liable  to  the  payment  of  the  money, 
and  afterwards  fued  him  for  and  reco- 
vered it  in  the  Court  of  Confcience ; 
and  it  was  ruled  that  the  plaintiff 
might  recover  it  back  in  this  action. 
(*ord  Mansfield  faid  in  that  cafe,  This 
kind  of  equitable  action  to  recover 
back  money  which  ought  not  in  juftice 
to  be  kept,  is  very  beneficial,  and  there- 
fore much  encouraged.  It  lies  only 
for  money  which,  ex  stquo  H  bono,  the 
defendant  ought  to  refund ;  it  does  not 
lie  far  money  paid  by  the  plaintiff, 
which  is  claimed:  of  him  as  payable  in 
point  of  honour  and  honefty,  although 
it  could  not  have  been  recovered  from 
him  by  any  courfe  of  law;  as  in  pay. 
ment  of  a  debt  barred  by  the  ftatute  of 
limitations, or  contracted  during  his  in- 
fancy, or  to  the  extent  of  principal  and 
intereft  upon  an  ufurious  con  trad,  or 
for  money  fairly  loft  at  play,  becaufe 
in  all  thefe  cafes  the  defendant  may 
retain  it  with  a  fafe  confcience,  though 
by  poficive  law  he  was  barred  from  re- 
covering: but  it  lies  for  money  paid 
by  miftaice,  or  upon  a  confideration 
which  happens  to  fail,  or  for  money 
got  through  impbfition  (exprefs  or  im- 
plied) or  extortion ;  or  oppreffion,  or 
an  undue  advantage  taken  of  the  plain- 
tiff's fituation,  contrary  to  laws  made 
for  the  protection  of  perfons  under 
thofe  circumftances.  In  one  word, 
the  git  of  this  kind  of  action  is,  that 
the  defendant,  upon  the  circumftances 
of  the  cafe,  is  obliged,  by  the  ties  of 
natural  juftice  and  equity,  to  refund 
the  money. — In  the  cafe  of  Dutch  v. 
Warren,  in  C.  B.  cited  in  the  laft-mcn» 
tbned  cafe,  the  defendant,  on  pay- 
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ment  of  a  fum  of  money  by  the  plain- 
tiff, agreed  to  transfer  certain  (lock  at 
a  given  time,  which  he  refuted  to  do; 
and  an  action  for  money  had  and  re- 
ceived being  brought,  and  damages  be- 
ing given  to  the  amount  of  the  value 
of  the  ftock  when  it  mould  have  been 
transferred,  (which  was  lefs  than  the 
money  paid,)  the  Court  held  the  ac- 
tion and  recovery  right,  and  faid,  that 
the  extending  thefe  actions  depends  on 
the  notion  of  fraud.  If  one  man  takes 
another's  money  to  do  a  thing,  and  re- 
fufes  to  do  it,  it  is  a  fraud  ;  and  it  is 
at  the  election  of  the  party  injured  ei- 
ther to  affirm  the  agreement  by  bring- 
ing an  action  for  the  non-performance 
of  it,  or  to  difafErm  the  agreement  ah 
initio, by  reafon  of  the  fraud,  and  bring 
an  action  for  money  had  and  receiv- 
ed to  his  ufe.  Agreeably  to  thefe  prin- 
ciples it  has  been  decided,  that  a/Jump- 
Jit  for  money  had  and  received  lies 
againft  a  perion  receiving  the  feet  Or 
profits  of  an  office  under  pretence  of 
title,  2  Mod.  260.  2  Jon.  1 26.  2  Lens. 
245  .—againft  a  fhcrifF for  money  levied 
on  an  execution,  Comb.  430. — againft 
the  aflignees  of  a  bankrupt  by  a  perfon 
who  had  paid  them  a  debt,  having  a 
right  to  fet  off  money  due  from  the 
bankrupt  on  an  infurance  made  by  him 
under  a  com  million  del  credere,  and 
which  he  had  paid  his  principal,  Grow 
v.  Dubois,  !  Term  Rep.  112.  Bize  v. 
Dick/on,  1  T.R.  281.— upon  the  com. 
miffioners  order  of  dividend,  Brown  v. 
Bullen,  Doug.\oy.~  to  recover  back  the 
confideration  of  an  annuity  which  be- 
came void  for  want  of  regiftry.  Shove 
v.  Webb,  1  T.  R.  732.  or  money  paid 
under  the  authority  of  an  illegal  court, 
(the  High  CommifTion  Court  before 
the  Revolution,)  Newdigate  v.  Davy, 
1  Ld.  Rajm.  742.  or  levied  by  a  juf- 
tice's  warrant  on  a  conviction  which 
was  afterwards  quafhed,  Felt  ham  v. 
Terry,  Bull.  N.  P.  131  .r- for  money 
paid  to  an  auctioneer  as  a  depofit  on 
3  the 
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the  falc  of  an  eftate  when  the  title  was 
defective,  Borough  v.  Sbimner,  5  Bur. 
2639.— or  if  the  eftate  does  notcorre- 
fpond  with  the  defcription  given  of  it 
by  a  printed  particular,  ■■  v. 

Cbriftie,   before  Lord  Kenyon  at  nifi 
prius,    MS.— for  money  paid   on  a 
conditional  fale,  which  was  refcinded, 
Towers  v.  Barret,  1  Term  Rep*  1 33. —   " 
when  apurchafe  is  made,  if  the  money 
is  paid,  and  the  thing  contracted  for 
not  delivered,  anon.  1  Sir.  407.— for 
return  of  premium  upon  a  policy  of 
affurance,  when  the  rifle  never  com- 
menced, Steven/on  v.   Sn*w+  3   Bur. 
x  237.  2  Bl.  3  x  5 .— againft  a  nurfe,  who, 
upon  the  death  of  a  perfon  fhe  attend- 
ed, embezzled  his   money.  Whip  v. 
Thomas,  Bull.  N.  P.  130.— againft  a 
perfon  to  whom  goods  were  pledged, 
and  who  refufed  to  deliver  them  with- 
out payment  of  more  than  was  due  for 
the  money  overpaid,  Aftley  v.  Reynolds, 
zStr.  915.— -for  money  paid  to  offi- 
cers of  the  revenue,  who  feized  goods 
as  not  having  permit,   when  in  fact 
they  had,  and  refufed  to  deliver  them 
without  payment  of  fuch  money,  /ir- 
tting  v.  Wiljon,  4  Term  Rep.  485. — for 
money  paid  to  a  lottery-office- keeper 
for  an  illegal  infurance,    Jcques  v. 
Golightly,  2  BL  1073.  Jaques  v.  Wi- 
thy, H.  Black.  6c. — for  money  of  the 
plaintiff's  expended  by  his  clerk  with- 
out his  privity  in  fuch  illegal  infu ranees, 
Clarke  v.   Shee,  Cowp.    197. — by  the 
aflignees  of  a  bankrupt  againft  a  plain- 
tiff at  whofe  fuk  money  was  levied  on 
an  execution  after  the  act  of  bank- 
ruptcy, Kitchen  v.  Campbell,    3  Wilf. 
304. — by  the  drawers  of  a  bill  of  ex- 
change for  money  paid  by  their  friend 
or  agent  for  their  honor,  on  failure  of 
the  acceptors  to  whom  it  had  been  re- 
mitted with  an  indorfement,  directing 
them  to  credit  it  to  A.  (who  was  their 
debtor,)  and  afterwards  difcounted  by 
th«  defendants  on  a  forged  indorfement 
of  it  by  the  acceptor's  clerk,  (the  ne- 
gotiability being  reftrained  by  the  fpe^ 
cial    indorfement,)       Archer  v.    The 
Bank  of  England,      Doug.  637. — for 
money  paid  to  induce  a  creditor  to  Jign 
a  bankrupt's    certificate,     Smith  and 
Bromley,  Doug.  6pj.  in  not  is ;— againft 


a  perfon  who  got  poffeffion  of  a  maf- 
querade  ticket  belonging  to  another, 
on  the  preemption  that  he  had  fold 
it,  (the  defendant  having  notice  of  the 
nature  of  the  demand,)  Longcbamp  v. 
Kenny,    Doug.   137.      [In   that  cafe 
Lord  Mansfield  obferved,  that  great 
benefit  arifes  from  a  liberal  extention 
of  this  action,  becaufe  the  charge  and 
defence  are  both  governed  by  the  true 
equity  and  confeience  of  the  cafe,  but 
it  muft  not  be  carried  bevond  its  pro- 
per limits]  ;  — where  the  defendant  be- 
ing a  debtor  of  A.  who  was  a  debtor 
of  the   plaintiff,  and  at  A.'s  re  que  ft 
marked  off  the  amount  due  from  A.  to 
the  plaintiff  in  the  account  of  what  was  . 
due  from  him   to  A.  and  gave  the 
plaintiff  a  note  which  was  not  paid, 
Ward  v.    Evans,  poft.   442.      2   Ld. 
Raym.  928.  Corny ns  138.— by  tiitbona 
fide  bearer  of  a  note  made  payable  to 
bearer,  Grant  v.    Vaugban,     3   Bur* 
1 525. — by  the  indorfce  of  a  bill  of  ex- 
change, who  received  a  navy  bill  af- 
figned  to  the  drawee  as  fecurity  to  the 
plaintiff  till  the  bill  of  exchange  was 
accepted,  and   depofued  it  with  the 
drawee,  who  received  the  money  upon 
the  navy  bill,  and  did  not  pay  the  bill 
of  exchange,  Picrfcn  v.  Dunlop,  Co*wp* 
571. — by  the  owners  of  a  veflel  for 
fees  unduly  paid  by  the  matter  to  a 
cuftom-houfe  officer,  Steven/on  v.  Mor- 
timer, Coivp.  805.     An   information 
for  money  had  and  received  to  the 
king's  ufe  held  to  lie  againft  a  perfon 
who  had  received  a  drawback  on  goods 
not  entitled  to  it,  Attorney  General  v.  . 
Pany,  Comyns  48 1 . 

In  (he  following  cafes  the  action 
for  money  had  and  received  has  been 
held  not  to  lie : 

Where  the  defendant  has  entered 
into  articles  to  account;  Bulfirode  v. 
Gilbome,  2  Str.  1 027. — againft  a  fure- 
ty  for  the  payment  of  an  annuity  which 
was  void  for  want  of  regiftry ;  Shot  ton 
v.  Rafi all,  2  Term  Rep.  366, — againft 
the  Treafurer  of  the  Navy,  who  had 
paid  money  to  a  perfon  having  probate 
of  a  forged  will,  at  the  fuit  of  the  right- 
ful adminiftrator ;  Allen  v.  Dundas, 
3  Term  Rep.  125.— by  a  lot tcry -office - 
keeper  agtinft  a  perfon  to  whom  he 

had 
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had  paid  mosey  upon  illegal  infurances ; 
Browning  v.  Moris,  Cowp.  790.— up- 
on a  warranty  that  a  horfe  exchanged 
by  the  defendant  for  one  of  the  plain- 
tiff* was  found  when  it  was  not,  to  re- 
cover money  given  on  the  exchange ; 
Power  v.  WtlU,  Coavp.  819. — where 
the  defendant  fold  the  plaintiff  a  pair 
of  horfes,  and  undertook  to  take  them 
back  in  a  given  time,  they  were  re* 
tamed,  and  another  pair  taken,  without 
any  new  agreement,  which  were  alio 
returned,  and  a  third  pair  taken,  and 
plaintiff  having  offered  to  return  thefe, 
the  defendant  refufed  to  receive  them ; 
Wefion  v.  Downs,  Doug,  23.  [In  that 
cafe  Lord  Mansfield  faid  he  was  a  great 
friend  to  this  aftion,  and  was  not  for 
ftretching,  left  he  (hould  endanger  it : 
where  there  is  a  fpecial  contrad,  the 
defendant  ought  to  have  notice  by  the 
declaration  that  he  fued  upon  it.]— 
Where  the  defendant  had  impounded 
the  plaintiff's  cattle,  damage  feaxant, 
and  the  plaintiff  had  paid  the  money 
charged,  and  then  brought  this  action 
to  try  the  right;  Linden  v.  Hooper, 
Cowp.  414. — to  recover  flock  in  the 
funds ;  Nightingale  v.  Devi/me,  c  Bur. 
2509.  2  BL  684.— where  a  Servant 
found  bank  notes,  and  (hewed  them 
to  her  matter,  who  faid  they  were  not 
his  property,  but  refufed  to  deliver 
them  up ;  Noyes  v.  Price,  Efpinafl's  Dig. 
99.— againft  an  officer  of -the  revenue 
for  duty  erroneoufly  paid  by  the  plain- 
tiff, which  the  defendant  had  paid 
Over ;  Greenaway  v.  Hard,  4  Term  Rep. 


553. — for  an  over-payment  to  fuch  of- 
ficer; PF bit  bread  v.  Brook/bank,  Cc-ivp. 
66.  —  for  the  premium  paid  on  a  void 
infu  ranee,  after  the  itflt  in  Cured  again  ft 
was  over ;  Lowry  v,  Bourdieu,  Doug. 
467.— for  premium  paid  on  a  void  re* 
aflurance,  though  the  lofs  infured 
again  ft  happened;  Andre  v.  Fletcher, 
2  Term  Rep.  161.— by  the  drawee  of  a  . 
forged  bill  again  ft  an  innocent  indorfee 
to  whom  he  had  paid  the  amount;  Price 
v.  Neal,  3  Bur.  13J4.— on  an  agree- 
ment in  confideration  of  the  plaintiff 
advancing  45  /.  to  the  defendant  to 
buy  goods  with,  on  the  defendant's 
note  payable  on  demand,  to  pay  the 
lender  the  profits  on  a  re-fale,  the 
plaintiff  having  the  fame  day  demand- 
ed payment  of  the  note,  and  the  goods 
being  afterwards  fold  with  a  profit  of 
J  /• ;  J  eft  on s  v,  Brooke,  Conup.  793.— 
by  executors  whofe  teftator  borrowed 
money  on  a  prohibited  refpondentia 
bond,  which  they  had  refunded  to  re- 
cover it  back ;  Munt  v.  Stokes,  4  Term 
Rep.  561.— by  a  perfon  who  had  dif- 
trained  goods  of  A.  and  agreed  to  de* 
liver  them  to  B.  on  his  promife  to  pay 
the  rent;  Leery  v.  Good/on,  4  Term 
Rep.  687.— again  ft  a  carrier  for  money 
paid  for  booking  and  carrying  goods 
which  he  had  loft,  but  for  which  he 
was  not  anfwerable  on  account  of  their 
being  fraudulently  entered;  Clay  v. 
Willam,  H.BJ.  298.  In  this  aftion  the 
plaintiff  can  only  recover  what  remains 
after  deducting  all  juft  allowances; 
Dale  v.  Scllet,  4  Bur.  2133. 


19.     Hey  ling  verfus  Haftings. 

[Hill.  10  Will. 3.  B.  R.    1  Ld.  Raym.  421.  Comyns  54.  S. C] 

/NDEBITATUS  ajfumpjity  by  an  executor  for  a  debt 
due  to  the  teftator.  Defendant  pleads  non  ajfumpfit  in* 
Jrafex  annos;  evidence  was,  that  the  goods  were  fold  above 
fix  years  ago*  and  that  the  defendant,  after  the  fix  years, 
being  requefted  to  pay,  denied  that  he  bought  the  goods ; 
but  further  faid,  Prove  it,  and  I  will  pay  you.  This  pro- 
jnife,  though  conditional,  {hall  bring  it  back  within  the 
D  4  ftatute; 
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Cartb.  470. 
5  Mod.  429. 
Conditional  pro* 
mife  prevents  the 
operation  of  the 
Itatuteof  limita- 
tions, at  much  at 
exprefs.     Cafes 
B.R.  «3.  S.C. 
Holt  4*7. 
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ftatute ;  for  the  defendant  waives  the  benefit  of  the  a£t  as  - 
much  as  by  an  exprefe  promife  (a). 

N.  B.  Holt  referved  this  for  a  cafe,  and  it  was.  argued, 
and  after  the  advice  of  the  other  judges  was  taken,  he  der 
livered  it  as  the  refolution  of  ten  of  the  judges,  That  if  the 
executor  proved  the  delivery  of  the  goods  at  any  time,  this  pro- 
mife would  be  fxtfficient  to  bring  the  cafe  out  of  the  Jlatute  of 
limitations,  and  the  executor  here  having  proved  the  delivery^ 
judgment  fuit  done  pour  le  plaintiff. 

(a)  An  acknowledgment  of  the  debt  miffory  note,  payment  of  intereft  by 

within  fix  years  will  take  the  cafe  out  one  within  fix  years  bound  the  others, 

of  the  ftatute ;  Tea  v.  Fouraker,  z  Bur*  Inferring  an  adverrifement  in  a  nc*vf- 

1099— or  faying,  "  you  know  1  had  paper,   that  all    perfons   having  any 

not  any  of  the  money  myfelf,  but  I  am  debts  owing  to  them*  (hall  be  paid  at  a 

willing  to  pay  you  half  ot  it  \"  Ye*  Bart,  certain  time  and  place,  has  been  held 

v.  — f  BulL  N  P.  1 49.  (This  fecms  to  fufficient  to  revive  the  right,  Andrenut 

be  the  cafe  reported  by  Bur.  1099.  but  v.  Brown,  Eq   Ca.  ah.  309.    In  Lloyd 

not  fo  particularly).      In    Bland  v.  v  Maund,  2  Term  Rep.  760.  it  was 

Ha/clrtg,  2  Vcntr.  151.  it  was  held,  ruled,  that  <wbat  is  an  acknowledgment 

that  the  acknowledgment  or  promife  ought  to  be  left  to  the  jury ;  and  a 

of  one  out  of  feveral  who  were  jointly  judge  having  nonfuited   the   plaintiff1, 

indebted,  did  not  prevent  the  opera-  upon  his  own  opinion,  that  a  certain 

tion  of  the  ftatute  in  favour  of  the  reft ;  letter  wrote  by  the  defendant  was  in- 

but  in   Whitcomb  v.    Whitings  Doug,  foftkient,    a  new  trial  was  granted. 

651.  it  was  decided,  that  where  four  FideCowp.  548.  Prec.  Ch.  385. 
had  executed  a  joint  an4  feveral  pro* 


20.      Roe   vcrfus   Haugh. 

[Paf.  9  Will.  3.  inCam.Scacc] 

fonnTewtion11  A  WaS  indebted  to  B.  and  C.  in  confideratine  quod  B. 
th^thrpUintiff  ,  *  aceipere  vellet  ipfum  C.fore  debitorem  ipftus  B.  pro  vi- 
would  accept  C.  ginti  libris  debit,  eidem  B.  per  A.  in  vice  J5*  loco  ejufdetn  A\ 
forb2ohlSdwb^  fuPerfe  affumifi^  W  eidem  B.promiftt,  quod  ipfe  eafdem  20/.' 
him  from  A.  in  ******  B.folvere  vellet.  Whereupon  B.'s  executor  brought 
loco  A.  Awcr-  art  ajfumpfit  vcrfus  C.  averring  that  B.  accepted  him  fort 
Sc'ep\hCforc d  dehltorem  'PM  b-  without  faying  that  A.  was  ^charged j 
debitorem,  &c.  an(*  on  non  aflvmpft*  verdi&,  and  judgment  pro  quer.  anc^ 
Adjudged  good  judgment  affirmed  in  Cam.  Scaccar.  where  they  held,  it 
w^utV«pr^s  bein8  after  vcrdift  the7  ought  to  do  what  they  could  to 
averment  that  a.  help  it,  and  therefore  they  would  not  take  it  as  a  promife 
was  difcharg.d.  only  on  the  part  of  C.  becaufe  as  fuch  it  could  not  bind, 
Canf?77S;*2Hd!!  cxccPl  -A  was  difcharged  ;  but  they  conftrued  it  as  a  mu- 
»i6.  1  Vent, &  tual  promife,  viz.  That  C.  promifed  B.  to  pay  the  debt, 
tCro.  619.        and  B.  promifed  j*  confideratione  inde  to  difcharge  A.     By 

file™! IT.'      ^hich  mcans»  if  B-  fues  A*  hc  fubjefts  himfclf  to  an  ao 

Comyn»,  plead-  tion  of  debt  for  the  breach  of  his  promife. 

« a  61.  *  ii 


aftfon*  Popular*  J*9 

It  was  affirmed  by  the  opinion  of  four  judges  againft 
three,  viz.  Treby,  Lechmere,  Nevil,  and  Powys,  to  affirm  i 
and  Ward,  Powell,  and  Blencoe,  to  fevcrfe. 


2Utf  Ott*  Popular,  [  30  ] 


Kirkham  yerfus  Wheeley. 

[Trin.  7  Will.  3.  B.  R.    1  Ld.  Raym.  27.  S.  C.  but  the  Opi- 
nion the  other  Way.  ] 

ACTION  qui  tarn,  &V.  defendant  pleaded  he  was  an  Adionqoitm 
-"  attorney  of  the  Common  Pleas,  and  that  attornies  de  J^JS1  rfclf 
C  B.  have  time  out  of  mind  not  been  fuable  clfewhere  ;  to  j„  any  other 
which  it  was  demurred,     id,  Becaufe  the  plea  is  nega-  court.  Poft.  543. 
tive,  and  no  jurifdiSion  given  to  any  other  court.     2<8y,  s*^'   c£j£ 
Becaufe  here  is  no  full  defence,  but  venif  &>  dicit.     3dly,  %%%.  Cafa&JU 
Becaufe   the  king  is  party*   and   has  privilege    to  fue  74*  1  Lot.  193. 
where  he  pleafes.     Curia:  As  to  the  negatiye,  it  is  well  croi  ek'AsI 
enough  in  this  cafe,  for  the  privilege  is  not  triable  per  pais,  3  Lev.  398. 
nor  travcrfable  5  but  it  is  a  matter  in  law,  and  we  take  no-  S  !■-  >94- 
tice  they  have  a  jurifdi&ion.     adly,  Venit  &  dicit  is  fuffi-  c*oTei1  645! 
qent  without  defence.    Vide  14  H.  6.  13,  19.     3dly,  The 
informer  is  not  entitled  to  fue  where  he  pleafes,  though 
the  king  is,  and  this  is  the  informer's  fuit ;  for  if  he  die, 
there  is  an  end  of  the  fuit,  and  the  king  is  not  entitled  till 
recovery.     Profecutors  qui  tarn  are  looked  upon  as  com- 
mon informers  (a). 

Nota ;  Where  a  ftatute  gives  a  penalty  to  a  ftranger, 
and  he  fues,  he  is  a  common  informer,  and  (hall  pay  cofts 
upon  the  1 8  Eliz.  but  where  the  ftatute  gives  it  to  the 
party  grieved,  he  is  not  a  common  informer,  nor  liable  to 

pay 

(a)  An  action  q.  u  is  the  fait  of  the  cofts  of  a  non  prof,  at  the  fait  of  another 

informer,  not  of  the  king ;  hut.  196.  plaintiff,  are  paid  ;  EngUJb,  q.  /.  v. 

A  plaintiff  qui  tarn  may  be  /wnfuited;  Cox,  Cowp.  322.  nor  upon  affidavit 

?  Lev.  398.  Sav.  56.  Upon  fuch  non-  that  a  former  action  was  brought  for 

fuit  the  defendant  is  entitled  to  cofts  the  fame  offence,  which  the  defendant 

againft  him;  Wilkinfm*  q.  t.  v.  Allot,  had  leave  to  compound;  the  fad  mud 

Q*wp,  366.     The  Court  will  not  in  a  be  fpecially  pleaded;  Harrington,  f  /. 

penal  action  ftay   proceedings    until  v.  John/on,  Cowp,  744.    Proceedings 

will 


3* 


gftion*  Popular. 


pay  cods  within  the  18  EHz. 
177  W- 


1  Anierfon  1  id,     3  Cfv. 


AW.     In  popular  actions  the  defendant  cannot  plead  feveral  pleas* 
Temp.  Ld.  Hardwicke  262.     2  Stran.  1044. 


Cafes 


will  be  flayed  on  motion  until  the 
plaintiff  gives  notice  of  his  place  of 
abode,  and,  if  he  is  out  of  the  realm, 
fecurity  for  cofts;  Vols.  Green.  Str. 
(97.  Actions  on  'penal  ftatutes  are 
cxprefsly  excepted  in  flat.  4  June,  cb. 
1 6.  which  allows  double  pleading ;  and 
it  has  been  accordingly  adjudged,  that 
in  them  the  defendant  cannot  plead 
double;  Htyrick  v.  Fofter,  4  T.  R. 
701.  A  plea*  of  another  action  com- 
menced the  fame  term  mufl  fet  forth 
that  it  was  commenced  prior ;  Combe 
y.  Pitt,  3  Bur.  1423.  1  BL  437.  In- 
formation* on  penal  ftatutes  are  ex- 
cepted in  the  ftatutes  of  amendment ; 
but  there  is  no  difference  between  ci- 
vil and  penal  aclions  with  refpect  to 
amendments  at  common  law;  Baldwin 
v.  — ,  Bunb.  49.  Brooke  v.  Day, 
Bunb.  336.  Edgell  v.  Decker,  Bunb. 
252.     }Vynnt  v.  Middle  ton,  Str.  1227. 

1  Wilf.  256.     Bonfield,  q.  t.  v.  Milner, 

2  Bur.  1098.  Mace  v.  Lwttt,  5  Bur. 
2833.  Richards  v.  Brown,  Doug.  1 13. 
The  Court  will  not  fet  afide  a  judg- 
ment of  non  prof,  regularly  obtained 
againft  a  mere  common  informer  firing 
for  punifhment ;  but  it  might  be  other- 
wife,  if  the  party  really  injured  fued 
for  juftice  and  reparation ;  1  Bur.  401. 
Where  z  q.  t.  aft  ion  has  been  depend-  . 
ing  four  years,  an  amendment  will  not 
be  permitted  though  all  is  in  paper ; 
Goffv.  Popplewell,  2  T.  R.  707.  In 
a  popular  action  on  two  counts  for  two 
5  /.  penalties,  the  defendant  had  leave 


to  pay  c  /.  into  court  generally ;  Stock 
v.  Eagle,  2  Bl.  Rep.  1052.  If  there 
appears  reafon  to  fufpect  that  the  action 
is  brdught  merely  for  the  fake  of  the 
iflue- money,  that  will  be  ordered  to  be 
paid  into  court  to  abide  the  event  of 
the  fuit ;  Parker,  q.  t.  v.  Macfarlan, 
37*.  R.  137.  The  defendant  may 
have  nifi prius by  provifo;  2  Leon.  no. 
A  Quaker's  evidence  is  admiffable  in 
a  penal  action;  Atchifon  v.  Everett, 
Cowp*  382.  If  the  q.  t.  informer  die 
after  verdict,  his  executor  or  admini- 
flrator  (hall  have  judgment  for  his  moi- 
ety;  Hard.  161.  if  he  dies  after  judg- 
ment, and  his  death  is  foggefked  on 
the  roll ;  Com.  Dig*  Afiion  upon  Stat* 
£.2.  New  trial  may  be  granted  for 
the  miflake  or  mifdirection  of  the 
judge,  but  not  for  the  wrong  conclu- 
fionofthe  jury  after  verdict  for  the 
defendant;  Wilfin  v.Raflall,  +T.  R. 
753.  If  the  action  is  for  feveral  pe- 
nalties, and  the  jury  give  a  verdict  ge- 
nerally for  one,  which  the  plaintiff  ap- 
plies to  a  particular  count,  and  that 
cannot  be  fupported,  he  cannot  after- 
wards apply  it  to  another  which  is  good 
and  fufficiently  fupported  by  evidence  ; 
Holloway,  q.  /.  v.  Bennett,  3  T.  R. 
448.  The  defendant  in  a  f .  /.  action 
cannot  be  difcharged  upon  furrender- 
ing  his  effects  under  die  Lord's  act ; 
Harl,  q.  /.  v.  Hawkins,  3  Bur.  1322. 
I  Bl.  372.  The  defendant  cannot  be 
taken  in  execution  on  a  Sunday ;  Rex 
v.  Myers,  1  T.  R.  265. 


{a)  R,  ace.  Cowp.  366.  Bl.  Rep.  373. 


<    3*    ) 


I.     Opy  verfus  Child  &  al. 
[Paf.  5  W.  &  M.  B.  R.] 

JIT  A  R  Z>,  attorney-general,  moved  for  a  prohibition  to  -Wage*  due  to    * 
W    the  Court  of  Admiralty,  in  a  fuit  there  for  mariners  JJEJ^JJjJJJ^ 
wages,  upon  a  fuggeftion  of  a  contrad  made  for  them  at  manner  fuabieio 
land  :  and  the  Court  held,  That  for  convenience  of  feamen,  the  Admiralty. 
the  Admiralty  had  been  allowed  to  hold  plea  for  mariners  ^JJ^1/^ 
wages;    but  yet   with  this  limitation,  that  if  there  be  agreemut^Cm. 
any  fpecial  agreement  by  which  the  mariners  are  to  receive  Car.  296.  *. 
their  wages  in  any  other  manner  than  is  ufual ;  or  if  the  m.  J^f  4*4J 
agreement  be  under  feal,  fo  as  to  be  more  than  a  parol  CafesB'R.  3*. 
agreement,  in  fuch  cafe  a  prohibition  (hall  be  granted  (a)}  s-  c.   2  Wiife* 
and  fo  it  was  granted  in  this  cafe.  *■ Vcl*u£*9 

2  Ld.  Rayro. 

{a)  Ruled  ace.  4  Bur.  1950.  «**•  3  T.  R. 

267* 

2.     Sir  Jofiah  Child  &  al.  verfus  Sands. 

[1*  Error.     Pafc.  5  W.  Sc  M.  B.  R.] 

DLAINTIFF  Sands  declared,  fetting  forth  the  13  R.  a.  Cafe,  for  that 
*     15  ii.  2.    and  2  if,  4.  c.  11.  which  gives  the  party  ^41*™?*** 
grieved  double  damages,  and   10/.  to  the  king;  and  that  com.  rcaytV* 
he  was  owner  of  a  (hip  lying  in  the  Thames  infra  corpus  M,  and  the  de- 
com.  laden  with  divers  goods,  wherein  he  had  a  fifth  part  uJtUJa*0?^ 
to  his  own  {hare  ;  that  the  (hip  was  ready  to  fail,  and  that  pnxuring  an 
the  defendant  caufed  a  proceeding  to  be  made  in  the  Ad-  order  of  Council 
miralty  againft  the  fliip,  and  the  (hip  to  be  arretted  and.  b^m^hcr 
ftaid  quoufque  he  gave  fecurity  not  to  go  to  the  Maderas,  or  proceft ;  per 
Eafl-Indies>  whereby  he  was  ftaid  three  months,  and  loft  *uod  the  voyage  • 
his  voyage  ad  damnum  3000  /.     On  non  cuip.  Jury  found,  ^.^lct!**!." 
That  the  Eaft-India  Company  by  charter  had  the  fole  trade  6  Mod.  13. 
to  the  Eafi-Indies  and  Madeiras ,  and  that  the  plaintiff  was  J  &•  6-  P1*  9- 
going  thither ;  and  Sir  Jofiah  Child,  one  of  the  defendants,  pi". 7,265.  p. il. 
w?s  governor  of  the  Company,  and  procured  an  order  of  Carth.  249. 
Council  to  the  king's  advocate -general  to  proceed  in  this  ^kin-334« 
manner,  &c.  and  that  the  defendants  fued  this  procefs  Hoh!  74J] 
out  of  the  Court  of  Admiralty  5  and  if  pro  quer.  jury  find  Bro.  Ent  435. 
1500/.  damage,  and  ci  /.  cofts.  which  were  doubled  in  l .M«*#  ,8- 

the  pK  49' 


3>t 


I 


ing  can  Jay 
embargoes  pro 
bono  publico 
enly. 

Jlfinglea&inaT 
be  a  ground  for 
avany  a&iotis. 

JLW.3J3. 
It'ior  892. 
Mod*  £a£s  54. 


Proceeding 
agaioft  a  (hip  if 
wi  hin  the  fta- 
i»te  of  4  H.  4. 
thoogh  there  if 
properly  no 
pfaintiff  nor  de- 
fendant.   3  Lev. 
353* 


■  Rot.  Abe.  ji. 
%  tew.  Zf. 
Dyer  159. 
I  Danv.  6,  7. 
*  Salk.  440. 
Where  jo'mt- 
ttnancy  it  plead- 
ejj  in  abatement, 
the  life  of  joint- 
tenant  not  named 
muft  be  a ?enrd. 
5  Co.  19.  3Kcb. 
SIX. 


the  judgment  according  to  the  ftatate.  Judgment  for  the 
plaintiff  in  C.  B.  and  now  in  error  brought. 

1  ft,  In  this  cafe  it  was  agreed,  that  the  kiBg  might  lay 
embargoes,  but  then  it  muft  be  pro  bono  publico,  and  not 
for  the  private  advantage  of  a  particular  trader  or  com- 
pany. 

2diy,  Though  here  was  but  one  ad,  and  but  one  of- 
fence, yet  every  feveral  perfon  injured  might  have  an  ac- 
tion, and  recover  damages,  and  upon  every  conviftion  the 
defendant  would  forfeit  10/.  to  the  king.  Thus,  if  H. 
drives  a  diftrefs  above  three  miles  from  the  place  ic  was 
taken,  by  the  1  &  7.  P.  &  M.  c.  12.  he  is  to  forfeit  5  /. 
to  the  party  grieved.  In  that  cafe,  fuppofe  the  diftrefs  be 
of  three  cattle,  and  every  bcaft  hath  a  diftinft  owner,  H. 
ftaU  forfeit  three  times  5/.  Vide  Noy  62,1 58.  Z)y.  351. 2» 
2  Lev.  8. 

3<Uy,  Though  there  be  a  procefs  only  and  no  fuit,  nor 
no  plaintiff  and  defendant,  yet  this  is  a  profecution  with- 
in the  meaning  of  the  ftatute,  for  it  is  an  ufual  proceeding 
there,  and  of  the  fame  mifchief  • 

4thly,  That  Child  was  a  profecutor  within  the  ftatute, 
though  no  fuit  was  in  his  name,  becaufe  he  promoted  and 
maintained  it :  And  if  he  did  it  of  his  own  head)  tl*cn  it  is 
properly  his  own  aftion  ;  if  as  agent  to  the  Company,  and 
by  their  command,  then  that  command  being  to  do  an  un- 
lawful aft,  was  void ;  but  they  held  a  mere  attorney 
would  not  be  a  profecutor  within  the  ftatute. 

Jthly,  That  all  five  proprietors  being  joint-owners, 
ftiould  have  joined  in  this  aftion ;  but  this  being  not 
pleaded  in  abatement,  as  it  fhould  have  been,  all  is  now 
well ;  for  though  it  appears  by  the  declaration  that  there 
were  four  others,  joint-tenants  of  thefe  goods  with  the 
plaintiff,  yet  it  does  not  appear  but  they  are  dead,  and 
then  SandS  alone  is  entitled  to  the  aftion ;  and  wherever 
joint-tenancy  is  pleaded  in  abatement,  the  life  of  the  other 
joint-tenant  not  named,  is  averred  in  the  plea,  otherwife  the 
plea  is  ilL  1  Saund  29.  And  note,  Whether  thefe  were 
joint-tenants  or  tenants  in  common,  either  way  the  aftion 
furvives.    Judgment  affirmed.    Vide  3  Lev.  35 1.  S.  G.  (*). 

(«)     Vide  Rep.  B.R.  Temp.  Hard.  27s. 


4%Jl 


/of 


Where  the  Ad- 
.ni^lcy  hasju- 
rffaicTion,  their 
fcntence  bind* 


3,      Broomfs   Cafe, 
[Trin.  9  Will  3,  B.R.] 

TjE  by  letters  of  mart,  t5V.  from  the  African  Company, 
*^  took  a  French  (hip  in  the  river  of  Befaxu>  near  Cam- 
ber e.     Broom  carries  the  (hip  to  Afrifay  and  the  Admiralty 

then; 


at>mtraitg> 

\hrrt  condemned  it  as  the  king's  prize :  After  this  Broom 
fold  the  fliip  at  land,  and  applied  the  money  to  his  own 
ufe  ;  and  came  into  England^  and  was  fued  in  the  Admi- 
ralty here  for  an  account.  After  fentence  againft  him  he 
appealed,  and  then  moved  for  a  prohibition,  but  it  was 
not  obtained  $  for  the  fuit  here  is  but  an  execution  of  the 
firft  fentence,  by  which  the  *  fliip  is  adjudged  the  king's 
prize}  now  die  Admiralty  having  a  jurifdi&ion,  that  fen- 
tence has  bound  the  property,  and  we  cannot  examine  the 
property,  but  muft  take  it  according  to  their  determina- 
tion, which  cannot  be  gainfaid  'till  it  be  repealed  upon  an 
appeal  [a).    Adjornatur* 


3» 


the  party,  and 
at  common  l*ay 
Court  muft  tain 
it  according  to 
their  determina- 
tion.   Comb* 
444.  S.  C. 
Carth.  398. 
5  Mod.  340* 
Cafes  B.R.  134- 

Carth*  31,    , 


{a)  The  cxclufive  jurifdi&ion  of  the 
Court  of  Admiralty  (and  on  appeal  die 
commiffionera,  &c.)  in  all  questions 
relating  to  prize,  is  fully  eftablifhed  in 
the  cafe  of  Le  Caux  v.  Edenf  Doug. 
594.  where  it  was  decided  that  a  per- 
Ion.  imprifoned  on  the  capture  of  a 
Yeffel  as  prize,  could  not,  upon  the 
veflel  being  reftored.  maintain  an  ac- 
tion of  falfe  imprifonment.  The 
whole  law  upon  the  fubjeft  is  in  that 
cafe  minutely  ftated  by  Bulkr  J. 

The  Admiralty  Court  has,  in  the 
principal  fuit,  authority  to  decide  all 
collateral  queftions,  and  to  award  re- 
paration to  any  party  injured  by  the 
capture. 

In  the  cafe  of  Undo  v.  Rodney,  re* 


ported  in  a  note  to  Le  Caux  v.  Eden, 
it  is  fettled,  that  the  jurifdi&ion  of  the 
Admiralty  Prize-court  extends  to  cap- 
tores  at  land.  The  jurifdi&ion  of  that 
Court  is  particularly  examined  by  Lord 
Mansfield* 

In  both  cafes  many  authorities  are 
adduced  which  fully  warrant  the  adju- 
dications. Broom's  cafe,  as  reported 
in  Cartbeiv,  is  referred  to  in  Le  Caux  - 
v.  Eden.  The  exclufive  authority  of 
the  Admiralty  Court  and  Commiffion- 
ers  of  Appeal  on  all  quefHons  refpeel* 
ing  the  rights  of  the  captors,  and  in  all 
orders  concerning  the  difpofition  of  the 
proceeds,  is  further  confirmed  in  the 
cafe  of  Lord  Camden  v.  Home,  4  T.  R. 
382.     Vide  a  T.  R.  649.     Str.  1078. 


4- 

[Trin.    12  Will 


Clay  verfus  Sudgrave. 


.  3.  B.  R.      1  Ld.  Raym.  576.   S.£.  by  the 
Name,  Clay  <uerfw  Snalgreve.] 


'T'HE  executor  of  the  mailer  of  a  (hip  libelled  in  the  Ad- 
*  mirahy  for  wages :  And  it  was  held  by  Holt  C.  J. 
1  ft,  That  prohibitions  were  not  of  right,  but  difcretionary. 
He  faid  Hale  and  JVjndham  were  of  that  opinion,  but  Ke- 
fynge  differed. 

2dly,  He  held,  it  was  by  mere  indulgence  that  mariners 
were  permitted  to  fue  in  the  Admiralty  for  their  wages ; 
and  this  indulgence  was,  becaufe  the  remedy  in  the  Ad- 
miralty was  the  eaGer  and  better :  Eafier,  becaufe  they 
muft  lever  here,  whereas  they  may  join  there ;  and  better, 
becaufe  the  (hip  itfclf  is  anfwerable.  But  it  is  againft  the 
ftatute  exprefsly,  though  now  communis  error  fac'U  jus. 
The  firft  inftance  of  it  is  in  Winch.  8.  yet  it  was  never 
allowed  the  mailer  fhould  fue  there,  nor  is  it  reafonable 

where 


Girth.  518.  by 
the  name  of 
Clay  ter.  Sod- 
grove.     Execu- 
tor of  miller 
fuel  for  wages  in 
the  Admiral 7, 
and  prohibition 
granted.     Pro- 
hibition not  of 
right  batdifcre> 
ttonary.     Suit  • 
in  Admiralty  for* 
wagea  allowed  to, 
mariners  by  mere 
indulgence,  but 
never  to  the 
matter,     x  Sid. 
65,  I7S.    Hob. 


33 

67.   6Mt>d.*6, 
a;8.    *Sa»c. 
426.  Cafes  B.R. 
405.  S.  C. 
Holt  595. 


atimftaltg* 

where  he  commences  the  voyage  as  matter  *  for  though 

the  mariners  contract  upon  the  credit  of  the  (hip,  the 
matter  does  contract  on  the  credit  of  the  owners* 
And  he  faid  the  judges  of  C.  B*  were  of  the  fame  opi- 
nion (0). 

(«)     Fide  2  Sir.  937.     Rajm*  3.    R.  acc.Dng.  101. 


Mateefa  fliip 
nay  fuc  for 
wagrs  in  the 

Admiralty. 
Holt  48.  S.  C. 


5.     Bayly  verfus  Grant. 

[Trirv.  12  Will.  3.  B.  R.-     I  Ld.  Raym.  632.  S.  C] 

npHE  mate  fued  the  matter  for  his  wages  in  the  Admi- 
*  ralty,  and  Mr.  Raymond  moved  for  a  prohibition,  be- 
caufe  the  matter  himfelf  could  not  fue  there,  and  the  mate 
was  not  in  nature  of  a  mariner,  but  was  to  fucceed  the 
matter,  if  he  died  in  the  voyage.  Denied  per  Holt  C.  J. 
For  the  matter  contrads  with  the  owners,  but  the  mate 
contra&s  with  the  matter  for  his  wages,  as  the  reft  of  the 
mariners  do  (a). 

[a)  A  mate,  becoming  mailer  dur-    being  mafter.  Str.  937.  Pide$tr.&$2. 
ing  the  voyage,  allowed  to  fue  in  the     1  Ld.  Raym.  397.     1  Com.  Dig.  3  td. 
Admiralty  quoad  the  time  he  was  mate,  -   390.  Admin.  E.  15. 
and  prohibited  quoad  the  time  of  his 


In  the  Admi- 
ralty principal 
defendant  died 
before  fentence, 
and  thry  pro- 
ceeded upon 
the  ftipulation 
againft  the  Aire- 
tie*,  and  prohi- 
bition prayed 
quaere* 

t34l 

Kaym.  7S. 


6.     Betts  verfus  Hancock. 

[Paf.  1 3  Will,  3.  B.R.] 

lN  the  Admiralty  the  principal  died  before  fentence:  Not- 
*  withttanding  this,  that  Court  proceeded  againft  the  bail 
upon  the  ftipulation  in  the  nature  of  a  recognizance,  by 
which  he  bound  himfelf  and  his  heirs.  Salkeld  prayed  a 
prohibition,  and  infitted,  the  Court  could  not  take  notice 
of  the  courfe  or  law  of  the  Admiralty  being  not  pleaded, 
becaufe  it  was  foreign  to  the  common  law ;  and  there  was 
a  particular  reafon  why  they  took  notice  of  the  fpiritual 
law,  viz.  That  both  the  fpiritual  and  temporal  laws  were 
originally  adminittered  in  the  fame  court,  a  reafon  which 
failed  in  this  cafe  :  Alfo  that  lands  were  entirely  under  the 
protection  of  the  common  law,  and  they  could  not  take 
ftipulations  in  the  realty.  Laftly,  That  if  the  defendant 
had  been  in  gaol,  and  had  died  within'the  walls  of  the  pri- 
fon*  the  fuit  mutt  have  abated  ;  and  there  was  no  reafon 
why  the  fuit  fhould  be  in  a  better  condition  by  the  de- 
fendant's being  in  cuftody  of  his  bail,  than  in  cafe  he  had 
been  in  attual  cuftody.  And  that  whereas  the  fecurity 
given  was  only  that  the  defendant  (hould  abide  their 
4  judgment 
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judgment,  the  Admiralty  now  have  extended  it  to  the  de- 
fendant's executor.  -On  the  other  fide  it  was  faid,  The 
bail  in  the  Admiralty  are  fued  as  principals,  and  this  is  the 
courfe  of  their  court,  becaufe  the  plaintiff  and  defendant, 
being  fcafaring  men,  are  more  than  others  fubje£fc  to  ca- 
sualties.   Adjourned  and  compounded. 

• 
j.     Juftin  vcrfus  Ballam.  vMed»R*«* 

[Mich,  l  Ann.  B.  R.  Suggeft.  Intr.eodem  Termino  Rot.  223. 
2  Ld.  Raym.  805.  S.  C] 


LIBEL,  for  that  the  (hip  being  in  great  diftrefs  upon  By  the  maritime 
the  fea,  and  wanting  a  cable,  the  mafter  contra&ed  }^a  ofthc00" 
with  the  defendant  for  a  cable,  which  he  delivered,  (5V.  mafter  implies 
And  for  that  he  libelled  in  the  Admiralty ;  the  plaintiff  »  hypotheca- 
fuggefted  the  contract  was  made  at  land,  viz.  at  Ratcltffe  commoniaw  n« 
upon  the  Thames,  where  the  fhip  then  lay.      Broderick  without  expreft 
urged  the  cafe  of  Cofler  and  Lewfly,  where  an  hypotheca-  n****™-  Cr* 
tion  at  Rotterdam  was  allowed  to  be  within  the  jurifdic-  4«'.a9f  Lev.1  " 
tion  of  the  Admiralty ;  and  faid,  that  though  the  cable  267.  1  Vent. 3*. 
was  fold  at  land,  yet  the  want  of  the  cable  was  occafioned  *  *!*•  *"• 
by  ftrefs  of  weather  at  fea  :  That  that  was  the  caufe  of  \  Mod'  ^" 
fuit,  and  that  all  matters,  incident  to  navigation,  belong 
to  the  Admiralty's  jurifdi&ion  by  the  laws  of  Oleron.     Per 
Cur.  By  the  maritime  law,  every  contract  of  the  mafter 
implies  an  hypothecation ;  but  by  the  common  law  it  is 
not  fo,  unlefs  it  be  fo  exprefsly  agreed :  In  the  cafe  of 
Cofler  there  was  an  exprefs  hypothecation,  and  that  was  in 
a  place  where  hypothecations  were  allowed  good  *  for  that 
reafon  we  allowed  the  jurifdi&ion  of  the  Admiralty  in  that 
cafe,  for  there  was  no  remedy  at  common  law :  But  in  this 
cafe  there  is  nothing  but  a  mere  common  contract  at  land ; 
fe"  ideojlat  prohibitio.    Note  alfo,  the  matter  may  hypothe-  M^tt  m**  hT- 
catc  either  (hip  or -goods,  for  the  mafter  is  entrufted  with  {£0^1^11  a 
both,  and  reprefents  the  traders  as  well  as  owners  of  the  fhip.   Mod, 
Clip  {a). 


Cafes  1 1,  12. 


(a)  The  decifion  in  this  cafe,  that  a  might  be  in  danger,  or  the  voyage  de- 

perfon  furnifhing  a  fhip  with  (lores,  feated,  the  mafter  might  pawn  to  re* 

&c.  within  the  realm,  has  not  a  lien  on  lieve  fuch  extremities :  bat  in  that  cafe 

the  fhip,  is  confirmed  by  Watkinfon  the  contract  and  pawning  were  not  fail 

v.  Bamardifton.    2  P.  Wins.  397.     In  to  be  for  fuch  caufe,  nor  was  the'  im- 

Briagenum's  cafe,  Hob.  11.  prohibition  fawning  laid  to  be  at  fea.    In  Bonxeen 

was  granted  againft  a  fuit  in  the  Ad.  v.  Jeffries ,  1  Lord  Raym.  152.  where 

miralty  againft  a  fhip  impawned  for  a  foreign  (hip  was  for  neceffarics  hy- 

the  repayment  of  money  borrowed  on  pothecated    in    England,    the    Court 

the  highyfo.     The  Court  held,  that  if  thought  that  it  was  no  objection  that 

a  (hip  at  fea  take  leake,  or  want  vie-  the  hypothecation  was  made  at  land, 

toal  or  other  neceffaries,  whereby  (he  So  in  Lifter  v.  Baxter,  Sir.  655.  a  (hip, 

which 
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which  put  into  Jbnfterdam  in  diftrefs,  ploys  any  perfira  to  do  work  on  tte 

was  held  well  hypothecated  for  money  fhip,  &c.  this  is  %  lien  on  the  (hip ;  and 

borrowed  there  to  repair  it.     In  Rax-  in  fuch  cafe  the  mailer,  by  the  xnari- 

tosvi  Sree,  i  Fez.  154.  a  bill  in  Chan-  time  law,  is  allowed  to  hypothecate  it* 

eery,  on  a  demand  for  work  done  in  InPFilkius  v.  Carmicbael9Dougm  ioi.it 

repairing  a  (hip*  was  difmifled,  (6  far  was  ruled,  that  a  captain,  who  had  paid 

at  it  fought  any  relief  again  ft  the  (hip,  money  fof  repairs,  &c.  done  to  a  fhip* 

or  the  money  arifing  by  fale  thereof,  by  his  direction  before  (he  fet  out  on 

In  Watkinfon  v.  Barnardijion,   before  her  voyage,  had  no  lien  on  the  (hip 

mentioned,  it  is  faid,  that  if  at  fea,  again  ft  the  affignees  of  the  owner,  who 

where  no  treaty  or  contract  can  be  had  become  a  bankrupt.     Fid.  John* 

made  with  the  owner,  the  mailer  em-  /on  v.  Sbifpin,  poft.  35. 


[  35  ]  &•     Tranfcr  *ucrfu$  Watfon. 

[Midi,  2  Ann.  B.  R,    2  Ld.  Ray  mi  931.  S.  C] 

Prohibition  can-  n&OCESS  was  awarded  by  the  Admiralty  at  the  fuit  of 
r^Sbe.         thc  maft?r  -againft  the  owners,  to  arreft  the  goods 

foie  libel  and  landed  at  Briftol,  in  raufa  falvagii ;  and  now  before   ap- 

•ppeaiance.  pearance,  Brodirich  moved  for  a  prohibition,  on  affidavits 

tythl'nYme of "  0*  ^c  matte*  on  the  procefs  before  libel,  whereby  it  ap- 

Trantor  vexfus  peared  the  goods  landed  were  arretted  in  caufa  falvagii. 

Watfon.  jje  c\te<\  Sand/s  cafe,  where,  on  procefs  to  ftay  a  fhip  in 

Mod.  Cafes  13.        .         .  r-i_v  *1     1    i_    e  '  r 

Ante  31.  the  river,  a  prohibition  was  granted  before  appearance. 

Et  per  Cur.  Though  the  goods  be  now  arretted  at  larld, 
.  Vet  the  falvage  which  was  thc  caufe  of  that  arreft,  might 
be  at  fea,  which  will  appear  by  the  libel ;  therefore  wc 
will  not  grant  a  prohibition  before  appearance  or  libel  to 
try  the  validity  of  their  procefs ;  the  rather  becaufe  thc 
party  may  have  another  remedy  by  adion  of  trefpafs  or  re- 
plevin ;  and  this  is  not  like  Sand/s  cafe,  for  that  procefs 
was  not  for  an  appearance  as  this  is  ;  but  in  the  nature  of 
an  execution  (a). 

{a)     A.  ace.  Skin.  $i— 3. 

9.     Johnfon  verfus  Shippiru 

[Trin.  2  Ann.  B.  R.     2  Ld.  Raym.  982.  S.  C] 

M«4.  Caf«  70.  a   Ship  put  into  Bojfon  in  New  England^  and  there  the 

Tohn'fon  vlrfu8°f  mafter  took  UP  ncceffaries,  and  gave  a  bill  of  fale  by 

Shcpney.    On  way  of  hypothecation ;  and  now  there  being  a  fuit  againft 

thehypotheca.  the  (hip  and  owners  to  compel  re-payment,  a  prohibition 

t^ttS^M  wa8  mov€d  for-  And  ***  Court  hcld>  **  thc  maftcr 
fuabie  in  the  Ad  -  could  not  by  his  contract  make  the  owners  perfonally  liable 
miraity ;  but  not  to  a  fuit,  and  therefore  as  to  them  granted  a  prohibition  ; 
fj<^To6a9  67.  but  as  t0  the  fuit  againft  the  fhip  denied  a  prohibition  :  (qt 
Hub.  x»,  115.  '  the  mafter  can  have  no  credit  abroad  but  upon  giving  fecu- 

rity 
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tity  by  hypothecation,  and  it  is  not  reasonable  we  mould  *  Vent*  ;8. 

hinder  the  Court  of  Admiralty  to  give  a  remedy,  where  J  ^Xll. 

we  can  give  none  ourfelves.     Vide  Hob.  ra.     I  Vent.  3a.  Mod.  Cafet'i  i* 
I  Lev.  267.     Hob.  115.     (a). 


(a)  The  perfon  who  repairs  a  (hip 
has  his  eledion  in  a  court  of  common 
hw,  either  to  fue  the  matter  who  em- 
ploys him j  or  the  owners ;  but  if  he 
undertakes  it  00  a  fpecial  prOmife  from 
either,  the  Other  is  difcharged  ;  Garn- 
ham  v.  Bennett t  2  Sir,  816.  In  Samp- 
fin  v.  Bragingtvn,  1  Fez.  443.  the 
owners  were  held  liable  in  Chancery  on 
an  hypothecation  for  expences,  &e. 
abroad.  The  owners  are  liable  for 
repairs  ordered  by  the  matter,  who  had 
a  leafe  for  his  own  benefit,  and  was 
under  covenant  to  repair ;  Rich  v.  Coe, 
Covcp.  636.  but  the  matter  is  not  liable 
for  any  thing  incurred  previous  to  his 


12, 25.    Rep. 
A.  (^30.    Holt  4S. 

becoming  fuch ;  Farmer  v.  Davit, 
I  Term  Rep.  108.  neither  is  a  perfon 
liable  as  owner  who  was  only  in  the  na- 
ture of  a  mortgagee  when  the  repairs* 
&c.  were  done,  and  afterwards  took 
pofleffion  ;  Jack/on  v.  Vcrntm*  H.  Bl. 
114.  The  Court  of  Admiralty  has 
jurifdicYion  refpecYing  an  hypotheca- 
tion made  beyond  fea>  though  under 
feal.  The  queftion  of  jurisdiction  de- 
pends upon  the  fubjeft  matter,  and  not 
the  form  of  an  inftrument ;  Menetin  v. 
Gibbons,  3  T.  R.  267.  Vid.  Brymet 
v  Atkins*  H.  BL  164.  Vid.  alfo  Set. 
695.  iz  Mod.  406* 


^bminiflrator. 
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1.     Hills  verfus  Mills* 
[Mich.  3W.&M.  B.R.] 

A  Prohibition  was  ptayed  and  granted  to  the  Ecclefiafti- 
cal  Court  of  Canterbury,  to  ilay  a  fuit  there,  to  re- 
Jxal  or  revoke  the  probate  of  a  will,  becaufe  the  executor 
was  become  bankrupt,  and  to  grant  adminiftration  to  ano- 
ther. And  though  one  Coate/s  cafe  was  cited,  where  an 
adminiftration  was  revoked  for  that  caufe,  yet  the  Court 
faid  that  differed ;  for  the  executor  is  conftituted  by  the 
leftator  himfclf,  and  by  him  intruded :  But  it  feemed  to 
be  agreed,  that  if  an  executor  become  rton  compos,  the  Spi- 
ritual Court  may  commit  adminiftration,  becaufe  that  is  a 
natural  difabiiity. 

165.  S.  C.     Skin.  299.    Cafei  B.  R.    9  Holt 


1  ShoW.  293; 
If  executor  be- 
comes bank- 
rupt, Spiritual 
Court  cannot 
ctmmitaiml- 
niftratioa ; 
otherwife  if  b« 
becomet  non 
coapot     Poft* 
299.     Br.    it. 
AdminHfr.  pu 
1  Lev.  158, 
186.    Ctrth. 


457.    ^ 

305.  tSU.  j7j. 


Vol.  L 
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2.     Fawtry  verfus  Fawtry. 
[Mich.  3W.&M.  B.R.] 

tsh.tf.  j^t.  rj  Died  inteftate,  leaving  a  wife  and  a  brother:  Thfc 

n:!hjtionotTi"%s  ordinary  had  granted  the  adminiftration    of  fomc 

goods  may  he  particular  debts  to  the  brother,  and  of  the  refidue  to  the 

*™tCt l0  k 'fe  wi^c'     £*  $cr  Ward)  the  Court  was  moved  for  a  manda- 

olofTJttoone,  mus  t0  grant  adminiftration  to  the  wife.      Sed  per  Cur. 

•id  p»n ro  tbe  Where  the  huiband  dies,  the  ordinary  is  at  election  either 

°  'n*iV  l  Ut  **?  t0  £r?nt  adminiftration  to  the  wife  or  next  a-kin  (a) ;  for 

wiics  gocd"  °  this  is  grounded  on  the  2  i  H.  S.c.  5.     Yet  in  that  cafe  flic 

muft  be  grantcJ  (hall  have  her  fliare  on  the  ftatute  of  diftributions.     But 

AJmlniftmiot  whcrc  the  wife  dics>  adminiftration  muft  be  granted  to  the 

cjnnoc  be  Sraat-  hufband  by  3 1  Ed.  3.  (b).     Alfo  the  Court  held,  the  ordi- 

ed.«rt>«o*enw  nary  may  grant  adminiftration  to  the  brother  quoad  part, 

tire  debr,  pa;t  to  and  f(>  ^  wjfe  f  the  ft  |n  whj  h  cafe  ncithcr  can 
one,  and  part  to  .   .         _  ,  ..  '  ,  -  . 

anoiiier.  i  Sid.  complain,  fince  the  ordinary  need  not  have  granted  any 
joo.    Br.  tit.     part  of  the  adminiftration  to  the  party  complaining.    But 

45d,T"ftirvc4nt.  if  t,ie  inteftate  lcave  a  bond  °f  xoo/.  the  ordinary  cannot 
414,524.  Moil  grant  adminiftration  for  50 /.  to  one  perfon,  and  50/.  to 
loy  deju'eMar.  another,  becaufe  this  is  an  entire  thing,  annua  nee  debt* 

III'     ^Suange  "»»>  Jude*  mh  fiParat  lPfum* 


8^1,  ni8. 


(a)  Vide  S  Verm  315.     Rdy.  93.     2  Jon.  162.     Sir.  552. 
\b)  ri.CrfcCJr.1c6.    Jote.  17c.  I :  Sid. 409.  A&.871.  $/«/. 
29  Car.  2.  *£•  10. 


[  37  ]  3.     Manning  verfus  Napp. 

[Trin.  4W.'&M.B;R.] 
Cafe  by  admmi-  __  Died  inteftate,  leaving  no  chM^n  or  kindred  :  The 

it  r  a  tor  under  the    n       t  .  »         i      t_        i   •      »ir»  i  i     •    •#» 

knS  1  letters  pa-  king  appointed  the  plaintiff  to  take  out  admimftra- 
teot  for  inati-  tion  j  the  defendant,  though  he  knew  there  was  no  kin- 
i^h^b^cl-  *****  entered  caveats,  and  put  the  plaintiff  to  great  charge, 
vtats,  per  quod  For  this  caufe  the  plaintiff  brought  an  action.  Upon  ac- 
he was  put  to  murrer  the  Court  doubted  whether  an  action  would  lie  y 
JSTrift^Tro^  becaufe,  though  there  was  a  damnum,  yet  it  was  abfque 
j*rty  is  in  the.  injuria;  for  the  property  of  the  goods  till  adminiftration 
ordinary  tin  ad-  was  jn  tnc  ordinary,  and  the  plaintiff  had  neither  jus  in  re 
A^niftmUm  >*c  ad  rem.  Otherwffc,  had  the  plaintiff  been  next  of  kin, 
to  perfon  dying  becaufe  he  had  a  right'  to  adminifter  by  the  ftatute ;  and 
iS!!f"d  WiAdUt  'k*  ^"g'8  appointment  by  letters  patent  was  but  a  kind  of 
*uku2raV»on«  be-  recommendation.  For  they  held,  That  in  cafe  of  an  in- 
.Wed  to  the  teftate  without  kindred,  the  ordinary  may  difpofe  in  pios 

h,^f™$n*ny'  ufuii  ^ut  *'1C  u^ual  courk  *s  *°r  *°me  one  to  procure 
?861V^I37.*,59,  l^ic  king's  letters  patent,  and  then  the  ordinary  admits  the 
*  j.  Duu5. 541.  patentee 
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patentee  to  adminiftration ;  but  the  Court  thought  this 
was  rather  of  refpeft  than  of  right,  and  they  denied  the 
opinion  in  9  Co.  Hetijloe's  cafe ;  and  held  that  adminiftra*  | 
tlons  originally  belonged  to  the  bifhops,  and  the  inftance 
of  fome  lords  of  manors  is  not  a  proof  of  the  contrary. 


4.     Hiliiard  verfus  Cox. 

[Pafch.  12  Will.  3.  B.R.     1  Ld.Raym.  562.  S.C.] 


IN  debt  by  an  adminiftrator  on  an  adminiftration  com-  Plea  of  r«fid«ice 
1  mitted  per  epifecpum  L.  &c.  defendant  pleaded  in  bar,  '«a  different 

.,  ,        .r     Arj    r  .  /•  ,r        •  1  diocele  from  that 

that  the  uiteftate  tempore  mortis  was  reiident  in  another  where  aimini-  . 

diocefe ;  and  it  was  held  good  upon  demurrer.     Et  per  Action  is  grant- 

Cur.   The  fimple  contract  debts  are  perfonal,  and  admi-  etU 

ni  ft  ration  mull  be  committed  of  them  where  the  party  dies. 

And  if  a  man  have  two  houfes  in  feveral  diocefes,  and 

lives  molt  at  one,  but  fome  times  goes  to  the  other,  and      •  J^>^**_-. 

being  there  for  a  day  or  two  dies,  adminiftration  of  his  *  ' 

perfonal  eftate  (hall  be  granted  by  the  biihop  of  this  dio-      &7<P    . 

cefe,  for  he  was  commorant  there,  and  not  there  as  a  tra-       ' 

veller  [a). 

(4)  Vide  the  Record,  pt.  747.  and  by  the  Court,  that  adminiftration  is 

the   report    in  Ld.  Raymond,     from  to  be  granted  in  the  diocefe  where  the 

which  it  appears  to  have  been  pleaded ,  debtor  was  commorant  at  the  deceafe 

not  that  the  inteftatt  tempore  mortis,  of    the]  debtee.     R.  Dy.  305.  a.   in 

but  that  the  defendant,  at  the  time  of  marg.    Off.c.  Ex.    c.  4.    §  2.      Vide 

the  in te Rate's  death,  redded  in  ano-  2  Vex.  35. 
ther  diocefe ;  and  to  have  been  held 


5.     Gidley  verfus  Williams*  '  J£7£°* 

[Hill.   !a  Will.  3.  B.  R.     1  Ld.  Raym.  634.  S.  C.     12  Mod. 
443.  S.C.] 

T\EST9  and  declares  on  a  bill  obligatory  as  adminiftra-  In  narr.  per. 
-*-^  tor,    not  faying  in  die  body  of  the  declaration  by  Adminiftrator. 
whom  adminiftration  was  committed,  and  concluding  with  ^gbJwhwnVd- 
a  profert  literal  adminiftratorias  prad.  Richardiy  who  was  miniftraxi  m  waa 
the  inteftate.     #  Defendant  pleaded  non  eft  faclum ;  and  w™™ttcd'  *f 
verdift  for  the  plaintiff.     And  now  exception  was  taken  ^no/dUac"- 
to  the  declaration.     Et  per  Cur.  turn,  and  a  vdfia. 

•[38] 

ill,  Want_of  (hewing  by  whom  adminiftration  was  1  Lutw  8,197. 

committed,  is  naught  upon  demurrer;  for  it  mijzht  be  by  is,d*  a*8, 

i-  ■    «.    ft  •      *    a.  1  .  t    •   •/»     ;•     •     Cro.  El.  6, 45T. 

a  peculiar,  and  then  it  mult  be  averred,  cm  admimjtrationis  AS^t  g3g,  g^. 

commijfto  de  jure  pertinuit ;  or,  loci  illius  ordinarium.     And  StiU8a.  6  MoJ. 

there  is  a  good  reafon  why  it  (hould  be  fct  forth  by  whom  I35^1^6,  6# 

adminiftration  was  committed}  for  the  defendant  may  ^Cro.  556." 

E  a  contelt  Sho.  355- 


3« 


Nelf  >n*i  Lntw. 
122.  Style  io6. 


x  Show.  355. 
1  Lev.  1)3,  78. 
I  Ld.  Ray.  408. 

4  Mod,  133. 
Lev.  3.  i« 


aominiarator. 

cortteft  the  right  of  the  perfon  granting,  and  may  plead  ad- 
miniftration was  granted  to  another,  or  that  there  were 
bona  notabilia  (a). 

2dly,  A  verdidl  does  not  help  this,  fcr  it  is  not  a  mat- 
ter nec*eflary  to  be  proved  upon  this  iflue,  the  title  of  the 
adminiftrator  being  not  then  in  queftion  (b). 

3dly,  They  held,  This  defc£t  was  qured  by  the  defend- 
ant's  plea  in  chief,  which  admits  the  plaintiff  to  be  a  good 
adminiftrator. 

4thly,  They  held,  that  though  the  verditt  did  not  cure 
it  at  common  law,  yet  it  was  now  remedied  by  the  x6  & 
17  Car.  2.  c.  8.     And  judgment  fro  quer.  (c). 

(a)  2  Cro   89. 

(*)  3  r.  R.  25. 

(c)  See  Avery  v.  HcoU,  Crw/er  825. 


6.     Blackborough  verfus  Davis. 


Cpaf.    13  Will.  3.  B.  R. 
j  i\  Wms.  41. 


1  Ld.  Ravm.  684.     Comyns  95. 
12  Mod.  615.   S.C.] 


Poft.  15  r.   Ad- 
mi  n't  Oration 
granted  to  the 
grandmother, 
and  mandamus 
prayed  to  the 
Sp. ritual  Court 
to  grant  it  to  the 
aunt,  and  denied. 
Holt  43. 

Admlnift  ration 
void,wheo  grant- 
ed by  a  wrong 
ordinary,  and 
voidable  when 
granted  to  a 
wrong  perfon. 
6  Co.  18.  b. 
Cro.  £1.  460. 
Mo.  396. 

EccteJiaft'tcal 
Court  may  grant 
aJminirtration  to 
which  they  will 
of  kindred  in 
equal  degree.     * 
Ley.  5s,  56. 


1  Vent.  314.  1 
Lev.  186,  187. 
Ante  36.  pi.  %. 


A  DMINISTR  ATION  being  granted  to  the  jprand- 
**  mother,  the  aunt  moved  for  a  mandamus  to  have  it 
granted  to  her,  urging  that  the  firft  adminiftration  was 
void,  (he  being  nearer  in  degree ;  and  that  there  needed 
no  repeal,  this  adminiftration  being  granted  to  a  wrong 
perfon,  in  which  cafe  the  very  grant  of  a  new  adminiftra- 
tion amounts  to  a  repeal.  1  And.  303.  Owen  50.  Crsi 
El.  460.      I  Sid.  371.     Holt  C.  J .  contra. 

I  ft,  It  is  not  void,'  as  where  adminiftration  is  granted 
in  a  wrong  diocefe,  but  only  voidable  ;  for  at  that  rate 
trover  would  lie  againft  the  firtt  adminiftrator,  and  there 
would  be  a  nullity  in  all  mean  afts.  If  adminiftration  be 
committed  to  a  creditor,  and  after  repealed  at  the  fuit  of 
the  next  a-kin,  he  (hall  retain  againft  the  rightful  admini- 
ftrator, and  his  difpofal  of  the  goods,  even  pending  the  ci- 
tation, till  fentence  of  repeal,  ftands  good. 

2dly,  If  in  equal  degree,  the  Spiritual  Court  have  elec- 
tion, and  the  grandmother  is  as  near  as  the  a,unt,  becaufe 
the  defcent  to  either  would  be  a  mediate  defcent,  the  me- 
diation of  which  is  the  father,  mediant  epatre.  It  is  enough 
at  law  to  fay,  f rater  &  tor/,  or  foror  &  bares.  But  the 
Court  thought  the  advantage  on  the  grandmother's  fide, 
in  tin's  refpeft,  that  flie  ftands  in  linen  recta. 

3dly,  This  is  a  matter  conteftablc  in  the  Spiritual  Court, 
whereto  (lie  ought  to  apply  herfelf,  and  it  does  not  appear 
lhe  has :  Ergo  the  mandamus  denied. 

After 


£nmfniflraton  39 


After  this  the  aunt  came  and  moved  for.  a  mandamus 
to  oblige  the  Ecclefiaftical  Court  to  caufe  a  diftribution, 
and  that  was  denied.     Vidt  title  Difiribution. 


7.     Freke  verftts  -Thomas. 

[Paf.  13  Will.  3.  B.R.  i  Ld.  Raym.  667.  S.  C.  Comyns  mo. 
S.  C] 

AN  adminiftrator,  durante  minore  atate  of  an  adminiftra-  Administration 
tor,  may  aft  and  fue  till  the  adminiftrator,  in  whofe  *u£*  ^j* 
right  he  a&s,  be  of  the  age  of  twenty-one  years  5  for  ad-  n».»rd«or  wu* 
miniftrators are  by  the  ftatute,  and  one  is  not  a  legal  per-  4t th* a^"'^» 
fon  in  the  eye  of  the  law,  capable  to  aft  for  another  as  ^ale7au  °ea -c 
truftee,  till  twenty-one.     So  that  durante  minore  atate  of  of  7.  Cro  Car. 
an  adminiftrator  (hall  be  underftood  during  legal  minority,  5t6-  r  c<>-  *9- 
1.  e.  twenty-one,  before  which  age  he  is  not  by  judgment  *"Lev.  ^  ™*' 
of  law  fit  for  the  truft  5  otherwise  where  it  is  the  act  ami  Roi  AbV.  9jo. 
judgment  of  die  party,  as  where  one  is  made  executor  j   ll^  *?•    5 
for  by  the  foiritual  law  he  may  be  an  executor  at  ftven^  comb.^™. 
teen,  and  therefore  an  adminiftration  durante  minore  atate 
of  an  executor  ceafes  at  that  time  :  Adjudged  in  debt  upon 
a  bond. 

New  slfo  a  neceflity  for  this ;  for  the  Spiritual  Court 
will  not  grant  adminiftration  to  any  one  under  twenty- 
one  ;  and  this  is  by  conftruftion  on  the  ftatute  of  distribu- 
tions, becaufc  they  are  to  give  bond,  &c .  (a). 

(a)  R.   accord.    I   Ld.  Raym.  338.     Jones   v.    Lord  Strafford,    i  Bac.  Ab. 
Cartb.  446.     Com.  Rep.    159,     Vide     382.  Executors  fi. 

8.     Burfton  verfus  Ridley. 

[Mich.  1  Ann.  B.  R.] 

Entered  into  a  recognizance  of  100  1.    before  Glin  where  there  are 
C.  J.  of  the  Upper  Bench  in  1658,  to  A,    On  a  cer-  ^n*  noiabiii*  in 
tificate  of  this  into  Chancery,  there  iilued  a  writ  of  extent,  Ir/L'!''"  Lt,ej| 

c       \\-       r  j   i_  1  .      *    in  the  !*m-  pro- 

reciting  a  recognizance  tor  the  lame  drbt,  taken  betorc  vince,  i»»e.ogj. 
Glin  C.  J.  of  the  Common  Pleas,  requiring  the  fhsritF  to   tivc  0,um  muft 
extend  the  lands  of  the  conufor.      Accordingly  certain  f^^rVherJ 
lands  were  extended,  and  upon  a  liberate  delivered  to  J.  S^  in  one  df  ere  of 
who  died  pofTciTcd  of  goods  valoris  5  /.  in  the  diorete  of  nne  Pr,<  ntC» 
Londs;:,ZT\d  alfo  in  Durham ,  leflor  ot  the  plaintiff  in  ejett-  ^^leT™!! 
mtnt  took  adminiftration  \n  J)urbam  and  alfo  in  London ,  ther  y  iVmce, 
and  in  that  right  took  out  a  new  extent,  and  brought  an  "c1f|rb^^muft 
ejectment.     And  the  Court  held,  that  unhU  the  hrit  tx-  niftrLtl!  Tw. 
tent  was  void,  the  fecond  could  not  be  good,  lor  the  party  15.  3  Mod.  324. 

E  3  could 


H 


39 1  aDmimftcator. 

Kaid.  216.    x  could  not  have  two  extents,  nor  two  fatisfa£tions.    But  it 

Abr".  908,'  £  wa*  objected  to  the  plaintifF's  title,  that  he  (hould  have  had 

*  Leon.  155.  a  prerogative  adminiftration.     Sed  Cur,  contra.     For  ncU 

Cro.  El.  2S3,  theraxchbifliop  has  to  do  in  the  others  province.     If  a 

Buff.  V,  V,  £  nfanleayes  bona  notabilia  in  feveral  dioceies  ot  the  fame 

nH.7,12.  provinces  there  muITbe  a  prerogative  adminiltration.     If 

9  Ed.  4.  33»        one  leaves  bona  notabilia  in  two  diocefes  of  Canterbury  and' 
2  Lev.  86.    Vi.       ■      .■■   — f>     \       r e  *- — ,  ■     , —  n    1' 

str.  74.  twodioceles  in  the  province  of  lark*  there  mult  be  two 

[-1        prerogative  adminiftrations  ;    but  if  it  be  as  here,  it^js 
t"     J        otherwilc*  and  this  adminiftration  in  the  one  diocefe  arid. 
"The"  other  was  held  good, 

9.    Adams  verfus  Ter-tenants  of  Savage. 

[Paf.  3  Ann.  B.  R.     2  Ld.  Raym.  854.  S.  C.  quod  vide.] 


Mod. 


J. Cafes  1 34,  CC IRE  facias  on  a  judgment  in  B.  R.  as  adminiftra- 

199,  aaC.    Ad-  O     tor  Qf  jt  gm  all{j  by  njs  profert  {hews  an  adminiftra- 

DwSm rilteto  tIon  granted  by  the  archdeacon  of  DorfeU     The  heir  and 

a  jtngment  in  ter-tenants  pleaded  Hens  per  difcent9  fcfr.  and  the  plea  being 

any  ;j  the  Court*  adjudged  naught,  the  fcjre  facias  was  abated  by  judgment 

Port.  6o 1 1!\.99.  ouod  nihil  capiat  per  breve;  which  in  this  cafe  the  Court 

Far  15.    Mod.  (aid  was  a  bar  to  the  a£tion  of  the  writ,  but  not  to  the  ae- 

s*c$  s&ik  6*5"  t^on  '  and  ^1C  rea^on  °^  t^e*r  judgment  was,  becaufe  the 

679.    3  Silk.1'  plaintiff  having  made  this   adminiftration  his   title,  the 

321.  K<ki79.  Court  could  not  intend  any  other,  and  the  pleading  over 

Liii.  Ent.  -,9s.  couj(j  not  acimit  tkht  t0  1jC  a  titie  whkh  to  the  Court  ap- 

S.  C.    Ante  15.  .         .  .  .  .  S 

Vide  Skin.  237  peared  to  be  no  title. 


I  o.  Denham  verfus  Stephenfon. 

[Trin.  3  Ann.  B.  R.  &  4  Ann.  in  Cam.  Scacc] 

TTflLLlELMUS  Denham  gen.  adminiftrator^  feV. 

*y  cui  adminifratio  bonorum  &  catallorum  jur.  is*  crcdi- 
gtantcd  by  the  torum  qua  fuer unt  A,  B.  tempore  mortis  fua  per  Thomam 
ollj.c"1  a^v  *?"  Crofland  artium  magijhum  commtffarium  Jive  officialem  pecu- 
medo'c  mm  ffa  ItaHs  &  fpecialis  juHfdiclionis  de>  tsfc.  legitime  fulcit.  debito 
fuit,  fufficirjt      modo  cowmijfa  fuit ;  and  concludes  with  profert  hie  in  Cur. 

^Uh\T'tg  iiteras>  ^c-  and  fo  declared  in  dcbt  againft  thc  defendant 
rifdiafonV".  as  heir  at  law,  upon  the  bond  of  his  anceftor ;  defendant 
adminiftrations.  demurred  generally  :  Mr.  Raymond  argued,  That  the  Court 
1  Mod.  214.  couid  not  take  notice  that  every  peculiar  had  a  rieht  to 
Uv.  78.  3  Ltv.  grant  adminiftration,  and'that  it  being  a  jurifdjCtion  againft 
311. 2  Mod.  65.  common  right,  it  ought  to  be  averred  according  to  the  pre- 
*%*C p.  ic?.  S.  Ct ^cnts>  cul  de  Jurc  commijjlo  adtniniflrationis  in  hoc  parte 
C.  6  Mod.  141.  pcrtinet.  And  the  debito  modo  commijfa  affirms  the  regula- 
te;: 45.  Co-  rity  of  the  manner  of  proceeding,  not  the  fufheiency  of  thc 
,nyn*17'  power 


Poft.  30T,  ^5. 
Declaration  upon 
adminiftration 
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power  and  jurifdi&ion.    Of  this  opinion  was  the.  whole 
Court ;  and  Salkeld,  who  was  ready  to  argue  it  for  the 
plaintiff,  was  flopped  by  the  Chief  Juftice,  &  quievit.    Af- 
terwards, when  the  Court  came  to  give  judgment,  Holt 
~C.  J.  Gould  &  Powys,  mutatd  opinione,  held  the  declaration 
to  be  good,  and  that  the  debito  modo  was  a  fufficient  aver- 
ment; and  the  Chief  Juftice  faid,  there  was  no  peculiar  Every  ped'ar 
but  had  the  power  of  granting  adminiftration,  and  that  this  h* J£*e^j  • 
was  a  needlefs  cxaftnefs,  not  fo  much  regarded  latterly  as  ^ration!.*  mmi" 
it  had  been  in  former  times,  when  it  was  thought  not  3  Lev.  103.  % 
<nourfi  even  to  fliew  an  adminiftration  committed  by  a  Cr?'  ,?2*  v,dc 

■  .«    b         -  t  <l  I*      i  ••#.        I  Saund.  402. 

bithop,  without  averring  there  were  nulla  bona  noiahlta.  style  2S2. 
Judgment  pro  qtter.    Powel  abiding  by  his  former  opinion.   Ordinary,  quid. 
Upon  this  judgment  a  writ  of  error  was  brought  in  cam.  -         - 

Scaccar.     And  Mr.  Lutwyche  for  the  plaintiff  infifted  upon  L  41  J 

the  reafons  of  Raymond,  and  cited  all  the  cafes.     Salkeld 
argued,  that  every  ordinary  hath  power  to  grant  admini- 
ftration, et  quod  qmcunque  habet  or  dinar  tarn  jurifdidionem  eft 
lociiUius  ordinar'uis.     Lyndrwode  /.  1.  t.  3.     And  the  3 1  /f. 
3.  r.  11.  ordains,  That  where  any  perfon  dies  inteftate,  die 
ordinary  (hall  commit  adminiftration:  That  there  is  no 
peculiar  but  what  hath  an  ordinary ;  for  it  is  a  peculiar 
for  that  very  reafon,  that  it  is  exempt  from  the  common 
ordinary,  and  under  a  peculiar  or  fpecial  ordinary  of  its 
own.     ?dly,  He  infifted,  that  peculiars  muft  be  royal,  Peculiar,  quid, 
archiepifcopal,  rpifcopal,  or  archidiaconal ;  and  that  in 
every  one  of  thefe,  the  owner  has  a  poweT,  even  of  com- 
mqn  right,  to  grant  adminiftration.   Vide  All.  53.  declares  K'nd*°fl*«¥- 
of  an  adminiftration,  granted  per  Car.  Regent,  held  good ;  :  *r*" 
for  the  king  is  fupreme  ordinary :  Like  cafe  1  Bui.  4.  from 
the  nature  of  the  thing,  therefore  it  is  the  fame  }n  effeft  to 
fay,  adminiftration  was  granted  by  the  official  of  $  pecu- 
liar, as  to  fay  it  was  granted  by  the  official  of  a  diocefe.   ™0*'  c*j"  5°*- 
And  as  to  its  being  againft  common  right,  the  ordinary  of  show.1 3^.    4 
a  peculiar  does  no  more  prefcribe  for  his  ordinary  power,  M<***  13 z» 
or  for  his  peculiar,  than  the  bifhop  of  a  diocefe.     Where 
the  lord  of  a  manor  hath  this  jurifdi&ion,  he  that  has  an 
adminiftration  there  declares  of  it  as  committed  per  A.  B* 
dominum  manerii  cui  adminiftrationis  ccmtnijjio  de  jure  perti- 
net  per  confuetudinem  infra  maner.  prad.  a  tempore  cujus  con- 
trarii  memoria  hominum  non  exjftit  ufitat.  faf  approbat.  debito  Thorn.  Entr. 
modo  commiffa  fttit.     And  as  to  the  books  and  cafes,  they  34*- 
are  eafily  reconciled  by  this  difference,  viz. 

Wherever  the  power  of  him  that  grants  adminiftration  w^««oo€  ^ 
is  by  commifiion,  the  plaintiff  in  his  declaration  muft  aver  ?*""  4d?inJt 

•      fi  «       •  •  .    .      .r,.~.     .  .  Jtracion  virtue* 

he  had  authority,  vtz.  cut  jurjfdiclio  tn  ea  parte  pert  wet,  or  officii,  plaintiff 
legit ima  author itat  e  fulcitus.     Thus  3   Cro.  431.  per  A.  V*  nctd  not  aw  Us 
theologi*  profefforem,  naught;  3  Cro.  >}9i.perA.B.  decan.  3&i£? 
de  L.  naught ;  Hetlcy  6$.  per  A.  B.  chancellor  of  defter,  comrttfmo*. 
naught  j  becaufe  thefe  were  by  fpecial  commiffion  under  *  $]t- 22*" 

E  4  the 
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a  Saund.  14.8. 
J  RoU.  Abr. 
9x9.     Cro.  El. 
6.431.    Mod. 
Cafe*  242. 
5  Mod.  415. 


atrniintftrator. 

the  ordinary  »  but  where  the  power  of  him  that  grants  ad«* 
miniftration  is  not  by  commiflion,  but  by  office  or  privi* 
lege,  it  need  not  be  averred,  becaufe  the  office  imports 
the  power  as  incident,  and  the  law  takes  notice  of  the  of-, 
fice.  Vide  ^9  H.  6.  pi.  p.  Declares  of  adminiftration  per 
Abbatem  Wejlm.  loci  ill.  ordinar.  good,  for  ordinary  implies 
as  much.  1 1  H.  4.  64.  pi.  16.  declares  of  letters  of  admi- 
niftration  from  the  commiflary  of  the  bifhop,  good ;  for 
the  law  knows  every  commiflary  muft  have  that  power.  So 
3  Cro.  102.  Lacy  verfus  Smith ;  per  A.  B.  ojjicialem  of  the 
bifhop,  good.  So  1  Lev.  193. /*r  fuch  an  archdeacon}  U 
good.     Judgment  was  affirmed  per  tot.  Cur.  (a)* 

{a)  VL  Bac.  Ab.  44.2 .  Executors  O. 


[4*  V 

Vide  Record, 
page  751. 


11.     Slaughter  verfus  May. 

[Mich.  3  Ann.  B.  R.      2  Ld.  Raym.  1071.    by  the  name 
Slater  verfus  May.] 


6  Mod.  304,  TJ  Being  adminiftrator  durante  abfentia  J.  S.  executor^ 
Adminiftration     IJ  •     brought  an  a&icn  of  dtbt  on  a  bond,  but  did  not 

S'L'lSSle  avei  wh*rc  J'  S-  was  abfent>  or  that  hc  was  abfent-  Cur< 
abfence  of  J.  S.  It  is  but  reasonable  the  ordinary  have  power  to  grant  ad- 
but  »n  na>r.  it  niiniftration  during  abfence,  as  well  as  during  minority,  or 
that  T.  sTli'ib-  pendente  lite  ;  and  fuch  adminiftrator  is  accountable  to  the 
fcnt.  1  Roll,  executor  :  We  will  intend  it  is  abfence  beyond  feas,  but 
Abr  838,  908,    tkc  p]aintifF  ought  to  aver  he  was  abfent.     Judgment  pro. 

1.  xo.  610.  Cro.     ,  r  ^       r>  ~     iL\  *       o  ^ 

El.  60a.   N.      def.  per  Cur.  (b). 

Lutw.  102.  Sec. 

Coldf.  136.     a  Biownl.  83.     Hob.  250.     3  D.  351.  p.  4.     S.  C.     3  Salic.  23.    aBacoa's 

Abr.  415.  Executors  E. 

(J?)  R.  ace.  Lut.  342. 


Clerk  verfus  Withers. 

[Mich.  3  Ann.     B.  R.     Vide  title  Execution, 
1072.  S^C.] 


2  Ld.  Raym, 


Upon  a  writ  of 
Inquiry  after  in- 
terlocutory judg* 
jnent  levtved  by 
fcirc  facias  fur 
ftatuic  8  ft  9 
Vf.  j.c.  10.  the 
final  judgment 


D 


12.     Wefton  verfus  James* 

[Pafch.  9  Ann.  B.  R.] 

EBT  upon  a  bond  againft  an  adminiftrator;  dc 
fendant  pleaded  aflets  in  his  hands  to  the  value  of 
aoo/.  only,  and  that  A.  obtained  a  judgment  againft  the 
inteftate  in  eifumpftt  by  nil  did t,  and  that  the  inteftate  died, 
and  that  after  a  fcire  facias  was  awarded  againit  the  de- 
fendant for  damages  on  the  faid  judgment,  upon  which  he, 

having 


anmfnlftrator.  4* 

having  no  caufe,  a  writ  of  inquiry  iflued,  and  damages  f?u^,be.a?J'nft 
thereupon  found  to  the  value  of  300  /.  and  judgment  given  ^  an^'t  ^ 
thereupon  for  the  plaintiff  quod  recuperet  dampna  prad.  interlace. 
againft  the  faid  inteftate,  and  avers  that  he  had  no  affets  ****•  ,4*ji^ 
ultra.    To  this  plea  it  was  demurred.      It  was  admitted  a*g#  juym.  i€9 
that  this  plea  at  common  law  had  been  naught,  for  by  the  55.  1  Sid.  131. 
death  of  the  defendant  the  aftion  had  abated,  and  judg-  ™&'  3X5- 
ment  could  not  be  given  againft  him  after  his  death  *9  but 
the  queftion  was  on  the  8  to*  9  W.  3.  c.  10.  which  after 
interlocutory  judgment  gives  a  fcire  facias  againft  the  ad- 
miniftrator  in  cafe  of  the  defendant's  death,  which  was 
compared  to  the  cafe  of  a  judgment  on  the  17  Car.  2.  c.  8. 
where  the  defendant  dies  after  verdict.    But  to  this  it  was 
anfwered,  That  the  faid  ftatute  makes  the  judgment  good 
againft  the  defendant  himfelf  only,  and  makes  not  a  judg- 
ment againft  his  executor  or  adminiftrator ;  but  by  this 
act  it  is  to  be  a  judgment  againft  the  executors  or  admini- 
ftrators  of  the  party,  for  they  are  exprefsly  taken  notice  of 
for  that  end,  and  the fcire  facias  is  to  be  againft  them  $  and 
all  this  appears  on  the  fame  record,  and  therefore  this  can 
never  be  made  a  judgment  againft  the  inteftate  himfelf, 
>ior  fa  pleaded  ;  to  which  the  Court  inclined. 


SUtootofon.  U3] 


I.     Bifhop  of  Salifbury  verftts  Philips.       vide  Record, 

{Mich.  1 1  Will.  3.  B,  R.    Rot.  377.- In  Error.    1  Ld.  Raym-  W  7M# 
535;  S.C.y  " 

TfR  R  0  R  of  a  judgment  in   C.  B.  in  quart  impediu  "J 
*^  Plaintiff  counts  that  A.  and  B.  were  feifed  in  fee  as  <gS! 
joint-tenants  of  the  advowfon,  ut  de  groffb,  and  by  inden-  lutw.^TbB*  to* 
ture  agreed  from  thenceforth  to  be  feifed  thereof  as  te-  }n°\  Qfi** 
nants  in  common,  and  not  as  joint-tenants,  and  they  and  iuEf^n^ 
their  refpedive  heirs  ftiould  prefent  feverally  and  by  turns,  agreement  by  in. 
and  ihews  feveral  prefentations  alternately  \  and  that  A*  i1?^  between 
died,  and  his  moiety  defcended  to  C.  and  makes  his  title  p^fcn^tiaJ! 
by  grant  of  the  next  prefentation  from  C.  to  D.  his  execu-  »  Mod.  97. 
tors,  adminiftrators,  and  affigns ;  in  whofe  life  the  church  Hg,t  5*» 
became  void,  and  that  D.  made  his  will  and  died,  and  it 

8  belongs 


43  a&WtoCwu 

belongs  to  the  plaintiff  as  executor  to  prefent:  Bifhop 

claims  title  by  lapfej  plaintiff  replies,  the  teftator  pre- 

fented  Symes  within  fix  months,  and  the  bifhop  refufed 

him ;  defendant  rejoined,  he  gave  him  three  days  time  to 

prepare  for  examination,  and  he  never  came  again ;  abfque^ 

hoc,  that  the  bifhop  refufed  Symes  at  the  prefentation  of  the 

Co.  Lit.  164.  B.  teftator.     Upon  this  ifltte  was  taken  a  verditt  pro  quer* 

and  alfo  judgment  in  C.  B.  and  now  error  in  this  Court* 

Carthew  obje&ed,  that  the  plaintiff  had  made  no  title ; 

for  the  agreement  to  prefent  by  turns  did  not  fever  the 

right;  the  indenture  did  not  work  a%  partition,  but  an 

agreement,  which  is  now  broken,  for  which  the  plaintiff 

may   take   his  proper  remedy.     This  caufe  was  feveral 

Composition        times  moved,  and  Holt  C.  J.  held  it  to  be  a  good  partition 

nay  be  three       the  f;rft  tjme  mlt  was  fpoken  to,  faying,  That  where  the 

record,  either  be-  thing  and  the  profits  are  the  fame,  a  partition  of  the  pro- 

tween  privie*  in    fits  is  a  partition  of  the  thing  ;  and  though  perhaps  the 

hiood  or  ftrm-     agreement  cannot  make  two  advowfons  out  of  one,  yet  it 

*f  a'Jroagful" *  nas  created  feveral  and  diftin&  rights  to  prefent  alternate-* 

prefentment  the    ly.     Afterwards,  when  judgment  was  affirmed,  the  Chief 

patron  is  not  put  juftice  fty    That  a  compofition  might  be  either  by  re- 

to  a  quare  impe*    ■»       t  1,1  tr         1        ^        -r     •  t  ..'. 

dit,  but  may  fue  cord,  or  by  deed,  or  by  parol :  that  if  either  privies  m 
a  fcire  facias.      blood,  as  co-partners,  or  ftrangers  in  blood,  as  tenants  in 
common  or  joint-tenants,  agree  by  record  to  prefent  by 
turns,  and  one  prefent,  the  other  is  not  by  ufurpation  put 
r        _  to  a  quare  imptdit ;  and  that,  whether  the  prefentation  be 

I  44  I  by  one  privy  to  the  agreement,  or  by  a  ftranger.      Vide 

ekhVrtetwew       W^  2'  5'    2    ^ifi'  362*      2dlJ>  That  if  cithcr   PrivieS  in 

privies  ox  (inn-    blood,  as  parceners,  or  ftrangers,  as  tenants  in  common 
gen,  which,  if    or  joint-tenants,  agree  by  deed  to  prefent  by  turns,  the 

aiTfides^H^y  comPofirion  is  800° »  and  l{  lt  ^  once  executed  on  all 

dccbreln  quare  fides,  he  that  brings  a  quare  impedit  need  not  mention  the 

impedit,  without  compofition,  which  fliews  the  very  right  and  inheritance 

wmpl°Gtiori.thC  t0  be  fevercd>  and  that  a  fcparate  intereft  is  veiled  in  each 

3dly9  By  parol,  of  them  to  prefent  alternately,  and  that  the  plaintiff  need- 

between  privies  cd  not  have  declared  of  the  compofition  or  indenture  in 

ST  S^t  this  cafe-  Vidt  DJ-  *9-  3<"y,  By  P«ol,  for  fo  a  com- 
pofition  fnay  be  between  parceners ;  but  between  ftran* 
gers  in  blood  compofition  cannot  be  without  deed.  Fide 
F.  N.  B.  60,  62.  d.f.  11.  H.  4.  3.  J.  Judgment  affirm- 
ed. 
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Anonymous. 

[Mich.  3  Ann.  B.  R.] 

IT  has  been  adjudged  (a),  that  if  one  be  born  the  firft  of  Poft.  6*5, 4.13, 
*    February  at  eleven  at  night,  and  the  laft  of  January  **£   *  JJjj^ 
in  the  twepty-firft  year  of  his  age,  at  one  of  the  clock  in  a6o* 
the  morning,  he  makes  his  will,  of  lands,  and  dies,  it  is 
a  good  willr  for  he  was  then  of  age.     Per' If  oft  C.  J. 

(a)  In  Herbert  v.  Tarbolt  Keb.  589.  Fitzhugb  v.  Denniugton,  2  Ld.  Raym. 
Si  J.  162.  Raym.  84.  The  cafe  in  1094.  It  is  alfo  cited,  1  Ld.  Raym. 
which  it  was  mentioned,  M.  3  Ann,  is    480.  3  W'tlf.  274. 


aiMjoufe*.  [45] 


Stephens  verfus  Watfon. 

[Mich.  13  Will.  3.    B.R.] 


nERJfaU  x  Jac.  1.  chap.  9.    Ale-houfe-kcepers  are  to  Ak-h<mfe-ktep» 
■*      forfeit  10/.  to  the  poor,  if.  they  permit  any  inhabit-  e,?^l°]J.*nd  ^ 
ant  of  the  place  to  fit  tippling  above  an  hour.  Vide  4  Jac.  1.  nifluble."  Slk. 
c.  5.  21  Jac.  1.  r.  7.  3  Car.  1.  r.  3.  aeainft  drinking.         «6.  S.  C.   An- 

Before  the  5  W  6  E.  6.  it  was  lawful  for  any  one  to  **■»** 
keep  an  ale-houfe  without  licence,  for  it  was  a  means  of 
livelihood,  which  any  one  was  free  to  follow.     But  if  it 
was  diforderly  kept,  it  was  indidable  as  a  nufance.     By 
5  faf  6  E.  6.  c.  25.  two  ju  ft  ices,  one  of  the  quorum,  may  Poft.  47*. 
fupprefs  ale-houfes. 

2dly,  None  are  to  keep  ale-houfes  unlefs  licenfed  by 
feffions,  or  by  two  juftices,  upon  a  recognizance  not  to 
a}Iow  gaming,  and  to  keep  good  rule  and  order. 


45  aie^otifw^ 

jdly,  Any  one,  that  not  being  thus  qualified  keeps  an 
akrhoufe,  may  be  committed  three  days  and  held  to  a  re* 
cognizance,  with  two  fureties,  to  be  certified  to  feflions. 

Note.  This  ftatutc  extends  not  to  inns,  for  they  are  for 
Show.  1*9.  lodging  of  travellers  \  but  if  an  inn  degenerate  to  an  ale- 
houfe,  by  fufFcring  diforderly  tippling,  &c.  it  fliall  be 
deemed  as  fuch. 

If  a  man  keep  an  ale-houfe  without  licence,  he  may  be 
committed  for  three  days  by  the  ad,  but  he  is  not  indi&- 
able,  becaufe  the  ftatutc  which  make6  it  an  offence,  has 
made  it  puniftiable  in  another  manner  («.) 

Nota  "  There  19  a  difference  between  fuppreffing  an 
"  unlic&ifed  ale-ho^fe  and  one  that  is  licenfed. 


(a)  This  fubject  is  elucidated  by  the 
following  cafes :  Rex  v.  Wright*  \  Bur. 
543.  An  indictment  againit  a  clergy- 
man for  farming  land  contrary  to  2 1 
ffen.S.eb.  13.  which  en acts,  "  That 
no  fpiritual  perfon  (hall  take  to  farm, 
&c.  under  pain  to  forfeit  io/.  per 
month,"  was  quafhed.  Lord  Manf- 
Jteld  laid,  he  always  took  it,  that  where 
new-created  offences  are  only  prohi- 
bited by  the  general  prohibitory  claufe 
of  an  aft  of  parliament,  an  indictment 
will  lie ;  but  where  there  is  a  prohibit- 
ory particular  claufe,  fpecifying  only 
particular  remedies,  there  fuch  parti- 
cular remedy  mull  be  purfued.  Deu- 
nifin].  fa  id,  Where  an  offence  is  not 
fo  at  common  law,  but  made  an  offence 
by  act  of  parliament,  yet  an  indict- 
ment will  lie  where  there  is  a  fubftan- 
tive  prohibitory  claufe  in  fuch  act  of 
parliament,  (though  there  be  after- 
wards a  particular  provifionand  a  par- 
ticular remedy  given,)  but  it  is  other- 
wife  where  the  aft  is  not  prohibitory, 
but  only  inflicts  the  forfeiture  and  fpe- 
cifie*  the  remedies-:  and  Wilmat  J. 
concurred  in  that  opinion. 

Rex  v.  Robin/or*,  a  Bur.  799.  An 
indictment  againit  the  defendant  for 
not  performing  an  order  of  two  jus- 
tices for  the  maintenance  ci  his  grand- 
children, was,  on  motion  in  aire  ft  of 
judgment,  held  good,  for  the  non- 
performance of  a  legal  order  is  an  of- 
fence at  common  law :  and  it  was  faid 
fer  Curiam,  where  the  offence  was  an- 
tecedently punifhable  by  a  common 
law  proceeding,  and  a  ftatutc   pre* 


fcribes  a  particular  remedy  by  a  fum* 
mary  proceeding,  the  prole cu tor  is  at 
liberty  to  proceed  either  v.  ay.  But, 
not  with  (landing  there  are  two  reme- 
dies given,  yet  it  would  be  extreme- 
ly oppreflive  to  take  the  remedy  by  in- 
dictment, if  there  are  no  circum fiance 9 
which  obftruct  the  proceeding  in  the 
fhorter  way  of  fummary  remedy.  Jn, 
Rex  v.  Boyall,  2  Bur.  832.  the  Court 
refufed  to  quaih  an  indictment  for  not 
working  on  the  highway  parfuant  to 
order,  and  recognized  the  doctrine  in 
the  preceding  cafe.  Rex  v.  Balme, 
Conjop.  648.  Indictment  again  ft  furvey- 
ors  of  a  highway  for  not  widening  a 
highway  according  to  an  order  of  juf- 
tices,  held  good,  though  there  is  a 
particular  punifhment  for  offences  a- 
gainit  the  highway  alt.  Tlyjfat.  26. 
5.  a.  c.  6./.  1 .  the  king  is  impowered  to 
iflue  orders  rtrfpecting  quarantine ;  and 
it  is  provided,  that  all  (hips,  cjfr.  fhaJl 
be  fubject  to  fuch  orders.  By/  J. 
particular  penalties  arc  enacted  for  dil- 
obeying  them.  The  perfon  difobey- 
ing  is  punifhable  by  indictment  or  in- 
formation, &.*  v.  Harris,  4  3".  R.  202. 
It  (hould  be  obferved,  that  if  a  ftatutc 
creates  an  offence  without  a  fummary 
remedy,  which  is  therefore  indictable, 
and  a  fummary  remedy  is  given  by  a 
fubfequent  ftatute,  it  remains  indict- 
able in  the  fame  manner  as  if  it  was  an 
offence  at  common  law.  "Such  are  the 
cafes  of  Regina  v.  Could,  pcft.  381. 
Rex  v.  Davis,  cited  2  Bur.  803.  Rex 
v.  Jackjcn,  Ciwp.  297. 

«  Where 


Poft.  470.    Ju- 
rifdi&ion  of  juf- 
tices of  peace  t» 
fupp  eft  ale- 
houfei  licenfed 
and  ualicenled* 


01iensf.     Vide  Allegiance,  Denizen,  1 45 

€t  Where  an  ale-houfe  is  licenfed,  the  juftices,  to  fup- 
•'  prefs  it,  muft  either  proceed  upon  the  recognizance, 
**  the  condition  whereof  muft  at  ieaft  be  broken ;  and 
««  therefore  his  having  another  trade,  or  being  a  bailiff, 
**  can  be  no  caufe  in  fuch  cafe :  or  by  indi&ment ;  and 
"  then  there  muft  be  fuch  diforders  as  prove  a  nufance. 

"  But  where  an  ale-houfe  is  unlicenfed,  the  juftices 
u  may  fupprefs  it  at  difcretion  5  for  on  the  denial  of  a  li- 
•c  cence  no  appeal  lies,  and  the  ftatute,  which  gives  the 
•c  juftices  a  power  to  fupprefs  where  they  fnould  think  ' 

c<  convenient,   would  fignify  nothing,  if  it  did  not  extend  [  4y  J 

"  to  fuch  cafes ;  for  it  cannot  extend  to  ale-houfes  that 
"  are  licenfed,  becaufc  they  are  not  punifhable  without  a 
**  breach  of  the  recognizance.  And  as  to  thofe  that  are 
"  unlicenfed,  if  they  be  fupprefled  by  commitment  of  the 
•c  owner,  the  want  of  a  licence  can  only  come  in  que- 
"  ftion,  and  not  the  reafon  and  caufe  why  it  was  denied." 


2Uttn&     Fide  Allegiance,  Denizen. 


x.     Wells  verfus  Williams. 

[Mich.  9  Will.  3.  C.  B.     1  Ld.  Raym.  282.     1  Lutw.  34* 

35-  $.  C.3 

T  F  an  alien  enemy  comes  hither fut /otvo  condu&u,  he  may 
■*  maintain  an  adtion ;  if  an  alien  amy  comes  hither  in 
time  tif  peace,  per  licentlam  domlm  regis  >  as  the  Freneh  T?xo- 
teftants  did,  and  lives  here  fub proteBione^  and  a  war  after* 
wards  begins  between  the  two  nations,  he  may  maintain 
an  adlion;  for  fuing  is  but  a  confequential  right  .of  pro* 
te&ion :  and  therefore  an  alien  enemy,  that  is  here  in 
peace  under  protefikion,  may  fue  a  bond ;  alker  pi  one 
commorant  in  his  own  country  (a). 

Foft.  186.  "%  Stran. 
(*)  See  Bur.  1734.   Doug.  619.  6279  2-*/.  n.  132.  Ferttf.  zzt* 


Alien  amy,  of 
enemy  living 
hen  under  pro* 
u&ion,  may 
bring  action,  be* 
caule  fuing  is  a 
confluence  of 
protection.  Far. 
i{0.    Cro.  El* 
683.    Co.  Lit. 

120.    7  CO.  l€m 

b.  Calvin's  cafe* 
Cro.  Car.  9. 
io&i#  Attdr.  76. 


2* 


S.0 

^TpURKS  and  infidels  are  not  perpetui  immiei,  nor  is  Turks  and  infi^ 
*    there  a  particular  enmity  between  them  and  us $  but  dds  n,,t  p*v«w 
this  is  a  common  error  founded  eft  a  groundlefs  opinion  of 

Juftice 


inifliici. 


46  Smenftment. 

Juftice  Brooke;  for  though  there  be  a  difference  betweed 
our  religion  and  theirs,  that  does  not  oblige  us  to  be  eric* 
mies  to  their  pcrfons  •,  they  are  the  creatures  of  God,  and 
of  the  fame  kind  as  we  are,  and  it  would  be  a  fin  in  us  to 
hurt  their  perfons.  Per  Littleton,  (afterwards  lord  keeper 
to  King  Charles  I.)  in  his  reading  on  the  27  E*  3.  17. 
M.  S.. 


[47] 

See  rules  relative 
lo  amendment* 
of  pleadings. 
Cafci  Temp. 
Ld.  Hardvricke, 
*3»  44,  &c. 


ZmtntotitnL 


1.  Anonymous* 

[Pafch.  5  Will.  3.  B.  R.] 


Keafoni  of  a-  xtt  HEN  a  declaration  is  come  to  be  in  parchment* 

™e7rPaper.  Ac  Court  can  mcnd  n0  farthcr  than  is  allowable  by 

%  Saiiu  510.  *  the  (latutes  of  amendments,  for  it  is  then  a  record  ;  but 

Par.  113.  while  it  is  in  paper  the  Court  may  mend  at  pleafure  5  for 

tS^iJst'  ll  IS  not  with™  ™  ftatutes  of  amendments  (a). ' 

20089  1099* 

a  T.R.  707.  (fl)  Vide  St.  5  G.  2.  c.  13. 


2.     The  King  verfus  Knowles. 

[Trin.  6  Will.  3.    B.  R.] 

INDICTMENT  of  murder.  The  defendant  pleaded 
that  he  was  Earl  of  Banbury,-  &c.  Attorney  Gene-* 
ral  replied,  &c.  Earl  of  Banbury  moved  to  amend  his 
plea,  and  had  leave,  (Holt  doubting,)  becaufe  the  pleading 
was  not  perfected  nor  entered  upon  record :  And  there 
having  been  feveral  amendments  in  criminal  cafes.  Vide 
%  Cro.  529.  1  Ro.  Rep.  59.  'Sid*  225,  243.  Cro.  Car. 
144.  Nota.  The  plea  was  filed,  but  not  entered  upon 
the  roll }  and  the  Court  held,  that  before  judgment,  while 
things  were  in  fieri  and  in  agitation,  they  had  a  power 
over  all  proceedings  (&). 


Plea  to  indict- 
ment of  murder 
amended  after 
replication,  and 
before  entry  up- 
on the  roll. 
Ante  3.  Far. 38. 
1*0(1.  50,  509. 
3  Salk.  142. 
Carth.  197. 
Comb.  273. 
Skin.  336,  517. 
Cafes  B.  R.  55. 
Holt  530. 
Trem.   it. 
%  S.  T.  50,  58. 

(b)  Per  Lord  Mansfield.  The  rule 
is,  that  whilft  all  is  in  paper,  you  may 
amend  at  common  law ;  and  in  fuch 
amendments  there  is  no  diftin&ion  be- 
tween civil  and  criminal-  profecutions ; 

4 


but  amendment  of  the  record  itfelf,  by 
the  ftatutes  of  amendment,  extends 
not  to  criminal  profecutiow.  4  Bur. 
1699, 


6menbment»  47 

3.     The  King  verfus  Harris  &  al. 

[Hill.  6  W.  3.  B.  R.] 

MOTION  was  made  to  mend  an  information  of  per-  i  Lev.  184,  189. 
jury,    and   oppofed,    becaufe   the  defendant  had  m°*on5*  aIn£^ 
pleaded.     Et  per  Holt  Chief  Juftice,  As  to  mending  after  ^eofaTafcr 
plea  pleaded  there  is  no  great  matter  in  that ;  after  a  re-  Pl«*  pleaded. 
cord  has  been  fealed  up,  I  have  known  it  amended*  even  2.VCV"  3t7' 
juft  as  it  was  going  to  be  tried  (a).  4  t.  r.  457# 

{a)  Vide  XT/iifo 's  cafe,  4  Bur.  2527.  .  may  be  amended  after  the  record  is 
where  the  point  was  di  feu  fled  at  large,    made  up  and  fealed, 
and  held,  that  a  criminal  information 


4.     The  King  verfus  Keat. 

[Hiil.  8&9W.  3.    B.  R.] 

A  Verdift  general  or  fpecial  may  be  amended  by  the  Verdia  ma?  be 
«**     notes  of  the  clerk  of  affize,  but  this  is  in  civil,  not  «nen<fedbynotet 
in  criminal  cafes.-     Vide  1  Ro.  Rep.  82.     A  fpecial  ver-  £££^5*  ' 
di£fc  amended  by  the  #  notes  of  the  counfel  in  the  caufe  cafe,  not  iacri- 
after  error  brought.     Vide  3  Cro.  149,  150.     Cro*  Car.  ™*&  Cro.  El. 

145,338-  4^.52.  2  Co.  185.  w.  tlV'&lllZ 

$1.    5  Mod.  187.  S.  C.    Comb. 406.  Skin.  666.     Holt  481.     3$alk.  191.    Poft  53.  pi.  19. 
Mod.  Caiet  165.    Moor  689.    Cro.  Jac.  239. 

t  *[48] 

(I)  Vide  Cromp.  Prac*  1  vol.  2  edit.  281.  5  Bur.  a66l.    Bunh.  283. 


5.     Bifhop  of  Worcefter's  Cafe. 

[Mich.  8  W.  3.    B.  R.] 

EJECTMENT  againft  feven  defendants,  who  enter  Poft.49.  Eje&. 
*-*     into  the  common  rule  for  confeffing  leafe,  entry,  and  mcnt  •«*»•  fe- 
oufter,  and  plead  to  iffue.    The  plea-roll  was  right,  lb  3* Stafa' 
.was  the  venire,  diftringas,  and  the  jurata ;  but  the  iffue  in  the  common 
the  nifiprius  roll  was  between  the  plaintiff  and  five  defend-  5j!c»  "f d  *• 
ants  only,  which  was  tried,  and  verdi£k  pro  quer*  and  an-  Sn"he*pie"folu 
amendment  being  moved  for,  it  was  oppofed,  becaufe  it  &c.  but  the  n.ii 
was  to  alter  the  vetdia,  to  fubjeft  the  jury  to  an  attaint,  ^^"ew0"   . 
to  make  another  iffue,  and  to  make  two  defendants  guilty  I^fteTYwJic'r! 
who  were  not  tried :  but  it  was  amended j  for  nothing  pro  quer.  this 
could  be  inquired  of  but  the  title  of  the  leflbr,  and  the  if-  SJiH^SftdZr 
fae  depended  on  his  title,  which  is  not  altered  by  this  two  defendant  J 

amendment. 
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f]to1i.Abr.i&£. 
Style  ^39. 
ft  Mod.  3x6. 
Comb.  393.  Str. 
$43.  Rep.  B.  R. 
Temp.  Herd.  21. 


amendment, 

amendment.  And  it  mud  be  confidered  that  ail  feven  en- 
tered into  the  common  rule,  and  that  the  plea-roll,  (3V« 
are  all  right,  and  this  cannot  be  intended  other  than  the 
fame  iflue,  and  the  amendment  is  only  to  reftify  a  plain 
miftake,  and  make  that  the  iflue  which  was  apparently  in* 
tended  to  be  fo. 


r,  Mod.  33*. 
DemifeinejelU 
meat  hid  1697 
for  96,  and  not 
amendable  after 
*erdi&,  becaufe 
it  would  be  ano- 
ther title.  1  Mod. 
250,252.  Car  tb. 
401.     S.  C. 
Andrews  ic8. 
Comb.  394. 
Cafes  B.R.  125. 


6,     Pulefton  tocrfus  Warburton  &  aL 
[Paf.  9W.3.    B.R.] 

pJECTMENT*  Vcrdift  was  pro  quer.  and  now  het 
^  moved  to  amend  his  declaration,  wherein  he  had 
Counted  of  a  demife,  10  April  1697,  inftead  of  1696  ;  for 
97  was  not  come  at  the  time  of  the  triaL  And  the  Court 
agreed,  that  in  a  judgment  by  confefllon  on  a  warrant  of 
attorney,  it  had  and  might  be  amended  in  eje£iment,  be- 
caufe without  fuch  amendment  the  agreement  and  intent 
of  the  patties  could  not  be  fulfilled  \  but  denied  it  in  the 
principal  cafe,  becaufe  it  altered  the  iflue  and  made  another 
title  (a). 

(a)  Vide  2  BL  Rjcf*  940. 


faith.  506.    In 
the  distringas  the 
day  of  niti  prius 
was  appointed 
After  the  day  in 
bank,  and  after 
texdi&  held  not 
amendable  by  the 
plea- roll,  becaufe 
the  Judge's  au- 
thority was  con- 
fined to  that  day. 
Cafes  B.  R.  274. 
S.  C. 

where  the  nifi 
prius  roll  may  be 
amended  by  the 
pica,  roll,  and 
wheic  not. 


7.     Child  verfus  Harvey* 

[Mich.  11  Will.  3.  fi.  R.     1  Ld.  Raym.  511.    S.  C] 

A  Scire  facias  on  a  recognizance ;  upon  iflue  iianfolvit  it 
x  *  was  found  (b)  for  the  plaintiff.  Mr.  Nortkej  moved  to 
fet  afide  the  vcrdift,  becaufe  in  the  diflringas  and  jurat  a 
the  return  was  a  die  Sancla  Trin.  in  trts  Sept.  nifi.  Johannes 
Holt  mil.  27  die  Junii  prius  veneris  the  twenty-feventh  day 
of  June,  being  the  morrow  after  tres  Trin.  But  the  plea* 
roll  was  right,  for  the  award  there  was  tres  Mich.  It  wa9 
agreed  on  all  fides  that  the  trial  mud  be  fet  afide  unlefs 
the  miftake  could  be  amended,  becaufe  it  appeared  the 
Judge  had  no  authority  to  try  the  iflue,  *  and  the  Court 
held  that  it  could  not  be  amended.  The  Court  agreed  that 
where  the  dijlringas  or  jurata  ate  tight,  and  the  amend- 
ment does  not  alter  the  point  in  iflue,  the  nifi  prius  roll 
may  be  amended  by  the  plea-roll.  So  it  was  in  the  Biftiop 
of  Wortcjler**  cafe,  ant.  48.  and  there  the  dijlringas  and//** 


{i)  By  5  G.  i.e.  13.  where  any  ver- 
diet  hath  been  or  (hall  be  given  in  any 
Action,  fuit,  bill,  plaint,  or  demand, 
&c  the  judgment  thereupon  ih all  not 
be  ilayed  or  reverfed  for  any  defeft  or 


fault  either  in  form  or  fubftance*  in  any 
bill  or  writ  original  or  judicial,  or  for 
any  variance  in  fuch  writs  from  the  de- 
claration or  other  proceedings. 


rata 


ametfuneat.  43 


Judge's  authority  is  confined  to  the  d^y.     He  has  no  au-  ***•  H*^  3*0, 
thorfty  to  try,  nijt  Johannes  Rok%   Ifc?  vj  Junit  prius  ve- 
nerits  which  cannot  be.     Where  a  Judged  authority  Is 
confined  to  a  day,  his  trial  at  another  day  mud  be  without 
authority  (a). 

(a\  See  2  Wilf.  144. 

8.  Anonymous* 

[fcfiU.  11  WilL3.    B.R.) 

'T1  H  E  clerk  of  the  trcafury  of  the  Commdn  Pleas  at-  in  **&  of 
*      tended  with  the  record)  here,  and  it  was  moved  that  JJJJJ^b  °R 
the  tranfeript  hi  £.  #•  njigb*  beaoien^e^  by  it.    Hall op-  b^herecorf  in 
pofed  it,  till  they  had  the  coils  of  the  writ  of  error  allowed  c-  *.  *e  carta 
them.    Xtper  HohChXti  Juftice,  You  ftould  hare  infifted  JjJiT&E!*  * 
for  the  cofts  in  C.  A  before  the  party  had  liberty  to  amend.  Theroie  toe.  B. 
This  way  of  amending  the  record  here  by  the  record  there,  " t0  «;**  «>**• if 
is  the  courfe  of  the  Court,  and  only  to  ftjve  a  certiorari  i  ut^edf  ^ 
for  if  the  record  be  right  below,  upon  diminution  allege^,  noteifc. ' 
the  party  may  have  a.  certiorari  of  common  right.    There-  VWe  '  **ai*  */• 
foTs  th^fe  amendments  cannot  fye  oppofed  ;  nor  did  I  ever 
know  it  done,  being  only  tp  fave  trie  c,ha,rge  of  a  certio* 
rari  (i). 

{I)  Vide  1  Wilj.  303. 


9.    Thompfon  vcrfus  Crocker. 

[Paf.  12  Will.  j.    B*R.] 

A70  R  THE  IT  moved  to  antend  a  writ  of  errot,  which  Variance  be- 
^  *     recited  a  judgment  given  in  curia  of  the  king,  when  tw««>  wriiof  ei*, 
it  (bould  be  in  curia  regis  &  regin* ;  the  curfitqr>s  notes  J^y  ££* 
were  right,  and  the  mifprifion  only  in  matter  of  form  and  amended,  though 
not  (kill :  Sed  non  allocatur*  \  for  firft,  the  writ  is  a  good  rbe  "rfltor't 
writ ;  there  is  no  fault  in  the  writ,  only  it  does  not  agree  ™M<d*fo?hr" 
with  the  record ;  and  the  amendment  is  to  make  a  new  1  Sid.  54,  107. 
writ,     Idly,  The  8  H.  6.  impowers  us  to  amend  in  mat-  **■•  117-  Cta. 
ters  precedent  to  the  judgment;  but  not  to  amend  the  {"Buff*  104. 
writ  of  error.    The  intent  gf  the  ftatute  was  to  amend  in  PoPh,  i96. 
fupport  of  original  judgments,  and  to  avoid  writs  of  error  5  3  **»•  344»  345 

*  A  writ  of  error  ii  now  ajppB^ablc  by  the  Sta>  5  Geo.  a.  ch.  13.  fed.  1. 
N*te  to  5th  edit. 

Vot.  L  F  but 


49* 


amendment 


^""g*  W  dfe  may  let*  make  *tt  amendment  to  r*ake  good  the 
wsmfAoa,"1*  writ  of  error,  and  to  reverie  die  judgment.  And  it  is  the 
CtfttB.R.s**.  moftaMurd,  heeaufe  the  writ  ot  error  is  the  commiffion 
S.C.  Ski*,  ji*  to  the  Coort,  and  a  Court  cannot  amend  their  own  com* 


r  ?0i  10.  Anonymous* 

[Trim  ix  wm.  3.    B.R.] 

C I R  BartbchaHv  Shower  moved  to  amend  an  informa- 

££!toe&tafta-  t*011  °*  ^tPl in  ttn  placC8»  alu*   though  oppofed, 

formation  with-  the  morion  was  granted,  becaufe  it  made  no  alteration  of 
outcofti.  xUr.  the  hSt  5  and  that  without  cofts  or  imparlance. 

ii-     Cox  vcrfus  Wilbraham. 

{Taf.  13  Will.  3.  B.  R.    1  Ld.  Raym.  668.    S.  C.    by  the 
name,  Fox  vcrfus  Wilbraham.] 

Amendment       pOVENANTj  and ' afligns  breach  upon  the  words 
cannot beon  de-  Kj     t^at  fa  faj  not  maje%  joney  or  fujfered any  a£  or  thing 

try  on  the  roll."  whereby  to  encumber,  fife.  And  the  breach  was  guod  ad 
Cro.  Car.  386.  fejponem  ceflrit  tent*  toV.  anno  quarto  Jacobi  Jecundi  utlagat* 
Eo?d«.$cI  6.H  fu**'     defendant  demurred ;  and  upon  argument  the  de- 
3  Lev.  39*  Hob.  claration  being  held  naught,  for  uncertainty  when  or  what 
1  »7.  Mod.  Cafes  term  the  outlawry  was  had,  Mr.  Chejhire  moved  to  amend. 
S?C.  Jiolt55,  He  cited  1  Cro.  147.  which  was  after  verdift,  but  faid,  as 
to  this  matter,  there  was  no  difference  between  verdift 
and  demurrer )  for  the  words  of  the  aft  of  is.  3.  are  chal- 
lenge of  the  party ;  which  muft  be  meant  demurrer.     Sed 
per  Holt C,  J.  No ;  the  ftatute  means  the  party's  exception 
in  arreft  of  judgment.     If  the  defendant  had  pleaded  a 
plea  to  the  nght,  or  in  abatement,  it  might  be  reafonable 
to  allow  an  amendment ;  but  to  amend  upon  demurrer, 
when  this  jriay  be  the  caufe  of  the  demurrer,  would  be  to 
tnfnare  the  defendant  without  caufe.    Ergo  difallowed  (a). 

{a)  The  praQice  is  now  to  permit  the  party  to  amend,  on  payment  of  cods. 

12.    Lepara  vcrfus  Germain. 

[Paf.  2  Ann.  B.  R.   S.  C.    2  Ld.  Raym.  859.] 


cm.a|«iaij.c*      ASSUMPSIT  1  and  declares  verfus  Sir  John  Ger- 

ictpja  abate*  JZ    main  Kt.     The  defendant  pleaded  in  abatement,  he 

neat  that  be  is v.  . ,  „  A       .     r     ,  .... 


Kt»i 

£Sh?alVbV*    ***  a  ^"g^t  a?d  Baronet  5  the  "plaintiff  replied  he  was  a 
nnct,  and  denied  Knight*  &c*  and  Raymond  moved  to  amend  upon /pay* 

_..  A^A  meat 


fo  be  mended. 


amendment.  50 

ment  of  coIUf  all  being  in  paper,  and  that  the  a&ion  be-  *  Salk.451. 
ing  by  bill,  the  addition  was  not  material,  not  being  with-  sdE  ajs?i.  C. 
in  the  ftatute  of  additions:  but  denied  to  amend,  becaufe  Hok'49.3.       ' 
nothing  to  amend  by,  and  the  defendant  had  taken  advari-  •  *  ^  ****• 
tageofthefault(a). ,  l,;8- 

(a)   Id  Garner  v.  Anderfon,  1  Sir.  as  aJminiftratof  1  pleaded  he  wis  not 

11.  tie  Court  allowed  the  plaintiff  in  adminiftrator ;    plain  tiff    allowed    td 

replevin  to  amend  the  declaration  by  amend  by  declaring  againft  htm  a*s 

altering  the  place  of  taking  from  A,  to  executor.  Quttn  v.  Borough  of  Malm/* 

B.  after  the  defendant  had  jufHfied  bury,  1  Cromp.  Prac.  108.  (where  all 

in  27.  and  traverfed  taking  in  the  preceding  cafes  are  infer  ted).  The 


A.  £mg  v.  Steward,  a  Str.  739.  £>e-  name  of  a  corporation  amended  after 

fendant,  in  an  information,    having  a   plea  in   abatement.     All   amend- 

pleaded  a  different  addition  in  abate-  ments  are  upon  payment  of  cdfts.    In 

meat,  the  Court  allowed  an  amend-  Richards  v.   Brown,    Doug.   114.    a 

ment.     Repington   v.   Governors    of  warrant  of  attorney  variant  from  the 

Taanvortl?  School,  2  JTilft  11 8.  Leave  declaration  was  amended  after  error 

given  to  amend  declaration,  after  va-  brought,   and  variance  affigned    for 

riance     pleaded   between    writ    and  errors 
coumS.    Barnes  5.      Defendant    fued 


13.     Paribus  uerjus  GilL 

[Mich.  2  Ann.   B*  R.     2  Ld*  Raym.  895.  S.  C] 

IN  debt  upon  a  mutuatut,  the  judgment  was  entered  tip  Plea-roN amenti- 
as of  Hi/.  Term  1700,  whereas  the  borrowing  appear-  ^y^££f" 
ed  to  be  2  April  1701.  Error  being  brought  to  reverfe  the  mate.  Poft 
tiiss  judgment,  •  Mr.  Ward  moved  to  amend  the  judgment  88;.  m  - 

by  the  paper-book  figned  by  the  matter,  which  *as  the  [5*3 

a  Jenuariii1oQ>    Bt  per  Cur.  This  was  allowed  to  be  MaL^(n  ,65. 
appended,  for  it  is  but  a  flip  of  the  clerk,  who  fhoold  have  vidcDoug.  to'9 
perufed  the  paper-book  finned  by  the  matter,  which  is  au- 
thentic enough  to  amend  by.     Vide  1  Cro.  147;    Hot.  1 27: 
I  BrownL  itf. 

14^    The  Queeh  ber/us  1\itctiiH*  , 

[Mich,  3  Ann;  B.  R.    2  Ld.  Raym.  1061.    S.  C] 

IK* O R M A T I O K  for  a  libeh  The  defendant  was  v™'*  ret-  i* 
found  guUty  j  and  it  was  moved  iji  arreft  of  judg-  g^Sf, 
ment,  that  the  ixn.Jbc.  was  returnable  die  Lutue  pro*,  poft  .difcontJnu4ncej 
tree  Sept.  Sancl.  Mkb-  and  that  A*  0riHgas  arid  HjfsprM  ***  iwimend- 
on  the  roll  was  awarded  m  eotnmon  form  right  enough  j  ££  bl^"5' 
but  that  the  writ  of  difititigas  was  tefted  24*  Offoher^  57i.  Cro.c*r. 
whafas  the  venire  was  returned  the  23d.  And  this  was  J'j^^  £4 
hcIcFto  be  a  difcfcntinuanc? ;  but  the  qucftion  was,  whe-  §JB25mta«  ti 

F  2  thcr 


51  5menftment* 

tween  cafts  cwn  thrr  it  might  not  V  amended  ?  It  was  argued,  it  migfj 
Sm^law*  **  amended,  and  that  *  was  amendable  firft  at  common 
i  Ler.  *.    *      law.     adly,  By  the  ftatute  of  H.  6.  a.     a  Cro.  529.   Cro. 

?/&!?*'&  3-  9-  3  J^v-  *4-  43°-  a  Jbjp.  35.  ity.  440.  1  Sid. 
6.  The  only  243.  66.  1  JErJ.  191.  2 1 5.  1  Roll.  Abr.  20 1.  Cro.  EL 
2»*J«tf  V  572.  Et  per  Holt,  Pewl,  W  Powy.  ift,  Whatever  at 
T^5«3^i«  common  law  might  be  amended  in  civil  cafes,  was  at  com- 
fotptttof  ]«>•  mon  law  amendable  in  criminal ;  and  fb  it  is  at  this  day. 
%aUia  Keb>4*8  ?'  ^**  was  not  amendable  at  eppunon  law,  becaufe  it 
S05/  6MmL  '  would  warrant  a  trial  that  was  tried  without  authority,  and 
164,  »6$,  970.  the  amendment  would  be  contrary  to  the  truth  of  the  £a£f . 
*  Le?* <43*       ^nd  if  is  a  m>1^ake  of  the  clerk  in  ficill,  and  though  a  mtf- 

5  Mod.  V9V.  awarding  of  procefs  on  the  roll  migjit  be  amended  at  com- 
Holt 414.  5  $.  mon  law  the  fame  term,  becaufe  it  was  the  ad  of  the 
T.5ji.  Court ;  yet  if  any  clerk  at  common  law  iflued  out  an  erro- 
neous procefs  on  a  right  award  of  the  Court,  that  was  ne- 
ver amended  in  any  cafe  at  common  law.  3dly,  They 
held  this  not  to  be  amendable  by  any  ftatute  of  amendh- 
ments.  And  Powel  faid,  There  were  only  two  ftatutes 
of  amendments,  the  14  E.  3.  and  8  H.  6.  the  reft  he  reck- 
oned to  be  ftatutes  of  jeofails,  and  not  of  amendments. 
And  he  held  that  the  8  if.  6.  was  only  to  enlarge  the  fub- 
ject-matter  of  14  E.  3.  and  that  the  14  E.  3.  extends  only 
to  procefs  out  of  die  roll,  i.  e.  writs  that  iffue  out  of  the 
record,  and  not  to  proceedings  in  the  roll  itfelf;  but  that 
the  14  E.  3.  extends  not  to  the  king,  becaufe  of  thefe 
words  challenge  of  the  party.  And  the  8  H.  6.  has  been  al- 
ways conftrued  in  imitation  of  the  z3t  of  Ef  3.  And  the 
exception  in  the  ftatute  of  H.  6.  was  only  ex  abundsmtz  cau- 

f  $2  1  *''"*     ^n<*  a^  JudS6*  and  fages  of  the  law  in  all  ages 

have  taken  it  not  to  extend  to  the  Crown.     And  die  cafes 
on  the  other  fide  are  not  to  be  relied  u£on  (a). 

(a)  Vide  Stat.  5  G.  2.  c.  13.  cited  ante,  p.  48.  in  note  to  Chjldv.  Harvy. 

15.     JJuckfbm  verftts  Hofkins. 

[Mich.  3  Ann.  B.R.     2  Ld.  Raym.  1057.  S.  C] 

6  Mod.  26^      TERROR  of  a  judgment  in  C.  B.  and  the  fare  facia* 
iio.  ScjjwficJM  Su  t0  afljgn  errors  was  quare  executknem  habere  nen  debet 
want  from  ther.,v  •   o.  T      ^  *  /*-  i_ 
judgment  not      °*  a  judgment  in  ejectment  for  two  meffuages ;  whereas 

amcodapis  «ft«r  the  recovery  was  at  um  fnejfuagio  only :  the  plaintiff  m 
2m  ^rit^S'  CTror  Plcadcd  nul  iiel  word,  and  die  defendant  moved  to 
not  tklws  in  fe.  amend.  He  cited  i  Cro.  162,  163.  1  JB*.  197,  797* 
6  M04.  Cafci  aa  E,  4.  6.  a  Cro.  373.  Cro.  EL  760.  %  Sid.  7^  I2i 
I  WM^Sjc!  &  P"  Hdi  C-  J*  NotW»S  appears  to  be  vicious  or  in-' 
Holt  5&,7*6».  '  formal  to  need  an  amendment,  and  there  may  he  a  good 

judgment 


ametrtment,  s2 

judgment  that  agrees  with  it.  The  writ  is  good,  though 
improper  for  the  porpofe,  and  we  cannot  put  a  deceit 
upon  the  defendant,  and  make  his  plea  falfe  when  it  was 
true.    Cro.  Ja.  372.  was  faid  to  be  a  (trained  cafe. 

16.    Vavafof  Qtrfus  Baite. 

[Hill*  6  Ann*  Bv  R.} 

QC IRE  fades  on  a  judgment,  and  by  miftake  in  the  Variance  be- 
&  fare  focuu  the  phimiff's  name  was  put  for  the  de-  %^££ 
fendaat's,  fed.  RadtAphus  for  Jacob**  \  and  they  moved  ro  m«nr,  not 
amend,  it  being  the  fault  of  the derk :  Denied;  for  the  amendaWe. 
writ  does  not  appear  to  us  to  be  wrong,  and  there  may  be  At^n6\  ,',*,.  " 
fuck  a  judgment  fotf  ought  we  know.    .  1  Dan*.  333. 

pi.  i£    Hole  59.  S.  Ci 

17.  Inter  Lord  Pembroke  and  Lord  Jeffereys, 
coram  Holt  &  J.  &  at.  upon  a  Reference 
from  the  Houfe  of  Lords. 

J  O  R  D  Pembroke  petitioned  the  Houfe  of  Lords  fbr  a  writd1*** 
-*-*  bill  to  fet  afide  an  amendment  made  of  a  fine  and  "nt  *>t  amend- 
common  recovery  in  the  grand  feifions  in  Wales>  whereby  J?  J £*!£'* 
he  had  loft  the  benefit  of  a  writ  of  error :  And  whether  %  Saiit.  702. 
the  fine  and  recovery  were  amendable  in  the  ftid  particu-  Hfjj  5*  s-  c. 
lars,  and  the  faid  amendments  warranted  by  law,  was  re-  \^9    ym# 
fened  to  the  Judges.    One  was,   whereas  the  writ  of 
covenant  was  tefted  fix  months  after  the  Dedimus  for  the 
caption,  the  Court  of  grand  feffiqns  had  amended  it.    Ee 
per  Holt  f*f  aL  it  was  certified,  That  the  writ  of  covenant  .        _ 

being  an  original,  was  not  amendable  eithe*  bf  the  com-  I  53  1 

mon  law  or  by  any  (latute :  That  neither  the  14  E.  3.  nor  AmieaUeaafc  *; 
the  8  H.  6.  warrants  fuch  an  amendment :  That  thete  is  a?1flTB  "***■- 
no  difference  as  to  this  purpofe  between  anions  amicable  (zrft  M<d.5-t!. 
and  adverfary  \  fot  nobody  pretends  to  mend  a  miftake  in  Noy  171.  Co. 
a'deed  itfelf,  and  yet  (bat  futely  is  as  much  a  common  £«-M4>*s*- 
affiirahce  as  a  recovery,  and  that  Gage's  cafe,  5  Co.  45-  *  is  •  ilrilfo'&rxt* 
miireported,  and  not  law*  Hereupon  a  bill  was  allowfcd,  obfaves  on 
but  was  thrown  out  in  the  Houfe  of  Commons  (*).  ThSt  th^cLid 

being  viewed,  waiTinteth  no  fuch  report , 

(a)  Vide   3  Wilf.    58,  154,   249,    Rep.  102,  816,  1013.  H.  Bl  R*p.  24. 
14.  JLajmi  J  34.    z  Iffyl  109.    2  BU 

F3 


53 


amentment 


1 8.     Bold's  Cafe. 

AVcrdia  general  or  fpecial  may  be  amended  by  the 
notes  in  the  book  of  the  clerk  of  affize,  if  there  be 
a  mifprifion :  But  this  is  to  be  intended  in  civil  and  not 
in  criminal  cafes.  Vide  Ke'd.  i.  3  Cro.  149.  In  ofump- 
Jit%  defendant  pleaded  payment  for  part,  and  mm  affump- 
Jit  for  the  reft \  and  the  Jury  found  for  both,  quod  non 
aJfumffiU  whereas  for  one  it  (hould  be  nonjohni ;  and  the 
record  was  delivered  to  the  clerk  of  the  affizes  to  amend, 
becaufe  it  was  his  mifprifion  \  it  appearing,  the  Jury  found 
both  iflues  for  the  plaintiff.  3  Cro.  149,  150.  Cro.  Car. 
H5>  338*  4  &•  5*«  *  Cro.  185.  A  fpecial  vtrdid  has 
been  amended  by  the  notes  of  counfel  in  the  entry  \  and 
that  after  a  writ  of  error  brought  \  for  per  Cur*  It  is  but 
what  was  found,  and  we  may  amend  here  what  they  might 
in  Com.  Banco  {a). 

Nota.  Amendment  (hall  not  be  made*  after  the:  Court  cannot  help  feeing 
that  the  matter  is  upon  record,  (ss  giving  leave  "  to  withdraw  a  demurrer  and 
plead  to  iffue,"  after  other  iffues  joined  in  the  fame  caofe  have  been  tried,  and 
verdicts  formed  with  contingent  damages  ;)  for  the  whole  mull  be  fuppofed  to 
be  ftill  in  paper.     1  Bur.  $zz.    k?i.  1  ?*•  A*  7&a.    *  ?•  &  7°7* 


Verdict  leneri 
or  fpecial  may  be 
■mended  by  the 
clerk*!  nota  \n 
civil  cafes,  but 
not  in  criminal. 
Ante,  pi*  4.    8 
Co.  159.    Cro. 
Car.  3jS.  Hob. 
184.     1  Rol. 
Rep.  Lit.  Rep. 
61.    Ante47f 

&4.    iWU- 
33- 


{a)  In  Ncwcombe  r.  Green?  %  Str. 
1197.  a  verdict  was  amended  by  the 
Judges'  notes,  the  officer  having  en- 
tered is.  damages  inftead  of  275/. 
In  Mayes.  Archer ,  I  Str.  513.  a  ven. 
de  nov.  was  moved  for,  on  affidavit 
that  certain  material  fa 6b,  not  dated 
in  the  fpecial  verdict,  were  proved  at 
the  trial ;  bat  the  Court  dire&ed  the 
verdict  to  be  amended.    In  Eddxwcs 
v.  Hopkins ',  Doug.  375.  a  declaration 
Nonfilled  of  fcveral  counts  ;  and,  after 
a  general  verdict,  a  motion  in  arreft 
of  judgment  being  made  on  the  ground 
of  their  inconfiftency,  the  Court  al- 
lowed the  f  often  to  be  amended  by  the 
Judges' notes,  and  applied  to  particu- 
lar counts.     Lord  Mansfield  mention- 
ed the  cafe  of  one  Gil/on,  who  was 
convicted  of  ropery ;  and  a  miftake 
being  discovered  in  the  verdict,  it  was, 
on  confutation  widi  ajl  the  Judges, 
corrected  from  minutes  figned  by  die 
jury,  and  the  prisoner  executed.    Bui* 
ler  J.  faid,  It  there  was  only  evidence 
on  the  good  and  confident  counts,  the 


verdict  might  be  amended  by  the 
Judge's,  notes,  otherwife  if  the**  was 
any  evidence  applicable  to  the  other 
counts,  verdiB  amended  in  B.  R.  by 
applying  damages  to  a  particular 
count,  according  to  the  Judges'  notes, 
after  error  brought  in  the  Honfe  of 
tords,  and  an  alignment  for  error  that 
l;he  counts  ought  not  to  be  joined,  and 
a  dav  for  argument  appointed  in  the 
Houle  of  Lords.     Petrie  v.  Hannsj, 

3  T.  R.  659.  Plaintiff,  f .  /.  cannot, 
after  applying  a  general  verdict  to  one 
count,  upon  that  appearing  infuficicnt, 
refort  to  another.  Hollvwaj  v.  Bennett* 

4  f.  «.  448.  In  Cogan  v.  Ebdex* 
1  Bur.  383.  the  Court  were  of  opi- 
nion, that  a  verdict  might  be  amend- 
ed on  the  affidavit  of  eight  of  the  Jury, 
that  it  was  given  contrary  to  their  in* 
tention,  by  miftake  of  die  foreman  t 
and  it  appearing  on  the  Judge's  re- 
port that  the  weight  of  evidence  ac- 
corded with  their  intention*  Vid$ 
1  Wd/l  33.  Doug.  746.  5  Bur. 
a66i.     Lord  Mansfcfd  obferved,  in 

the 


amerciament*  and  JFfoe*  t  s$ 

the  cafe  of  Alder  v.  CAr>,    *  Bht.  tained  leave  to  amend,  the  other  would 

755.    That  the  Court  had  not  ufed  not  be  prejudiced  or  delayed  thereby, 

the  fame    Jtridnefs   of  late    years,  In  that  cafe  the  plaintiff  had,  by  mff- 

with  regard  to  amendment*,  as  they  take  of  his  former  attorney,  traverfed 

formerly  did,  and  it  was  much  bet*  a  leafe  under  which  he  claimed,  and 

ter  for  the  parties  that  they  fhoold  had  leave  to  withdraw  his  replication, 

not.    However,  the  Coon  would  at*  and  reply  4  aw* 
ways  take  care  that  if  one  party  oh* 


amerciaments  an*  ftnt*.         [54] 


1.    Lord  Gerrard  verfus  Lady  Gerrard. 

[Hill.  7  Will.  3.  B.  R.    1  Ld.  Raym.  7a.  S.  C] 

I N  dower,   defendant  confcfles  aa  to  part,  and  judg-  5  Mod*  67.    3 
*  meat  is  riven  againft  him,  quod  fit  in  mfericordia  \  and  Ur*  *£*•  P°" 
aa  to  the  reft  he  pleads  in  bar}  upon  which  there  is  a  de-  *|J*  b3£££ 
mitrrer,  and  judgment  is  given  againft  him,  quod  fit  in  may  be  amerced 
mferieorSm.    And  it  was  objc&ed  in  error,  that  a  man  j^°]g.th* 
ought  not  to  be  twice  amerced  in  the  fame  a£fcion.    Sid  ^here  the**** 
non  allocatur :  For  both  the  judgments  are  final  and  inde-  two  final  inde- 
pendent of  one  another.     5  Co.  58.  b.  oliter,  where  one  JJjJj^  J*d«- 
judgment  it  only  interlocutory t  and  depends  upon  ano-  J^V  *  L»n. 
ther,  as  quod  computet  in  account.  4>  s>  lS5>  xS6. 


2.    Linfey  verfus  Clerk. 

[Mich.  8  Will.  3.  B.  R.] 

T  N  trefpafs,  afiault,  and  battery,  £sV.  there  can  be  no  capia-  3  Mod<  3$  ^ 
*   tur  pro  fine  entered  fince  5  far 6  W.&M.  but  the  plain-  No  judgment 
tiff ia to  have  6/.  Hd.  in  the  cofts  to  pav  fo  much  to  the  king  JJ^  *£  *J* 
for  the  fine.    Before  this  aft,  when  the  fine  was  pardoned,  e.  r.  fince  fta- 
the  judgment  was  entered  nihil  de  fine  quia  pardonatur.  tut«  5  &  6  w.  3. 
So  it  is  now  in  C.  B.  upon  this  ftatute,  for  they  enter  £a£h*  &°\ 

t     •      .     ,  •  »•!?/*  •  •     .  />    *       t»         5.  L..     Comb. 

their  judgments  /ww/  de  fine  quia  remittitur  per  fiat.     But  387.  Cafes  B.R« 
in  B.  R.  judgment  is  entered  up  without  any  notice  taken  xot* 
of  the  fine ;  for  the  law  is  altered  and  taken  away  in 
F  4  effeft 


54  amewrfamcfntK  ann  Jfinr*. 

cffe&  by  this  ftatute.  Therefore  not  -like  the  cafe  of  a 
pardon^  for  that  does  not  alter  Jtke  law,  but  excufes  the 
party. 


Eftrcati  dif- 

motion  in  (he 
Exchequer* 


t  LiU.  70,  71. 


$♦     EyrtoB  vW^f  Sitohh. 

[Mich.  9  Will   3.  in  Scacc.   At  Serjeants-Inn.} 

J£  T  R  E  S  fued  a  writ  out  of  C.  5.  verfus  Smith,  di* 
"  "r  "recTc8  To  the  "flierHF  of  Tiri,  who  Tent  a  warrant  "to 
Simp/on  the  bailiff  of  the  liberty  of  Pom/ret,  who  did  not 
return  the  writ  j  upon  which  he  was  amerced  50  /.  (v/r. 
time  after  time)  and  that  was  eftreated  into  the  Exche- 
quer* Z  Jllerwardk  jEft*/  and  dmi&  .agreed,  and  upon 
producing  a  certificate  from  the  attorney  for  the  plaintiff 
that  the  debt  was  fatisfied,  thefe  amerciaments  were  dis- 
charged upon  motion  —  Ac  ^basons.  Not*,  There  ought 
to  be  a  conjiat  of  the  eftreats,  and,  as  the  clerks  faid,  the 
Court  ufes  not  to  difcharge  the  amerciaments,  but  allow 
you  to  compound  them. 


4.    The  King  verfus  The  Mayor  x>f  Hertford, 
{Mich.  it  IffiHg.  JLJL] 


.  Iffues 
•rtrcated  by  fpe- 
ci*)  rule  unkfs  in 
extraordinary 
cafes.     1  LiU. 
89.  Poft  jh. 
S.  C.   376. 
Holt  320.  Carth. 
503. 


vt  N  an  -information  in  nature  of  a  quo  warranto*  tfibe* 
*  were  returned  upon  throe  federal  dffiringaxU.  ;Mr, 
Ward  moved  for  a  rule  to  ^ftreat  them,  £t  tper  Hob 
Chief  Juftice,  If  it  be  an  extractadinatyctfre,  wc  can  make 
a  luk  to  .eftreat  the  iftues.;  but  otberwtfc*  the  co*tf  fie  of 
the  Const  is  to  fend  them  up  into 'the  Exchequer  at  the 
ufual  times,  which  are  twice  a  year,  viz.  the  laft  dajs  ol 
the  two  iffuablc  terms.  *  But  there  is  nothing  extraor- 
dinary in  this  cafe.     And  the  motion  wa$  deriicd, 


5.     Tine  Queen  verfus  Bummers. 

Second  Point.] 


[Paf.  1  Ann.  B.  R.   2  Ld.  Raym.  854.  S.  C.  but  only  in  the 


Cofts  taxed  upon  INDICTMENT  Tor  a  trefpars  and  "riot;  rlelcmhirt 
fee^tfecrfb  pkaded  non  cut.  *nd  the  indhfhncnt  was  removed  "M- 
in  11  r.  Pro-  flier  by  certiorari,  feV.  The  defendant  went  'befofe  Hfce 
fccotor  cannot  Mailer,  and  cofts  were  taxed  ;  and  now  Mr.  £yre  meted 
vaud»e  SV rf-  he  might  >go  before  the  Matter  again,  that  the  profecufor 
ter  accepting  his  might  be  confidered  for  ins  charges  below,  the  Matter's 
€ofkt*  3  Salk.  taxation  before  being  tmly  for  cofts  fince  the  certiorari.  Bt 
104.  s.  c.  pr  Cur^  Tlic  ^iaftcr  0Ught  not  to  confider  the  cofts  be- 
low, 


amerciament*  ana  jFine*.  ss 

low,  but  only  fincc  the  certiorari  and  upon  it ;  then  Mr, 
Eyre  moved  to  aggravate  the  fine  :  Et  per  Cur.  You  ought 
not  to  aggravate  the  fine  after  the  party  has  been  before 
the  matter  ;  if  you  do,  we  will  let  afide  the  taxation  of 
Coils  (a). 

(*)  Fide  z  lUwi+JPmC  6  «d*p*  41 5.  contra. 

6.     The  Queen  ixrftts  Templeman. 
[Trio,  j  Am.  B.R.] 

UPO  N  «  motion  to  MbmSt  to  a  fraali  fine,  after  a  ton-  VpwtoowA* 
fcffiM  *f  the  indi&itent  which  was  for  an  afiault,  ^cfo/£ 
Hdt Cbitf  juftice  took*  diffcrenoe  where  a  manconfcfles  diarr<c»t,aj&da» 
*mmdi&txc*ly  and  wtere  be  is  found  gniky ;  infcbe&ft  *iun**beiea 
ctffe  *  m*n  may  pwdncc  aftdavits  to  prove  /am  tfmk  upon  prS^^T 
the  ptofocutor  m  mitigation  ©f  the  tfae  f  odierwife  where  die  aflauk  j 
die  defendant  is  found  guifcy ;  for  the  entry  upon  a  con-  "**>. "&  *» 

^  #«  gPatiam  Curut.  *$  3.  p .  7.  S.  C 

Defendants  may  fubftrit  to  a  fine,  though  abfcnt,  if  f  56  J 
tfaeyrhave  a  ckrk  in  Court  that  will  undertake  for  the  fine,  foment  ft*  « 
Jfift  2  -rf/a*.  Hkkeringin  cafe  was,  that  he  and  Ins  daugh-  H^jl^4* 
lets  wet*  indiaed  for  a  «fpafe,  and  Hicierwgil  only  V  «£t££ 
peared  on  the  motion  to  fubmit  to  a  ftnall  fiue.   But  where  upon  an  nnder- 
a  man  is  to  receive  any  corporal  punifbment,  judgment  J^jL^JJa* 
cannot  be  given  againft  him  in  his  abfence,  for  there  is  a  for  anyVorpoul 
iqpoi/  projhie ;  but  no  procefs  to  take  a  man  and  put  him  puoiOmienL 
vn  the  pillory.     Vide  tit.  Judgments, Duke's  cafe. 


7.     Brook  vcrfus  Huftler.  v^ncc***, 

'  '  ,  piie7Wa- 

[Hill.  4  Ann.  B.  R.] 

r\  E  B  T  for  an  amerciament  in  a  court-leet.    It  was  Lid  Amercement 
*-'    in  the  declaration,  That  the  defendant  was  amerced  m*>  bc  \ :tner.al 

etr  Cur.  not  laying  in  what,  fum,  and  that  it  was  affeercd  7"^^"^" 
y  afieerors  to  fuch  a  fum.  It  was  objected  that  the  Court  affeaed  to  acer'- 
©ught  to  impofe  a  fum  certain  ;  and  that9  by  aflieerors,  is  ^ufiTisi40W- 
after  to  he  mitigated.  Fide  Hob.  129.  Lev.  io6.  SeJ  s*'v  Ho^  ££ 
Cur.  cent.  The  amerciament  ought  to  be  general,  quod  Jit  Rep.  a.  0^76. 
in  miftricirdhi  and  /A*/  is  to  be  afceitained  by  affecr-  5:c  Lcx* r,!aa- 
ors  (J).  r     ' 

(2)   fw&  *c.  And.  47* 


(    S&    ) 


Ancient  SDemefne. 


vutKtuH,  |,    Baker  verjks  Wich. 

PV774*  ^ 

[Mich.  3W.&M.  B.  R. 

Ancient  de.  1  N  ejeftment,  defendant  pleaded  in  abatement  (*,)  that 

»^e»  Kow  *     the  lands  were  pared  of  the  manor  of  Bray,  and  that 

nuffloHiincieat  *c  manor  of  Bray  was  ancient  demefne  held  of  the  crown. 

demefne,  lands  And  this  was  held  naught  per  tot*  Cur*  For  hereby  it  miift 

hdd  of  the  ma-  be  underftood  the  lands  in  queftion  ire  part  of  the  dc- 

fa'tte  ford's*  mefnes 5  and  fuppofing  the  manor  to  be  ancient  demefne, 

court  only ;  par.  yet  the  manor  and  the  demefiies  of  the  manor  are  implead* 

"In  ^Jd" oS '  *k,c  at  common  law>  an<l  not  in  *c  to*Af*  court }  for 

the  tardus.  Poft  ^en  the  ^orc*  w°uld  be  judge  in  his  own  eaufe*    On  the 

186.    show,  other  fide,  ancient  demefne  lands  held  of  the  manor  are 

2em  6t0*  Le*'  *mplcadable  *n  the  court  of  ancient  demefne,  and  there 

405?*  sty?.  197!  on'y*     ?*&  F,  N.  B.n.m.    1  Re.  324,    And  therefore, 

Comb.  186.S.C.  becaufe  he  does  not  plead  that  thefe  were  lands  held  of  the 

OfwB 3R  1  manor °f  Brayf  judgment  quod refpondeat  oufltr. 
2  Burr.  1047,    1048. 

(a)  This  can  only  be  pleaded  by  the  leffor  of  the  plaintiff  claims  a  free- 
leave  of  Court  upon  a  fall  affidavit  of  hold,  the  plea  will  not  be  allowed,  for 
the  fatt— affidavit  that  the  lands  are  a  term  of  years  is  not  recoverable  in 
ancient  demefne,  and  holden  of  the  the  court  of  ancient  demefne*  That 
manor  of  A,  not  alleging  that  the  court  is  very  much  difapproved  of  % 
manor  itfclf  is  ancient  demefne,  is  in-  per  Curiam*  2  Bar.  1046* 
fufficicnt.    If  it  does  not  appear  that 

[57]  2.     Hunt  verfiu  Burn* 

[Hill.  11  Will.  3.  B.  R.  Comyns  93.  S.  C.  Poft.  244,  339.] 
Tenant*  in  an-    ryRACTON  calls  thefe  tenants  villamprrvileglati%  and 

thcir^rfon3,bat  tricir  eftates ;  for  if  ancient  demefne  be  to  be  tried,  the 
not  as  to  their  ifFue  is,  Whether  ancient  demefne  or  frank-fee  ?  The  pri- 
eftates.  3  Saik.  v;ieprC  arifes  from  the  conftitution  and  nature  of  the  thin* 

34.  S.  C.  Holt  *  ,       .  .     .  .  r  .-  1     a  .  & 

60.  coeval  with  the  government  itfelf,  at  leaft  as  ancient  as 

any  other  eftate  or  tenure  whatfoever ;  we  muft  fuppofe 
thefe  privileges  commenced  by  att  of  parliament,  for  they 

cannot 


annuity  Penfion.  $y 

cannot  be  created  by  grant  at  this  day ;  per  Holt  Chief 
Juftice. 

If  you  plead  that  the  manor  ofD.is  ancient  demejne,  you 
ought  to  aver  it  by  the  record  of  Doomfday,  for  that  is  the  trial 
of  k  :  But  if  you  plead,  that  Jiicb  a  place  is  parcel  of  a  manor 
which  is  ancient  demefne,  then  you  ought  to  conclude  to  the 
country  ;  fir  parcel  or  not  parcel  is  triable  per  pais,  2  E.  3.  ifloe  of  ancient 
15.  b.  Thomas  de  Grenham's  cafe :  But  it  feems  to  me  the  <*«nefnc  how 
other Jide  may  traverfe  its  being  ancient  demefne.     Andfo  was  triabIc% 
done  between  Saunders  and  Welch  C.  B.  Pafch.  9  Jac.  Rot. 
3 1 65.     Iffue  was,  Whether  the  manor  of  Otterbury  was  an- 
tient  demefne  f  And  the  Court  awarded,  quod  querens  habeat 
recordum  libri  de  Domefday  hie  in  o&abis  Hillarii.    At 
the  day  the  plaintiff  had  the  book  brought  in  by  a  porter.    It 
appeared  by  the  boo%  that  Edward  the  Confijfor,   anno  regni 
fui  decimo  o£hvo,  bad  given  this  manor  Abbati  Rotono-  , 
nenfi :  and  that  this  manor  was  not  in  the  title  of  At  terra  re- 
gis ;  fir  all  lands  held  in  ancient  demefne,  which  the  Confijfor  Ancient  de*    . 
hod,  were  by  William  the  Conqueror,  anno  regni  fui  vicefi.  ^£*S££ 
mo,  written  in  the  boot  called  Doomfday,  under  the  title  de  Terra  Regis  in 
terra  regis  ;  and  tbefe  are  all  held  in  ancient  demefne  at  this  Domeflay  Book, 
day  $  but  tbofe  which  were  given  away  by  Edward  the  Con-  ™  £°£  %  ^ 
feffor,  and  which  are  not  written  in  the  book  called  Doomfday,  Fits.  Ancient 
under  the  title  de  terra  regis,  are  not  ancient  demefne.    And  Demefne  1*. 
a  refpondeas  oufter  was  awarded. 

By  a  recovery  of  the  land  at  common  law,  it  becomes  frank-  By  recorery  at 
fie  for  ever  $  but  a  recovery  againft  the  tenant  is  reverfable  by  become?  frink- 
the  lord,  by  writ  of  deceit ;  and  fuch  a  recovery  makes  it  only  fee.  21  Edw.> 
franhfie,  quamdiu  it  continues  unreverfed :  but  when  it  is  46-  !>•  F.  N.  k 
reverfed,  it  becomes  ancient  demefne  again.     Vide  5  E.  3.  I9    ' 
61.    4  Inft.  270.     Moor,  pi.  285. 


annuity,  tendon.  [58] 


1.   Anonymous. 

[Trin.  7Wai.  3.inScacc,] 

'T1  H  E  king  cannot  grant  an  annuity,  for  his  perfon  is  *"»«  cannot 
x      not  chargeable  as  the  perfon  of  a  fubjea  j  but  if  he  f^B™"™?" 
fprant  it  out  of  his  excife,  or  any  branch  of  his  revenue,  it  k.  Dyer  9s.  fcC 
is  good  5  for  there  is  fomewhat  therewith  chargeable.  Ptowd» ■ ?*•  ■* 
Per  Barones  Scaccar. 
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2.     Smith  verfus  Wallia. 

[Pafch.  ii  Will.  3.  *.  R.    1  Ld.  Rayni.  587.  By  filename, 
Smith  «*$£*  Wallett.  S.  G.  but  not  8.  P.] 

Pefifion  ifliied  •  Pcnfion  out  of  an  appropriation,  though  btf  prefcrip- 
pM^ST  A  tiots  is  fuiblc  in  the  Ecclcfiaftical  Court,  for  k  couM 
fcription,  iuabie  not  begin  but  by  the  grant  and  iirititution  of  fpiritaa)  per- 

CwitSp$d^  fons#    And  d*"1*51*  tf  the  d^y  **  «***rfed,  it  rn*y  be 

Prohibition  tried  there *  /vr  Holt  Chief  Juftice,  upon  a  motion  for  a 

1  Cro.  675,  prohibition.    Fide  1  firwflr.  120.     3  Cnp.  67$.    Where  it 

1  Mod.  218.  -n  a  r^nfion  by  Ordinance  of  the  bi&on  afiing  as  iudge ; 

j  vent.  3,110,         ..    ~        -  .  '      -.     .  1      1         ri_  °  J      °    r 

265,  335.  ordtnamus  CS*  frnjtitutmus ;  and  where  by  concurrence  of 

s  Vent.  239.  the  bifhop  co-operating  with  the  patron,  Fide  N.  Br.  52. 

Su'Iii^'p?*  *'£•  47-  3  O*  810.  the  church  kfdf  charged.     1  hijl. 

»9.  Prohibition  a66.  fuch  annuity  cannot  be  reieafcd  to  the  ordinary  be- 

0. 11.  caufe  it  is  temporal  (*}• 

(*)  Fide  Str.  878. 


[59]  Appeal  («}♦ 


1.     Orbet  verfus  Ward. 

[Mich.  iW,&M.  B.  R.  Intr.  Hill.  3  & 4 Jac.  2. Rot.  1018.} 

Show,  *y.  APPEAL  of  murder  for  killing  her  hufband,  againft 

j  Mod.  a66.       -^     the  defendant,  nap er  deparochta  SantTi  JacM  Weftm* 

^good^i?  W  in  com*  MiL  &"'     Thc  dcfendant  *"  Prop"*  ptrfona  vemt, 

appeal.    Catth.   and  craves  oyer  of  the  writ  and  retorn,  and  then  per  A.  B. 

54.  Comb.  139.  attorn,  fuum  pleads  in  abatement,  that  there  is  a  pari(h 

Hoit6i/Tiem.  namcd  Sa  yamesxrithin  the  liberty  of  Wejlminjter ;  but  no 

parifh  named  St.  James  Weftnunfter  only :  To  which  it  was 

demurred,  and  the  caufe  was  adjourned  till  next  term, 

when  it  was  adjudged  for  the  defendant.     For  firft,  the 

demurrer  confefies  the  matter  pleaded  in  abatement,  via. 

(*)  Fide  ;  Bmr.  2643.  when*  the  pra&fe  on  appeals  appears  very  much  at 
length.    ¥u  alfo.5  Bur.  9798. 

•     that 
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That  there  is  no  fuch  pariih,  which  is  a  good  plea.    2dly,  !*  JJJ*11  *" 
The  plea  being  bv  attorney,  ought  not  to  have  been  re-   j^  l^£m 
ceived ;  and  thougn  it  b  received,  yet  it  was  wrong,  and  ney.  x  Lill.  79. 
therefore  void.    The  confequence  is,  that  the  caufe  is  dif-  Poft*  **• 
continued  by  the  adjournment. 


%.    WUfofi  wr^/  Laws* 

[Triii.  {W.&M.  B.  R.     i  Ld.  R*ym.  2< 


1  Ld.  R*ym.  20.  S,  C] 


JW^IL  BON  brought  an  appeal  of  murder  aga'mft  John  4  Mod.  490. 
*r      Law  for  killing  his  brother  Robert  Wilfin,  and  de-  JUiftttoT 
clares  againft  the  defendant,  for  that  he  in  parochia  SancJi  defendant  de. 
JEgidii  in  Campit)  (fuch  a  day,)  circa  boram  primam  poft  ««*•  *■•*««- 
meridxem  ejufdan  diei9  did  afiault,  faV.  £j*  in  & fuperjitpc-  ^^^stam. 
riorem  partem  ventris  juxta  peclus  &  medium  corporis  percuf*  98.  b.  1  BuJft. 
Jitypupugity  &  inforavit  dans  ei  vulnus  mortale,  &c.     De-  ,43•rfsB.^TOT?, 
fendant  craved  oyer  of  the  writ  of  appeal  and  the  retorn,  by^pj«rMce, 
and  then  demurs  in  abatement,  and  pleads  over  to  the  fe-  where  the  party 
lony.    After  feveral  exceptions  taken  to  the  return  were  c£JJ£{j|jjj£e. 
overruled,  Jpftice  Giles  Eyre  held,  That  if  the  return  had  Jtherwife,1  where 
been  naught,  the  defendant's  appearance  could  not  have  he  challenge*  the 
helped   it ;    for  appearance  helps  only  when  the  party  ^feft*vent' S* 
comes  in  and  pleads  to  ifloe,  not  when  the  party  comes  show.  Rep.  320. 
in  and  challenges  the  procefs  upon  the  account  ot  Its  de-  Stam/.  1.  Skin. 
fed.  Fiat  1  Ro.  789.   Bui.  14a.    2  Cro.  284.    Teh.  204.  ^^'smsu 
After  this  feveral  exceptions  were  taken  to  the  declaration,  carth^il 
Upon  which  it  was  ruled  per  Cur.  .ift,  That  circa  boram  3  Salic  380. 
primam  was  as  *  certain  as  can  be ;  for  the  law  does  not  tie  B.°R.6Temp.ep* 
a  man  up  to  an  exalt  minute.     2dly,  That  the  defcription  Hard!  369.  ' 
of  the  wound  in  Ji/perhrem9  &c.  could  not  be  more  cer-      *  f  go  1 
tain.     3dlyf  That  percuffit,  pupugit%  fef  inforavit  dans  ei  Whatiifuffi- 
tnortale  vulnus,  was  better  and  more  certain  than  if  it  had  cient  <«taimy 
been  et  dedit,  as  the  other  fide  would  have  had  it.     4thly,  j^J  JU£ 
That  the  fad  is  well  alleged  in  a  pariih,  though  the  fta-  80,8a.   1  ink 
tute  of  Gbucefler  requires  the  vill  Ihould  be  fet  forth;  for  IL7»*J    Pa' 
the  pariih  fliall  be  intended  a  vill ;  and  though  there  may  jJ^JJej  ^ 
be  more  than  one  vill  in  a  pariih,  that  (hall  never  be  fup-  tain  more  tha* 
pofed.     And  therefore  if  the  cafe  happens  to  be  fo,  it  one  tUt  c*th# 
muft  come  of  the  other  fide  to  ihew  it.     1  bijl.  1*5.  *.  I7' 
Judgment  to  anfwer  over. 

N.  B.  %Tn  eafi  of  Widdrington  verfus  Charieton,  Trin. 
1 1  Ann.  In  appeal  adjudged  contra  upon  this  point,  per 
Parker  C.  J.  Powys  &  Eyre  contra  Powell. 


<fc>  appeal. 

j*    Armftrong  verjus  Lifle* 

[Hill.  8  Wifl.  3.  B.1L] 

App»iof  doth  j  ISL  E  was  indifted  at  die  feffions  of  gaol-doliverr 
*™i5ttf-L'  for  Ac  cwmt7  of  Cumiirlaml,  for  the  murder  of 
g«oi-deiivery9  Richard  Armflrong%  and  was  thereupon  tried  and  CM- 
and  removed  in.  Ti&cd  of  manslaughter.  Immediately  after  the  vcrdi£fc 
JTom^skirT"  #**  Armfirmjt,  brother  of  Richard,  ]Mit  into  court  a 
€70.  s.  c.  bill  of  appeal  of  murder,  and  prayed  by  his  connfel  that  it 
comb.  410.  might  be  received  and  filed,  and  that  the  defendant  might 
c»th.  39<?3#  I*  thereupon  arraigned.  But  before  the  appeal  was  ar- 
c»fcsB.R.  raigned,  Lijle  demanded  the  benefit  of  his  clergy:  And 
108, 109, 1 57.  the,,  ^c  biU  of  appeal  was  by  the  appellant's  counfel  read 
3"  in  open  court,  and  Lifle  appeared  to  it  and  prayed  to  be 

bailed,  butrefufed  to  plead  ;  upon  which  he  was  remand- 
ed  to  gaol  quoufqut)  &c.  This  whole  proceeding  was'en- 
tered  upon  the  record  of  the  indidment,  together  with  the 
conviction  of  manflaughter,  and  returned  into  B.  &upon 
a  certiorari^  and  the  appeal  was  alio  returned,  but  upon 
the  record  of  that  no  mention  was  made  of  any  proceed- 
ing. Lijle  was  alfo  brought  up  to  the  bar  by  habeas  cor- 
pus,  the  return  whereof  being  read,  the  appellant  moved 
for  a  copy  of  it.  Etper  Curiam,  It  mud  be  firft  filed,  for 
it  is  not  before  us  till  filed,  and  we  can  order  nothing  con- 
cerning it  till  it  is  before  us* 

Being  filed,  the  appellee  prayed  his  clergy :  to  hinder 
which  the  appellant  took  exceptions  to  the  indi&ment, 
convi&ion,  and  trial.  Etper  Cur. 
This  is  the  king's  record,  in  which  you  cannot  aflign  er- 
Poft.  447.  rors :  You  are  a  (hanger;  and  perhaps  the  prifoncr  has 
releafed  thefe  errors  to  the.  king ;  and  you  have  nq  war- 
rant of  attorney  filed,  and  ought  not  to  fpeak  or  be  heard 
in  the  caufe. 

Neverthelefs  he  was  not  admitted  to  his  clergy  this  day, 
and  it  was  moved  he  might  be  bailed ;  but  the  appellant 
oppofed  that,  unlefs  he  might  be  permitted  to  arraign  the 

[61  1  appeal,,  or  unlefs  the  appellee  would  give  bail  to  the  ap- 

u    J  peal  j  for  if  he  (hould  get  at  large  before  the  arraignment 

of  their  appeal,  they  could  have  no  procefii  againftnim  tot 
bring  him  in  again,  and  fo  the  appeal  would  be  loft* 

Et  per  Cur.  An  appeal  by  bill  is  always  againft  one  m 
cuftodia*  and  he  muft  be  in  cuftody,  or  cite  you  cannot  ar- 
raign him. 
s  John. »«.         Then  they  urged,  he  ought  not  to  be  bailed,  becaufe  he 
Its?1'  ReP"      was  *°und  gu#l,ty  °f  manflaughter,  and  no  clergy  allowed* 
'    .    ,  Sed  per  Cur.     Juftices  of  oyer  and  terminer  cannot  bail 

Ben'h  may  Lil  in  fuch  cafe,  but  this  Court  may  do  it  at  difcrctkm, 

one  coovi&ed  of  manilaugbter* 

Accordingly 


appeal 

Accordingly  he  was  bailed  generally  on  the  crown-fide 
to  appear  de  die  in  diem. 

At  another  day  Mr.  Solicitor  General  prayed  judgment 
for  the  king  againft  the  prifoner  on  the  indi&ment :  And 
the  defendant  oeing  aflced,  what  he  had  to  fay  why  judg- 
ment flionld  not  pafs  againft  him,  prayed  his  clergy. 

JEtper  Cur.  Had  the  defendant  prayed  it  at  the  feffion 
of  gaol-delivery,  it  could  not  have  been  denied  him  there  : 
Now  he  is  here,  we  cannot  give  judgment  againft  him 
without  aflring  what  he  has  to  fay  why  judgment  fhould 
not  be  given :  Nor  can  we  deny  him  here  what  could  not 
have  been  denied  him  there.    Hereupon  his  clergy  was 

allowed  him,  and  he  was  tried  by  the  ordinary  of , 

who  gave  him  a  pfalm  to  read,  whereof  he  read  the  firft 
verfc :  And  then  Sir  Samuel  Aftry  afked  the  ordinary,  Le- 
git vel  non  ?  who  anfwered,  Legit.  Whereupon  the  exe- 
cutioner burnt  him  without  the  bar  on  the  brawn  of  the 
left  hand,  and  then  the  appellee  prayed  to  be  difcharged. 

Sedper  Cur.  You  muft  (till  (land  upon  your  recogni- 
zance, and  if  you  would  difcharge  the  appeal,  you  muft 
liie  zfcire  facias  againft  the  appellant,  and,  if  he  doth  not 
.  appear,  nonfuit  hint.  Hereupon  a  fcire  facias  was  taken 
out  returnable  at  a  common  day :  And  no  return  being 
made  by  the  (herifF,  the  prifoner  moved  again  to  be  dif- 
charged. 

Sedper  Cur.  You  muft  take  a  new  day,  and  procure  a 
return,  unlefs  you  can  get  the  appellant  to  appear  gratis, 
as  he  may  if  he  pleafes ;  and  accordingly  the  appellant  did 
appear. 

And  now  it  was  queftioned,  Whether  the  appellee 
ought  to  be  arraigned  again  on  the  bill  of  appeal.  Et  per 
Cur.  The  appellant  muft  arraign  the  appellee  de  novo,  but 
is  not  to  make  a  new  count ;  for  the  arraignment  is  no 
commencer  but  a  revivor  thereof,  like  a  re-fummons. 
Vtde  2  Ro.  Rep.  478. 

Upon  this  the  appeal  was  arraigned  in  French  by  the 
appellant's  counfel,  who  read  the  count,  and  therein  the 
word  wound  was  ufed,  which  Holt  C,  J.  took  notice  of  and 
difliked,  not  being  French. 

And  now  the  clerk  of  the  crown  going  to  arraign  him 
likewife,  it  was  obje&ed  by  the  appellee's  counfel,  That 
the  appeal  being  commenced  before  juftices  ofeprand 
terminer,  and  not  by  them  determined,  was  therefore  dif- 
continued,  and  fo  no  appeal  depending :  And  that  this  ob- 
je£tion  came  in  proper  time  now  j  left  they  might,  by  the 
arraignment  being  completed,  be  eftopped. 

Sedper  Cur.  Though  the  appeal  wzsfne  die,  yet  it  was 
not  discontinued,  and  the  return  of  the  certiorari  makes  a 
continuancej  and  Is  fufficicnt  to  continue  it  againft  the 
prifoner. 

The* 


6l 


Co.  Entr.'  355. 
Poft.  103. 


3  Bui  ft.  113. 
StyL  371. 


Arraignment  of 
appeal. 
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Appeal  put  fine' 
die,  and  notdi& 
continued. 


$a  appeal- 

Then  it  waa  queftioueoV  Oh  what  fi4c  the  appeal  (houtd 
be  arraigned  ?  J5/  /er  Cr/r. 

A  civil  caufe  is  always  on  th*  plea-fide,  unleis  it  come 
ia  by  attachment*  And  Mr,  AJton  faid*  Appeal*  whether 
bv  writ  or  bill*  was  always  arraigned  in  EtigtQb  oa  the 
plea-fide,  unlefe  it  came  in  by  certiorari  -x  for  then  }t  was 
on  the  crown^fide. 

Accordingly  it  was  ruled  in  this  cafe*  but  not  to,  make 
a  precedent* 

And  now  it  became  a  queftioi*,  How  the  appellant 
ought  to  appear  and  profecute  ?     Et  per  Ci/r. 
Muft  be  com-         Every  appeal  mull  be  commenced  in  perfon*  but  may 
mmced  in  per-    be  profecuted  by  attornev,  unlefs  whore  wager  of  battail 
«w.    PonTL.  **e8  » *n  tmb  caie  he  mud  commence  in  perfon  and  profe- 
Show.  Rep" 47/  cute  in  perfon  alfo.     But  where  there  is  no  wager  of 
battail,  there  it  may  be  profecuted  by  attorney*  for  which 
there  rnuft  be  a  fpecial  warrant  of  attorney  filed:  And  it 
the  plaintiff  appear  by  attorney*  when  he  ought  apt,  t?c* 
this  is  a  djlcantinuance. 
Bail  in  appeal  of      It  was  alfo  moved  that  the  appellee  might  be  baited, 
murder.  And  fa  Court  held  he  mu(t  be  committed  to  the  mar* 

(ha],  upon  the  appeal^  and  the  bail  muft  be  corpus  fire 
corpore :  And  that  the  recognizance  may  be  either  to  me 
king  or  to  the  party,  as  it  was  in  Primrofe's  cafe  j  yet  it 
was  held  the  better  courfe  to  take  it  to  the  king 5  and  fo 
it  was  done  in  this  cafe. 

At  laft*  upon  the  appellee's  prayer,  he  was  allowed  to 
(land  upon  the  old  recognizance  till  another  day,  that  he 
might  have  time  to  find  bail,  and  to  plead,  and  every  thing 
to  be  entered  as  of  this  day. 

At  the  day  appointed  the  appellee  pleaded  the  indict- 
ment and  conviction  of  manilaughter  at  the  feffions  of 
gaol-delivery,  which  was  removed  in  Br.  R.  and  that  no 
judgment  was  thereupon  given  •,  and  that  at  the  time  of 
the  conviction  he  was  and  yet  is  a  clexk,  and  then  prayed 
•  his  cfcrgy,  and  ©figred  to.  read  a*  a  cJerk>  if  the  Court 
would  have  admitted  him  thereunto  >  and  that  afterwards, 
ft.  die  Luna  prox.  pojl  eraflmum  Pur%  Be.aU  Maria  Y'trg. 
lad:,  being  demanded  by  this  Court,  Why  judgrfttnt  fliould 
pot  be  given  againft  him  ?  he  prayed  the  benefit  of  clergy  ; 
which  being  allowed,  he  read  as  a  clerk,  and  was  burnt 
in  the  haud,  prout  per  record*  £$V.  with  the  ufual  aver- 
ments i  apd  as  to  the  fejony  and  murder  he  pleaded  not 
guilty.  The  plaintiff  replied,  that  he  demanded  the  ap- 
pellee to  plead  at  the  feuions  of  gaol-delivery,  and  that  he 
refufed.  To  which  the  appellee  demurred* 
f  g-  "T  The  replication  being  naught  and  merely  impertinent, 

L    $  J  the  qucftbn  was  upon  the  bar*  via*  Whether  a  conviction 

of  manslaughter,  on  an  indictment  of  murder,  and  clergy 
allowed  thereon,  could  be  a  bar  to  an  appeal  precedent  or 
10  concurrent 
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concurrent  ^rit)i  tile  iiHfi&ment  ?  For  both  being  tetiHtyed 
ttf  one  feffions*  which  is  tttit  One  day  in  law,  the  appeal 
was  concurrent  at  leaft  with  the  indictment,  arid  prece- 
dent to  the  conviction  thereon  5  fo  that  this  was  infilled 
fan  by  the  counfel  for  the  appellee  to  be  a  cafe  at  common 
law,  and  not  withiti  the  3  H.  7.  r.  1.  which  extends  not  Va*.  204* 
to  an  appeal  antecedent,  bttt  fublequent  to  the  ixidlftnieiit. 
Stdper  Cur. 

At  common  law,  auttrfoiU  conviBox  acquit  was  a  good  Convi&ion  of 
bar  to  an  appeal,  fdr  no  fnan's  life  ©tight  to  be  twice  eh-  wMMthter 
daggered  for  the  fame  offence  i  sind  fo  the  law  would  be  **£%&£ 
at  this  day,  had  not  the  3  H.  7.  c.  1.  altered  it ;  by  which  an  appeal,  ante- 
Accprit  or  convift  on  an  indi&mcRt  is  made  no  plea  in  an  «<*«"»  c°"cur- 
appeat,  unkfs  clergy  be  had  thereupom    The  words  of  J^0,'  Aundcf0 
the  ftatttte  are  general,  vs%.  in  an  appeal,  without  faying,  it  is  if  clergy 
iritigbt  Jr  to  h  brought ;  and  therefore  extend  to  all  ap-  JJ^J,^^ 
peals,  whether  fubfeqacnt,  or  antecedent,  or  concurrent!  a*  Court* 
Attd  as  for  the 'having  of  clergy,  it  has  beeii  adjudged,  that  Sumf.98.  HaU 
paying  of  clergy  is  haying  of  clergy,  within  the  ftatute  \  J1^™'^904 
for  by  praying,  the  prifoner  has  ddne  all  that  he  could  J  Kdyn.  Rep.  944 
•lid  the  default  or  delay  of  the  Court  in  not  granting  ">7-   *  ***< 
when  they  ftould  have*  granted  il,  ought  hot  to  turn  to  his  *"'1|]irdL *** 
prejudice.     Heft  was  indeed  no  regular  prayer  made  to      ' 
have  dergy  at  the  gaol -delivery,  becaufe  the  defendant 
was  never  called  to  judgment  by  the  Court :  And  if  the1 
Cetsrt  will  hot  proceed  to  judgment,  and  afc  the  party 
what  he  can  fay  why  judgment  ftiould  not  be  again  ft  him, 
whereby  he  has  no  opportunity  to  pray  his  clergy,  it  is  the 
default  of  the  Court,  and  not  of  the  party,  and  therefore 
fhall  not  prejudice  him :  And  the  plea  in  this  cafe  was 
held  a  good  bar  to  the  appeal  (it).  Btkr  the  appellee  was  not 
difcharged  till  Mtckailam  term  following; 

(a)  R.  ace.  f  Bar.  2798. 

4.     Wiimbt  ber/lts  Tilfeh 
[fcdea.  13  Will.  3;  B.  R.  1Ld.Raym.671.  S.C.  Com.  16$. 

APPEAL  ttf  murder  bjr  wttt>  arid  there  was  but  cle^i  to*&©F«p* 

-"    vendays  bctweeh  the  ttji  and  retbfn  of  the  writ}  gg^J^ 

defendant  pleaded  a  conviftibrl  of  itianflaughter,  and  cler-  twceft  J^  -fMi 

gy  allowed.    Etper  Cur.  The  fault  of  the  retorn  is  cured  tetohj;  eumj  bt 

by  the  defendant's  appearing  and  pleadirig  irt  chief  \  for  the  g£d!$™' 

tcafon  of  fifteen  day?  between  the  ttjle  and  retorn  of  ori-  *  tub.  461. 

ginak,  is  to  the  end  the  defendant  may  have  time  enough  £»fo  »•*•***« 

to  come  hither,  computing  rwenty  miles  to  a  day's  jour-  s' c'*^ 
Hey ;  according  to  which  allowance,  if  the  defendants  be 

V01..L  e  i* 


6s$.  appearance. 

/  in  England,  they  have  time  etiough  to  come  hither.  Vide 
j£*/~  2  In/fi  367.  Bracl.  lib.  3.  135.  lib.  4.  238.  If  the  de- 
f  64  J  fendant  woujd  take  advantage  of  this  defe£tf  he  muft  plead 

fpccially,  as  in  an  affize,  nient  attach,  per  15  jours.     Vide 
X2  2?.  4.  1 1.     9  E.  4.  18.     1  Ventr.  7.     And  final  judg- 
ment was  given.    He  pleaded  the  fame  plea  as  in  Amu 
Jlrong  and  Lijle^  only  that  clergy  was  regularly  allowed. 

5.  Loder's  Cafe. 
[Pafch.    4  Ann.  B.  R.] 

.  ,Ante6i.NPUin.  I  N  an  appeal  of  murder,  GirdUr  offered  a  warrant  of  at- 
tain" *pp«*i  i  torney  for  tlic  plaintiff,  but  that  was  difallowed,  be- 
™fon?and  »ot  caufe  *«  plaintiff  muft  count  in  pcrfon.  Then  he  ar- 
by  attorney.  If  raigned  the  appeal  in  French)  and  delivered  in  the  roll  in 
the  plaintiff  be    Lat\n .  Up0n   reading  whereof,  the  Court  obferved  the 

'  snaybe  demand-  plaintiff  counted  per  attorn,  futtm.  And  the  Court  held, 
ed  and  nonfuit-  i  ft,  That  this  had  been  a  difcontinuance,  if  the  plaintiff 
•*»  *V*  fuch  himfelf  had  not  been  prefent  in  court  at  the  fame  time : 
peremptory,  be-  but  if  he  had  been  abfent,  the  plaintiff  might  have  been  de- 
caufe  before  ap-  manded  and  nonfuited ;  yet  fuch  nonfuit  had  not  been 
S!^oT.'  Co**  PcrcmPtory»  f°r  lt  l*  but  *  nonfuit  before  appearance. 
Lit.  130'.  a.  °'  2dly,  The  Court  allowed  the  words  per  attorn,  fuum  to 
4Mod.99.s.C.  be  (truck  out,  becaufe  it  made  the*count  agreeable  to  the 
truth;  and  the  parchment  was  not  a  record  in  court 
.    till  filed. 


Appearance* 


Anonymous. 

[Mich.    1  Ann.   B.   R.] 

Fioccfc  was  an-    TjERETOFORE,  when  a  writ  ifiued  out  of  B.  R. 
ciently  entered     n  jt  ^5  entered  upon  a  roll,  fo  that  though  the  officer 

^dJh' 468.  ^  not  rcturn  *c  writ  at  the  day>  yet  the  defendant 
might  appear  at  the  day,  and  (hould  be  received  fo  to  do  ; 
cither  to  fave  a  penalty,  or  his  inheritance ;  and  fo  they 

did 
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did  in  the  Cotrtmon  Picas ;  they  entered  the  writ  upon  a 
Toll,  by  way  of  recital,  via;  Dominul  Rex  miftt-breve  fuum 
claufum  in  b*c  verba,  &c.     Per  Holt  Chief  Jttftice^ 


Apportionment  anD  ^t^tfion,        1 65,] 

1.  Countefs  of  Plymouth  verfus  Thrograortorii  j^  R«T* 
In  Error.  coim.  67. 

[Hill.  3  Jac.  2.  B.  R.J 

/N  debt;  the  plaintiff  dfcclared  upon  a  writing,  where*-  Entire  contra^ 
by  the  defendant's  teftator  had  appointed  the  plain-  *^ot  6*  divide 
riff's  teftator  to  receive  his  rents,  and-promifed  to  pay  Jjj.s.C.*1* 
him  100/.  per  annum  for  his  fervice,  and  thews  that  the 
defendant's  teftator  died  three  quarters  of.  a  year  after* 
during  which  time  he  ferved  him  ;  and  demands  75  /•  for 
the  three  quarters  \  judgment  for  the  plaintiff  in  C.  B.  by 
nil  die.  and  now  upon  error  brought,  Serjeant  Holt  argued; 
that  without  a  full  year's  fervice  nothing  could  be  due; 
and  that  it  is  in  nature  of  a  condition  precedent.    If  I 
leafe  lands  for  years,  refcrving  20  /.  rent  yearly,  and  at 
the  end  of  three  quarters  be  evi&ed,  leffor  (hall  have  ho 
rent,  for  rent  (hall  never  be  apportioned  in  refpett  of 
time  j  fo  it  is  of  wages,  annuity  and  debt.     Annua  net  Hed.  53.  tit. 
debitum  judex  non  feparat.     This  being  one  confideration  *5**  6t-\  °°* 
and  one  debt,  cannot  be  divided.    Judgment  reverfed  (a);  gcL'jt!^ 

(«)  Vide  2  Bl.  Rep.  1  tax ;     H.  Bl.  2491     3  Vin.  Ah.  8. 

4.  Hawkins  vefftrs  Carded; 
fMfch.  10 Will.  3.  B.  R.    1  Ld.  Raym.  360.  S.C.j 

A  leaving  a  bill  of  exchange  upon  B.  indotfes  part  of  Cartb.466.sc. 
f<-  it .to  J.  S.  who  brings  an  aaion  for  his  part,  and  &*£»£, 
the  defendant  demurs,  beeaufe  the  contraft  cannot  be  0t  the  fum'in  * 
divided.     And  Nortkey  argued  this- was  founded  on  the  Mil  of  exchange, 
cuftona  of  merchants,  and  there  may  be  fuch  a  cuftom  in  £^ J^t 
G  %  trade. 


6s  Zppmtitt* 

AhT"*  tKt      trade.     StJptr  Ihk  Chief  JuAtc*  Where  a  man's  con- 

ftciifirdTwim  ***&  b**  fubje&ed  htm  only  to  one  a&ion,  it  cannot  be 

H.  by  his  eon     divided  fo  as  to  fubjc&  him  to  two.     If  the  grantee  of  a 

hT^if^*      rcnt-chargc  levy  a  fine  of  part,  he  cannot  compel  the  te- 

•cTou  crnly^     nant  t0  attorn ;  yet  if  he  devife  part,  the  devifee  (hall 

cannot  bt  divid-  diftrain.     If  a  feoffment  be  made  to  a  man  and  his  heirs 

5*1  ?. M  w  fub"  with  warranty,  and  he  makes  a  feoffment  to  two,  the  war- 

Ject  him  to  two.  .  ' '    .-  .  i      i      i    •  •     i         -^ 

i  intt.  ;8<.».     ranty  is  gone.     If  two  take  lands  jointly  with  warranty, 

%  WUf.  a6a.      and  one  makes  a  feoffment  over  of  his  part,  the  warranty  is 

gone  as  to  him,  but  remains  to  the  other  fp  as  he  may 

[  66  J  vouch  for  his  moiety.     But  by  common  law,  if  they  had 

/fr*^   +/ac  made  partition,  their  warranty  was  loft.     In  the  principal 

y     .  cafe,  the  plaintiff  fliould  have  acknowledged  fatisfa&ion  for 

^**^tW*  l*f€~    the  reft. 


apprentice.     Fide  Title  Orders  of 
Jufiices.     Poft. 


i.    The  King  vtrfus  Peck. 

[Mich.  io  W9L  ^  B,  R.] 


Sbow.4C5-  Or*  tt  Took  an  apprentice  in  bufbandry,  according  to  the 
<kr  of  jufticc,  Tl .  5  jsfa,  and  died  before  the  time  of  apprenticefliip 
AiiiksepMftm-  expired*  leaving  him- impotent  and  a  cripple.  The  juf- 
tor's  appicocice,  ticcs  of  the  peace  at  fcflion8  ordered  the  executor  to  keep 

'  ^^I uMwL  *•  aPPrcn*iqe  *  ^ut  this  was  S^^cd  ^  A  A  becaufe  of 

i  shoves.       the  great  inconvenience  that  might  follow ;  for  it  may  be 

3  Mod.  270.      the  executor  has  not  aflets,  and  lives  in  another  county. 

It^mltfkj.    And  fyfi  J#  ^ai(!|  ^hat  an  *PPrenri<*fhip  was  a  perfonal 

i  Uv.84.'        truft  between  the  mailer  and  fervant,  and  determined  by 

*  stran.  i»66.    the  death  of  either  of  them.  And  by  the  death  of  either  of 

Cro.  Eli*  553*  them,  the  end  and  defign  of  the  apprenticefliip  cannot  be 

obtained  ;  and  it  may  be  the  executor  is  of  another  .trade. 

He  admitted  covenant  would  lie  againft  the  executor 5  but 

in  that  there  is  no  inconvenience,  becaufe  the  executor 

may  make  his  defence  by  pleading  no  aflets,  or  debts  of  a 

By  cuftom  of      higher  nature.     Holt  Chief  Juftice  faid,  That  by  the  cuf- 

{oMhSi  pu£U"  tom  of  LoV(bn  in  t,iefe  cafes>  ,thc  executor  (hall  put  the  ap- 

tKftacof^iapprcn-  prentice  to  another  raaftcr  of  the  fame  trade.     And  that 

in 
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in  other  places  it  would  be  very  hard  to  conftrae  the  death  *+  *"2?!5? 

of  the  mafter  to  be  a  difcharge  of  the  covenants ;  he  fiud,  22j£^£, 

it  had  been  held  that  the  covenant  for  inftruQion  failed, 

but  that  he  (till  continues  an  apprentice  with  the  executor, 

quoad  maintenance.    Adjournatur.  Vid.  i  Lev.  177.  r  Sid. 

216.    The  executor  is  liable  in  covenant,  if  he  docs  not  x 

inftruct  him,  or  find  him  another  mafter. 


a.     The  King  verfut  Fax.  [67] 

[Paf.  1 1  Will.  3.  B.  JL] 

TNDICTMENT  for  ufmg  the  trade  of  a  tailor,  not  $«r*fceof,p- 
**     having  ferved  an  apprenticefliip   feven  years,    was  J^t,^ll^ft!j* 
quafhed,  becaufe  only  faid,  Not  having  ferved  as  an  ap-  dent  to  enable 
prentice  infra  regnum  Anglia  out  Walliam  /  for  it  may  be  H.toufethe 
he  did  fo  beyond  fca  j  and  if  it  were  any  where,  it  fufficcs.  Jj£  »»**!«* 

MoJ.CafetsS.    CaJM&ilajf.'i/Q* 

3.  KlbnV  Ca/e. 

[BUI.    11  Will.  3.  B.RJ 

*pHE  Court  held,  ift,  That  juftkes  mav  discharge  an  jx*mm<3*<* 
*      apprentice,  ami  may  alio  order  a  reititution  of  the  ftWeet  over  the 
money  within  the  equity  of  the  ftatute  («).    adly,  That  ?•****   *°*" 
if  the  mafter,  being  bound  to  anfwer  at  feffions,  does  aot  i  swS|  ^3  * 
appear,  it  is  a  forfeiture  of  his  recognizance}  but  yet  at  CtfaB.Il.  49ft* 
the  fame  time  the  juftices  may  proceed  to  make  an  order  r  C  b*!?*  **" 
agaiaft  him*  my  Hwi'ivt 


(a)  5  ££«,  c.  4.    /Vir  &•  ao  £•  t.  c.  19, 

4.  Anonymous 

[HilL    11  Will.  3.  B.  R.) 


^  ty^s/^^r 


»THE  juftices  may  force  a  mafter  to  take  an  apprentice,  y«ftteia»* 
-*    for  by  the  ftatute  the  juftices  are  to  put  them  out,.  forec  *»•**»*> 
and  therefore  muft  be  conftrued  to  have  confidentially  a  ^  p^hST 
power  to  compd  the  mafter  to  receive  him :  And  if  the  c.J.thatthc 
mafter  turn  him  away,  they  cam  make  him  refund.  1  Lr%\  **■•  hm  apt 
1*1.     Upon  an  order  made  at  the  .feffiona  to  difchaige  SSKiSr 
the  apprentice,  it  did  not  appear  that  he  appKed  himfdf  cbvgt  i^cq. 
firft  to  a  juftice  of  peace-,  and  Halt  C.  J,  was  of  opinion,  *?J  J*?* 7* 
die  juftice  has  power  to  make  an  order  j  and  if  obeyed  by  ?swu99-  ?**» 
Ilk  noter*  then  the  feffions  can  hare  no  power ;  if  di&  w.  *.  4*.  ^ 
C  3  obeyed* 


«7  apprentice. 

Contra  x  Vent,  obeyed,  then  the  juftice,  upon  complaint,  may  bind  the 
St.  no^Poft.  mafter  to  the  feflions  y  and  that  the  feflions  have  no  power 
68,  contrL  °  otherwife.  Turton  and  Gouidy  conU  That  he  could  not 
i  Mod.  »,  187.   j,in(i  ovct.     Adiournatur. 

I  Lev.  84.  J  * 

*SaJk.  491.     iSiand.  314,    16  Mod.  Cafes  164.  Carth*  94.    Skin.  1x4* 

5.  FrothV  Cafe. 

[10  Will.  3.  at  Sony  Affixes.  a  1  Ld.  Raym.  738.  S.  C] 

Service  beyond  XJ  Served  feven  years  as  an  apprentice  beyond  fea,  but 
fea  excuiet  from  "•  was  not  bound.  This  is  fufficient  to  excufe  him 
5  E,1,l*nt*'  *  from  the  penalties  of  5  Elix.  per  Holt  C.  J.  at  Surry 
L'c.  S'  Affizes.      ' 


[  (58  ]  6.  Tfhe  King  verfus  Johnfon. 

[Trin.  13  Will.  3.  B.  R.] 

Ants 67.  Scf-  pXCEPTION  was  taken  to  an  order  for  difcharg- 
^on»maydif-  *-*  ing  an  apprentice,  x  ft,  That  the  complaint  was  made 
UceT  wHoal  originally  at  feflions  without  any  previous  application  to 
order/and  order  a  (ingle  juftice  out  of  feflions.  And  2dly,  That  the  juf- 
ixaoncy  to  be  re.  tices  had  ordered  money  to  be  returned.  And  now  holt 
5^3};  jJJi  C.  J.  delivered  the  refolution  of  the  Court,  That  the  order 
3x4.  Contra  pi  was  good.  If  it  had  been  a  new  queftion,  he  fliould  have 
4.  Poft.  490,  held  a  prioy  application  to  Tome  juftice  out  of  feflions 
i9Saund*jx4.5"  neceffary »  ^^t  after  fo  many  orders  affirmed  in  this 
*Saik.47o,  court,  which  have  been  otherwife;  it  is  too  late  to  un- 
490,49?* S.C.  fcttic  that  now(fl).     As  to  the  fecond  point,  he  nevcf 

doubted  that,  for  it  is  a  power  confequential  upon  their; 

jurifdi&ion  to  difchargc  (>). 

[a)  R.  are.  Str.  143,  704.     Ca.  Temp.  Ld.  Har.  ioi. 
\b)  R.  cont.  Str.  $9.     R.  ace.  z  Bac.  Ak.  Ma.  and  Sir. 

7.  Inter  Inhabitantes  Paroch.  Caftor  &?  Aides, 

\  [Mich.  13  W.  3.  B.  R.     1  Ld.  Raym.  683.  S.  C] 

A» prentfee  !•  A  P°°r  child  being  bound  at  Caftor,  his  mafter  therp 
'  nor  affignibk.     *\  flffignC(i  him  over  to  another  mafter  who  lived  in  Aides  i 

^Salk66*  t.  and  **  wag  hcld,  that  thc  P°°r  chi,d  Should  gain  a  fettle- 
1  Ur.^4.9Can.  ment  at  Aides  where  his  fecond  mafter  lived  ;  for  though 
not  be  bound  nor  the  apprentice  was  not  ailignable,  yet  that  affignment  was 
m«  dcedT1  WiA  not  mcrcly  void*  but  amouuted  to  a  contrail  between  the 
two  matters,  That  the  child  fhould  ferve  the  latter*    So 

that 
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that  this  affignment  is  good  by  way  of  covenant,  though         ,»   0  J2  oy/2 
it  be  not  an  affignment  to  pafs'an  intereft  (a).    Vide  3  Keb.        So-4?  ^^  ^4-y 
304.     ai  H.  6.  n,  22.    One  cannot  be  bound  an  ap-   * 
prentice  .without  deed,  nor  discharged  without  a  deed  (J). 


J  a)  R  ace.  Bur.  S.  C.  578.      BL  R*.  365.     1  Seff.  C.  315. 
many  other  cafes  cited,  3  Bum.'Juf. 
(i)  R.  cent.  1  r.  R.  130. 


'/S4/Jtw 


8.  Barber  verfus  Dennis. 

[Trin.  2  Ann.  B.  R.] 


A  Waterman's  widow  took  an  apprentice,  who  went  to  6  Mod.  Caf.  69. 
•**  fea  and  earned  two  tickets,  which  came  to  the  de-  Wha?cver *p- 

fendant's  hands.    The  widow  brought  trover  for  the  bdo^Tto  Ae 

tickets,  and  had  judgment :  for  what  the  apprentice  gains,  mailer,  and  fee 

he  gains  to  his  matter}  and  whether  legally  apprentice  or  ™y£™£*°* 

not,  is  no  ways  material,  for  it  is  enough  if  he  be  fo  de  ^  ' 
f 089(a). 

(a)  R.  ace.  1   Fez.  83.     Vide  Harg.  *».  to  Co.  £/'/..  117.  a,  . 
St.  2  &  3  J*nn.  c.  6.    $1  Q.  2.  c.  10.    1  Str*  592.    1  Vex*  48. 


ZtUtxtmtnt  [69] 


1.     Freeman  verfus  Bernard,  ^^V?"** 

[Hill.  8  Will.  3.  B.'R.     1  Ld.  Raym.  247.  S.  C] 

ASSUMPSIT  for  hops;' defendant  pleads  a  fubmif-  ^ft8'^ 
*"  Con  of  all  demands  to  the  arbitrement  .of  J.  S.  fcnd,™?  pleads" 
fo  as  it  be  made  and  ready  to  be  delivered  by  fuch  a  day,  In  bar  an  award, 
and  that  tiel jour  Joeing  before,  the  day  in  the  fubmiflion)  J^j£J^ 
7.  S.  made  an  award,  and  thereby  awarded,  That  the  de-  curort  ihouid  rc~ 
fenriant  or  his  executor  ihould  releafe  to  the  plaintiff,  fc*fc»d* 
which  he  always  was  and  is  ready  to  do.  Etper  Cur.  It  ££"■■  Jjj£ 
was  held,  331.    o-nb." 

1  ft,  That  the  award  being  pleaded  to  be  made  before  the  440.  s.  c.  Holt 
da.y,  it  is  in  confequence  ready  to  be  delivered,  and  its  **  ™£  ** 
C  4  being         J 


6^  4rtftrem«t 

being  ready  tQ  be  delivered  need  not  be  averred*     I  Cm 

mewthenwd  i<Jly%  That  an  award  may  be  a  good  plea  in  bar^  though 
SJ^Ttheoidii  it  be  not  performed,  wherever  the  award  does  give  a  new 
•xtinguiihed  duty  in  lieu  of  the  former;  for  a  fubmil&on  implies  a  pro- 
thereby.  Poft.  m;fc  t0  perform,  fo  that  tho  party  has  a  remedy  for  that 
It  ooiy^tfVntt  *M$h  ia- a  warded;  but  where  the  intent  of  the  award  is 
leiufe  to  dif-  not  to  difch  arge  the  old  duty  itfelf,  and  give  a  new  one, 
chaife  the  old  \>ut  barely  to  caufe  a  difcharge  of  the  ojd  duty,  not  by  the 
JJ')1^'  award  itfelf,  but  by  a  releafe,  as,  in  the  principal  cafe,  the 
2*74*  x  Danv.  award  is  no  plea  in  bar  of  the  old  duty.  [This  was  the 
iU  *  Uy'  principal  point  in  this  cajt ;  and  quaere,  if  a»  award  unper- 
,*1*"  formed^  though  it  gives  a  new  duty%  can  be  a  good  plea  after- 

the  time  of  performance  elajjfedt^  Vide  6  H.  7.  1 1.  Dy.  T$*per 

How  ffeounfo/in  this  cafi.)  (a) 

jdly,  The  Chief  J  u Rice  famed  to  think  the  award 

J  pod,  though  no  time  was  appointed  for  performance; 
nine  »f  "  tbo  law  f«PP1*8  **  tin**  if  tl*w  muft  be  a  K4«teft» 

(Mm**?'  A*  l*v  fays,  it  muft  be  in  convenient  time  after  requeft ; 
if  there  t*eda  no  rcqueft,  but  there  muft  be  a  tender,  that 
muft  be  likewife  in  convenient  time.  Vide  7  H.  4.  30,  31. 
/vtrttluitfcA  4thjy,  He  inclined  to  think  that  the  disjunctive,  he  or 
l"Z[  tauVtV*  *»  <***tank  m*gb*  be  helped,  by  conftruing  that  as  to  the 
V*fOi  good,  executors  void :  Not  but  that  an  award  may  extend  to  exe* 
a  U*.  i7^»s»  eutors  and  bind  them,  vide  1  Ventr.  249.  (jf  3  C«.  557, 
f  *  600 ;  but  becaufe  the  executors,  as  reprcfentatives,  would 

b#  liable  of  courfe. 

(4)  See  obfervationt  on  this  point  any  collateral  a&,  begaofe  the  award 

in  Mr.  Kjd*\  Treatifi   on  Aw.ardtx  (hall  have  a  reasonable  conftro&ioo; 

141.  the  party  (hall  have  a  reasonable  time 

No  objeftion  can  be  tafcen  to  sa  to  pay  th*  moneys  a  demand  within 

iwajd,fpr  want  of  certainty*  atcanfe  afeatonable  time  (hall  befuffident  to 

it  appoints  no  time  or  plaice  for  the  entitle  the  oppoQte  party  to  recover, 

Cajrment  of  a  tan  of  money,  though  it  and  the  place  i»  per/elUy  immaterial, 

e  in  the  power  of  the  arbitrator  to  ap-  Jfjdx  1 3,7. 
point  a*  time  for  nivmenti  Qf  fot  doing 

[  70,}  .  «.     ReynofcU  verfus  Gray, 

f  P*f.  9  Will.  3,  B.  R.    1  Ld,  Rayta.  222.  S.  C.} 

CifctB.*.  taa    A  Motion  was  made  for  an  attachment  foe  not  perform- 
SiC*  C^J  CHa  *n£  *n  wnpirag*  °f  #•  chofen  by  arbitrators  who  were 

J„:  !h     appointed  by  r*le  of  C<Wt*    And  itw*s  held  bf  Hoh 

Abe.  l6j.     p|.    C.  J. 

7*-   ^ij-"1-  That  if  arbitrators  choofe  an  umpire  before  the  time  a!- 

ITy'wtora^'*  1°***  fo*  their  award  be  expired,  it  is  #/£  jr«A  void, 

bet'o.t  the  time  though  they  abfolutely  refolve  to  make  no  award  them* 

<«  maki0|  d»  fclm .  tnd  ^  whw  ^  ftp*  fc  Qxpii^,  if  the  arbk 

trat«& 


arbitrament.  70 

trators  choofe  one,  their  authority  is  executed j  and  they  award  u expired, 

cannot  revoke  or  choofe  again,  though  the  perfon  eleft  re-  '*  ™d-  .  w}** 

fufe  to  accept.     •  Aliter,  if  they  choofe  their  umpire  up-  «vocaUe,Cani 

on  condition  that  he  does  accept  the  umpirage,  for  then  he  when  not. 

is  not  umpire  unlefshe  accept  it.     Rokefby  doubted,  whe-  ]  f0"^  *  Y16* 

ther  an  exprefs  condition  would  make  a  difference,  bocaufe  6u!  "saund* 

it  feemed  to  be  implied  (a).  «9-    '  !*▼• 

174.  2  Jo.  167. 
J*tw.  539.  1  Mo*»  *75»  *  Uv,  »*$•  •  AW.  169.  JUyra.  1*7.  %  Kcb.  56*.  1  Lev 
30s.     1  Dan.  54}.  pi.  n* 

(«)  The  refult  of  the  different  cafes  pire.  2  Term  Rep.  645.    It  is  not  on- 

upon  this  fubje&  appears  to  be  as  fol-  ufual  to  infer*  a  condition  that  the  unw 

lows:  When  the  power  of  the  arbitra-  pire  (hall  be  chofen  before  any  other 

tors  and  umpire  is  limited  to  the  fame  aft.    The  arbitrators  may  choofe  an 

time,  if  the  arbitrators  do  in  fact  make  umpire  after  their  own  time,  provided 

an  award  within  the  time,  that  (hall  be  it   be  within  bis ;  Bardel  v.  Harris^ 

confidered  as  the  real  award,  and  if  3  Ktb.    387.    Freem,  278.    Adams % 

they  make  none,  then  the  umpirage,  2  Mod.  169.    lathe  ait  of  Triplet  v. 

(hall  take  place,  the  umpire  having  no  fyrek  3  Lev.  236.  z  Ventr.  1 13.  it  waa 

abfolute,  bat  only  a  conditional  con-  ruled,  that  the  arbitrator's  power  waa 

enrrence.    Chafe  v.  Dare%  Sir  T.  Jon.  not  expired  by  nominating  an,  umpire. 

1 63.  Vide  Cornell  v.  Waller  %  2  Bar.  whorefafed  fuch  nomination,  being  no 

nor  J*  K.  B.  154.     It  is  now  finally  more  than  a  bare  propofal  unlefs  ac- 

decermined,  that  arbitrators  may  no*  cepted ;  contrary  to  thp  opinion  of /V- 

roinate  aa  umpire  before  they  proceed  lex/en  Ch.  J. — and  otHolt  in  the  cafe 

to  confider   ihe  fubjelfc    referred    to  of  Reynolds  v.  Grey      It  does  not  ap- 

them ;  and  that  this  is  fo  far  from  put-  pear  that  there  has  been  any  fub&t 

ting  an  end  to  their  authority,  that  it  quent  decifion  upon  the  point ;  vide 

is  the  faired  way  of  choofing  an  urn-  Kyd  ^t,  58. 


t.     Bacon  verfus  Dubarry.  VIde  *«"*!*  m 

[Trin.  9  Will.  3.  B.  R.    Intr.  Trin.  7.      1  Ld.  Raym.  246.        - — '/' 
8.  C] 


EBT  on  a  bond;  defendant  prayed   oyer*   Condi-  *  Silk.  787. 
tion  was,  whereas  there  was  a  controversy  between  ^°bm l^£^* 


D  .„ , 

the  plaintiff  and  the  defendant,  as  attorney  to  De  Rutter%  for  B.  con«rn^*^^4 

concerning  certain  accounts  between  the  plaintiff  and  De  »«§  account!  be-. 

Jtuttert  and  the  plaintiff  and  defendant  had  fubmitted  the  g^t?i/nnddf  ; 

faid  controverfy  to  the  award  of  J*  S.  arbitrator,  if  De  but  not  B. 

fritter  ftood  to  the  faid  award,   then  the  bond  to  be  void,  Comb.  439- 

to5r.     Upon  ml  agard  pleaded,  the  award  fet  forth  was,  cafc$B.Ri  tlat 

that   the  defendant   (hould  pay  the   plaintiff  400/.  and  Carth*4ix. 

that  the  plaintiff  and  defendant  (hould  mutually  releafe  to  Hoic  78* 

each  other.   To  ihis  it  was  demurred ;  and  it  was  held^ir 

Cur. 

1  ft,  That  the  fubmiffion  was  good,  though  the  defend-  3  Uon.6s. 


1  Brown. 


ant  fubmitted  for  another ;  for  one  man  may  undertake  for  *  l^TS  9bV 
another^  or  be  bound  for  another;  but  fuch  fubmiffion  is  Arbit!  5\. 

good   *Sa»n(1'337» 


r*. 


7°t 


A  war  J  pleaded  as 
made  de  Sc  fopcr 
prtemiffo,  not 
enough  unlefs  it 
appear  to  be  fo 
info     6  Mod. 
a3*,*44-  Cro. 
fJ.S6r.  pk  S7- 


[71] 

Money  paid  on 
a  void  award  may 
be  pleaded  as  ac- 
cord and  fatis- 
fuQaon* 


Zthitnmtnt 

good  only  to  bind  hirafelf,  and  cannot  bind  the  other :  bc» 
caufe  he  is  a  ftranger  to  the  agreement  o^  lubmiflion. 

idly,  That  the  award  is  not  good,  txcaufe,  though  the 
defendant  fubmitted,  yet  he  fubmitted  as  attorney,  &  ex 
parte  alterius ;  and  the  matter  which  the  defendant  fub-r 
mitted  was  the  bufinefs  and  controversy  of  another,  fc.  his 
principal.  That  a  releafe  to  the  attorney  is  no  difcharge 
as  to  the  principal*,  therefore  this  releafe  will  not  difcharge 
fuch  demands*  as  the  plaintiff  has  againft  De  Rutter ;  fo  if 
De  Rutter  is  to  pay  the  400  /.  he  is  to  have  nothing  for  his 
money :  It  makes  the  award  of  one  fide  only,  and  not  mu- 
tual (*).  Aliter,  had  the  releafe  been  awarded  to  the  de- 
fendant for  the  ufe  of  De  Rutter  or  at  l£fttper  pramtffis. 
And  the  award  being  not  fo,  the  pleading  it  to  be  made 
de  {3*  fuper prarmffls  cannot  mend  or  extend  it.  And  as  to 
Nicho/'s  cafe,  Holt  Chief  Juftice  faid,  It  only  proved,  that 
money  paid  and  accepted  in  purfuance  of  a  void  award 
might  be  pleaded  or  taken  as  an  accord,  with  fatisfa£tion» 
Judgment /ro  defendant.  1  Ro.  25  j,  254*  Sty.  44.  Hob. 
49.     8  Co.  97.     2  C«.  354  (A). 


(m)  Vide  Kjd  147  to  154.  The 
principal  requifite  to  form  the  mutu- 
ality of  an  award,  is  nothing  more  than 
that  the  thing  awarded  to  be  done 
mould  be  a  final  difcharge  of  all  future 
cfaim  by  the  party  in  whpfe  favour 
the  award  is  made  againft  the  other 
lor  the  caufe  fubmitted.  It  is  fuffi- 
cient  to  award,  a  fum  of  money  in  eon* 
Jtderation  of  a  debt  long  due,  8  Co.  98. 
That  all  fiats  or  controvtrfics  (hullceafe, 
and'  one  party  (hall  pay  the  other  a 
.  given  fum,  Strangfordv.  Green,  2  Mod. 
aag.  Cole9*  cafe,  Rat,  Ab.  K,  10. 
Harris  v.  JCnipe,  1  Lev.  58.  or  the 
payment  of  a  fum,  and  that  the  parties 
JMl  -continue  in  friend/hip,  Rof.  Arb. 
K.  10.  to  pay/«r  a  trefpafs,  Ormlade 
▼.  Cooke,  Cro.  Jac.  354.  Hob.  49^ 
Freem.  205,  266.  to  recite  that  there 
bad  been  dealings  between  the  parties, 
and  that  40/.  was  due  to  the  plaintiff* 
and  to  award  payment  of  that  fum. 
Elliott  v.  Chevall,  Lutw.  541.  to  award 
that  the  defendant  mould  pay  the 
plaintiffs  io/«  for  cofts  in  a  fuit  com- 
menced againft  them  by  the  defendant 
without  caufe,  and  that  alt  fiats  and 
d/fferences  ihottld  cea/e.    Walnwugb  v. 


Holgaie,  2  Ventt.  221.  Comb.  21a.  to 
recite  feveral  grievances  by  the  de* 
fendant  to  the  plaintiff,  and  award  the 
payment  of  money,  without  exprefliag 
it  to  be  in  fatisfa&ion,  for  that  muS 
ncceflarily  be  intended*  Burbridge  v» 
Raymond,  RoL  Abr.  K.  17.  It  may 
now  be  fafely  laid  down,  that  it  is  not 
neceflary  that  the  award  itfeif  mo«kl 
exprefs  that  a  fum  awarded  to  be  paid, 
or  an  ad  to  be  done  in  favour  of  one 
of  the  parties,  (hall  be  in  fatisia&ion, 
or  that  it  (hould  contain  any  equivalent 
terms,  a  difcharge  to  the  other  mnSL 
neceflarily  be  p relumed,  Kyd  1C3.  An 
award  to  pav  7  /.  and  the  colts  in  a 
fuit  to  the  plaintiff,  without  directing 
releafes,  or  ufing  words  of  fatis faction > 
held  a  good  bar  to  an  action  of  tref- 
pafs, Tomlinfon  v.  Jrijkin*  Com.  328. 
An  award  for  the  defendant  to  pay  a 
fum  of  money,  and  take  his  mare,  cVo 
from  the  plaintiff's  within  a  week, 
good,  Convp.  v.  Kujt,  Lutw.  539^— 
S$*ere.  Whether,  in  the  cafe  of  Bacon 
v.DuBarry,  the  releafe  awarded  would 
not  now  be  conftrued,  Jecundumjubjee- 
tam  materiam,  to  mean  a  releafe  for  the 
benefit  of  the  party  intcreftcd. 


(b)  Fide  1  Wilf.  a8,  58.    Comyrn  183. 


artttreimnt 


7* 


— .4.  Anonymous. 

[Paf.  10  Will.  3.  B.  R.] 

yr*7 HERE  an  award  is  made  by  rule  of  Court,  it  fiiall  What  ftaii  b* 

"  not  be  fct  afide,  unlefs  there  was  praSice  with  the  f^^^^f* 
arbitrators,  or  fome  irregularity ;  as  want  of  notice  of  the  m«fc  by  rale  of 
meeting.  Alfo  you  (hall  not  take  exceptions  to  the  forma-  Co,,rt» md  wh* 
lity  of  it,  but  (hall  perform  it.    Per  Halt  Chief  Juftice  (a).  "^fEV 

Jon.  179.    Str.  301.  1  Sid.  54. 


{a)  Vii  Kydy  c.  7.  /.  226.  In  the 
cafe  of  Lucas  ex  dm.  Markbam  V.  WiU 
/on,  2  Bar.  701 .  it  was  ruled,  that  fub- 
jniffions  to  arbitration,  where  a  caafe 
is  depending,  remain  as  at  common 
law  ;  and  the  flat.  9  1c  10  W.  was 
made  to  pot  fob  minions,  where  there 
uas  no  caufe  depending,  upon  the  fame 
fooling.  Lord  Mansfield  (M  ,The  Court 
will  not  at  all  enter  into  the  merits  of 
the  matter  referred  to  arbitration,  bat 
only  take  into  confiderauon  fuch  legal 
objections  as  appear  upon  the  face  of 
the  award,  and  fuch  obje&ions  as  go 
to  the  behaviour  of  the  arbitrators. 
The  Came  was  likewife  ruled  in  Waller 
y.  King,  2  ft,  Ca.  Law  &  Eq.  63. 
Greenhill  v.  Church,  3  Ch.  Rep.  49. 
Brown  v.Brown,Ca.  Ch.  140. 1  Vern. 
1 57.  Where  a  fubmifQon  is  by  bond, 
l^c.  and  not  by  rule  of  Court,  the  on- 
ly remedy  againft  an  improper  award 
is  by  bill  in  equity ;  and  it  feems  the 
grounds  for  relict  are  the  fame  as  on 
fubmiffions  by  rule  in  courts  of  com- 
mon law. ' 

"  \f9  on  crofs  applications  to  fetafide 
the  award  and  for  ah  attachment,  the 
court  of  common  law  is  equally  divid- 
ed, equity  will  interpofe ;  Warf%  cafe 
cited,  a  Atk.  155,  396.  2  Vex.  316. 
An  award  will  be  fet  afide  if  the  refer- 
ence is  to  three  or  any  two  of  them, 
and  two  improperly  exclude  the  third ; 
or  if  the  arbitrators  have  private  meet- 
ings with  one  of  the  parties,  conceal- 
ing them  from  the  other ;  Barton  v. 
Knight,  2  Vern.  514.  or  if  the  arbitra- 
tors tofs  up  for  choice  of  an  umpire, 
the  umpirage  will  be  fet  afide ;  2  Vern. 
485.  So,  if  the  arbitrators  differ  be- 
tween the  fums  of  35  /.  and  95  /•  and 


the  umpire  awards  150/.  his  fervant 
having  previoufly  given  out  that  his 
matter  would  award  that  fum  ;  2  Vera. 
101.  //.  95.  Anon.  So,  if  the  arbi- 
trators promife  to  hear  witneifes,  or 
wait  till  one  of  the  parties  is  well,  and 
do  not ;  id.  ibid.  So,  if  an  arbitrator 
refutes  to  attend  toftated  accounts,  and 
to  defer  making  his  award  until  the 
party  can  talk  with  him  refpe&ing 
them ;  Spettigue  v.  Carpenter,  ^P.IV. 
362.  or  ufes  improper  warmth,  as  to 
fay,  "  I  will  make  you  pay  cofts  ;** 
Ward**  cafe  ante  ;  or  when  one  arbi- 
trator faid,  "  he  would  confider  and 
judge  on  plain  fads ;"  and  the  other 
rephed,  "  he  would  not  mind  fads? 
but  being  convinced  that  A.  had  ufed 
B.  ill,  he  would  mulft  bis  reprefenta- 
tives  ;"  Chicot  v.  Lequtfme,  %ib.  {In 
the  three  preceding  cafes  the  arbitra- 
tor was  made  to  pay  coft»«)  So,  where 
the  arbitrators  will  not  proceed  with- 
out a  fum  of  money  to  be  paid  by  the 
parties ;  and  one  oarty  refufing,  th$ 
other  pays  the  whole ;  2  Barnard.  463. 
So,  where  the  arbitrators  appear  to 
have  an  intereft  in  the  fubjeft  of  refer- 
ence; Earh  v.StotJter,  2  Vern.  tig. 
An  award  will  alfo  be  fet  afide  if  mate- 
rial circumftances  are  fupprefted  or 
concealed  from  the  arbitrators  ;  1  Atk. 
77.  (64).  $.  S.  Comp.  v.  Bamfte*d9 
3  Vin.  Ah.  139.  Where  the  fubmif- 
fion  is  by  rule  of  Court,  the  Court  wiH 
liften  to  an  application  to  have  the 
award  fent  back  for  reconfidcration, 
on  the  fuggeftion  that  the  arbitrator 
had  not  mmcient  materials,  perhaps 
to  re&ily  a  trifling  or  apparent  mifr 
take;  Vide  Champion  v.  Wtnham, 
AmbU  245.     In  Montefwri  v.  Monte* 

furi9 


7»* 


Ztblttmm. 


furi,  i  BL  Rep.  363.  in  award  that  a  him  as  a  man  of  fortune,  (haaldbe  de- 
note, which  one  of  the  parties  had  gi-  Hvered  up,  was  fet  afide,  the  arbitra- 
yen  to  the  other  to  affift  him  in  hit  tort  being  clearly  miftaken  in  point  of 
defigns  of  marriage  by  representing  law. 


5.     Glover  vcrfiu  Barrie. 

[Trin.  10  Will.  3.  C.  B.] 

Award  that  a.  T%  E  B  T  upon  a  bond  conditioned  that  A.  and  B.  fliould 

Mrdoi5n8fMhl  perform  an  award  j    defendant  pleaded   no  award 

manner  and  made ;  plaintiff  replied  art  award,  which  was  that  A. 

place  15  B.  (hail  fhould  pay  B.  50/.  and  that  A.  fhould  beg  JJ.'s  pardon  in 

fMi-lhAc!  *°  d  ^1C^  manncr  ana*  m  fuc^  P^ce  M  A  fhould  appoint ;  and 
%  Lutw.  1*597.  that  then  each  party  ihould  feal  mutual  releafe*.  The 
S.  c.  n.U  Court  held  this  naught;  for  the  arbitrator  was  to,  deter* 
*'**  mine,  and  not  to  make  B%  his  own  judge  in  his  own 

caufe;  and  though  the  time  and  place  be  but  circumftances* 
yet  in  this  fort  of  fatisfa&on  they  make  the  mod  con- 
siderable part.  Ergo  the  award  was  held  void  as  to  this 
part- 

6.  Anonymous. 

[Mick.  iaWffl.3.  B.  R.) 


Award  mfo 
tiadcr  a  ink  of 


1\JLJ  H  E  R  E  a  matter  was  referred  by  rule  of  Court  t* 
Co  rt.ii  uafi  *^C  determination  of  the  judges  of  affize,  it  waa 

fjt  of 'die  role,  moved  that  the  judges  determination  might  be  made  a 
1  LM.  in.  rule  of  Court,  Et  per  Holt  Chief  Juftice  :  Where  a  mat* 
ter  is  referred  to  arbitrators  by  rule  of  Court,  and  they 
make  their  award,  we  will  compel  a  performance  of  it  a* 
much  as  if  the  award  were  past  of  the  rule  j  fo  a  new  ryjc 
is  needkft* 

7.    Mitchell  vcrfits  Harris. 

[Paf.  13  Will.  3.  B.  R.     1  Ld.  Raym.  $71.  S.  C.} 

tie*.  »«5.  A  Submifiion  to  two,  fo  as  they  made  their  award  on  ot 
*  SauwJ.  129,  **  before  the  29th  of  June  ;  and  if  they  made  no  awards 
1.33.  Wdfon^s  choofe  an  umpire  :•  They  cho/e  an  umpire  on  the  29th; 
>3jr**3^*C">'  an^  exception  was  taken  that  they  had  die  whole  twenty.* 
Car.  263.  Cafes  ninth  to  make  theit  awajrd.  Et  per  Holt  Chief  Juftice,  K 
B.  R.  51 ia. s. q.%  ^xc  fe  a  fcbmiffion  to  two,  fo  as  they  make  their  award 
I  72  J  before  Midfummer,  and  if  they  cannot  agree,  then  to  fuck 

Where  umpirag.  VLmpirt  at  tjjC-  choofc,  fo  as  he  make  his  umpirage  before 

noty  be  made  be-    -,.*,  '    ,  *       .       .       ,     -  ».r  ,  »      -  .      .  ' 

fore,  the  tin*  ai-  Mutjumtricr,  and.  an  umpire  1*  cbpjfe  accordingly  }  this  1* 

good* 
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good,  a*d  fo  will  his  umpirage  be,  if  mack  j  becaufe  the  J*"*1  *>the  ar- 
ariutratorshad  determined  their  power  before,  by  choofing  plJ^Tnd'whefe 
an  umpire.  And  to  it  was  refolded  in  the  cafe  of  Twjfle-  not.  \  Lew.  174, 
ton  and  Traverfe :  But  if  the  umpire  be  named  in  the  tub-  *35»  3?J*  AnW 
miffioa,  he  caanot  make  his  umpirage  before  the  time  ^/  a  Sa'J^' 
given  to  the  arbitrators  to  make  their  award  in  be  expired,  xao,  132. 
Judgment  fr*  quer.mfi.  !%*!%*. 

8.     Baily  verfus  Cheefeley. 

[Paf.  13  Will.  3.  B.  R.    Comyns  114.  S.  C.     1  Ld.  Raym. 

674.  S.  C. 

A  Submtflkm  was  to  an  award  by  bond,  and  In  the  end  S«to&iiBon  to 
-**    of  the  condition  of  the  bond  was  this  claufe :  And  if  JJ£  0f  ««ut  * 
the obligor  Jball  ctmfent  that  this  fubtnijjionjball  be  made  a  rule  though  the  con- 
of  Court ;  that  tktn,  &c.     Upon  motion  to  make  this  fub-  fMtd™,°J^ 
mifiioa  a  rule  of  Court  according  to  the  new  a&  of  parlia-  am  1Uo 
ment,  it  was  oppofed,  becaufe  thefe  words  do  not  imply 
kis  content  *  but  if  he  would  forfeit  his  bond,  he  need  not 
let  it  be  made  a  rule  of  Court ;  yet  becaufe  this  claufe  could 
be  inferted  for  no  other  purpofc,  the  Court  took  thefe  con* 
dirional  words  to  be  a  fufficient  indication  of  confent,  and 
made  the  award  a  rule  of  Court  {a). 

{a)VUezStr.  117*. 

9.     Foreland  verfus  Marygold. 

[Trin.  13  Will.  3.  B.  R.     1  Ld.  Raym.  715.  S.  C.  by  the 
name  Foreland  verfus  Hornigold.  ] 

"pvEBT  upon  a  bond  to  perform  an  award  :  Defendant  la  Jebtupoa 
•*-*    pleads  no  award  made;  the  plaintiff  replies  and  fets  Jj^J^S 
forth  an  award  with  zprofert  in  Cur.  and  there  were  mate*  £oa  in  the  repiu 
rial  omiflions.     The  defendant  craved  oyer,  and  demurred  cation  of  •  void 
for  the  variance  between  the  award  fet  forth  in  the  replica-  [ ^wimct *j 
tion  and  the  oyer ;  and  in  the  argument  it  was  infilled  for  otberwifeif  not 
the  plaintiff,  That  in  debt  on  an  award  the  plaintiff  need  *oW-    I£er« 
Hot  fet  forth  more  of  the  award  than  makes  for  him.  1  SiJL  1*|"  ,  \.A   *^u 
161.   1  Lev.  if  2.     To  which  it  was  anfwered,  That  true  3UV.24.  P*& 
k  is,  in  debt  upon  an  award  the  plaintiff  need  not  fet  forth  *°£;    ^J£* 
more  than  makes  for  him j  but  it  is  otherwife  in  debt  upon  5'33.  5.  c. 
a  bond,  for  there  the  plaintiff  mult  reply  the  whole  award. 
Holt  C.  J.  In  debt  upon  a  bond  (a)  to  perform  an  award  if 

(«)  Fide  1  Bur.  278.  It  was  there  need  to  (hte  in  his  declaration  any 
faid  per  Curiam,  that  in  an  aftion  of  more  of  ths  award  than  fupports  hi 
dritufem  am  awakd,  a  man  has  no    cafe;  and  ruled  ace. 

nul 
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nul  agar d  fait  be  pleaded,  and  the  plaintiff  replies  an  award, 
tic.  and  iffue  is  thereupon  \  in  fuch  cafe,  if  there  is  mate- 
rial variance  between  the  award  given  in  evidence,  and  the 
award  fet  forth  in  the  replication,  it  is  agaiaft  the  plaintiff} 
but  if  the  variance  be  only  by  omiflion  of  that  which  is 
void,  that  is  not  a  material  variance,  being  no  material 
part  of  the  award.  Here  the  variances  are  by  omiffionj 
C  73  ]  ^at  arc  matc"a* »  therefore  judgment  muft  be  for  the  de- 

fendant. Note  alfo,  if  the  plaintiff  had  not  made  a  pro- 
fertt  the  defendant's  way  had  been  to  have  pleaded  nultid 
agard. 


10.     Davila  verfus  Almanza. 

[Paf.  x  Ann.  fi.  R.] 

Bread)  of  a  rule    a  Matter  was  referred  by  confent  at  nifiprius  to  the  three 
amtdftfaifi  prU  foremen  of  the  jury  $  and   before    the  award  was 

us.  s~c.    Far.  made,  one  of  the  parties  ferved  the  arbitrators  with  zfub- 
S.  by  name  of     poena  out  of  Chancery,  which  hindered  the  proceeding  to 

w«rrfc2fci"  makc  thc  award-     And  thc  Court  held  this  a  breach  of  the 
B.R.  408*         rule,  and  granted  an  attachment,  nift  caufa  (a). 

(4)  In  the  cafe  of  Rex  v.  Wheeler ,  ported  in  contempt :  bat,  upon  his 

3  Bur.  1256.  an  attathment  was  award-  paying  all  cofts,  the  Court  waived  giv- 

cd  againft  the  defendant,  who,  after  rag  judgment,  and  faid,  the  attorney 

moving  unfuccefsfnlly  to  fet  the  award  and  counfel  were  equally  guilty  of  the 

afide,  paid  the  money  awarded,   and  coo  tempt*  and  more  criminal;  and,  if 

Jilcd  a  bill  in  equity  againft  the  other  k  ever  happened  again,  they  would 

party  and  the  arbitrator;  he  was  re-  proceed  againft  them. 


11.     Morris  verfus  Reynolds. 

[Paf.  2  Ann.  B.  R.     2  Ld.  Raym.  857.  S.  C.  quod  vide,  as  it 
feems  the  other  judges  differed  from  Holt.] 

Reference  to  the  TjPON  a  fubmiflion  to  the  award  of  the  three  foremen 
three  foremen  of  ^  of  the  jury  who  made  their  award,  the  defendant 
fuLritTof  drir  moved  to  fet  it  afide,  becaufe  they  went  on  without  giving 
proceeding!  ex*»  him  time  to  be  heard  or  produce  a  witnefs ;  and  Holt  Chief 
WhS  '^£d  •  Ju*ice  dcnicd  &*  diverfity,  Pla.  4.  He  faid,  the  arbitra- 
ger the  coofi.  tors  being  judges  of  the  parties  own  choofing,  the  party 
deration  of  the  ftiall  not  come  and  fay  they  have  not  done  him  juftice,  and 
famn^™~  put  the  Court  to  examine  it;  AEter%  Where  they  exceed 
contempt."  B°  &&*  authority ;  however  the  award  was  examined  and 
3  Keb.  446,  confirmed :  and  the  plaintiff  moved  for  an  attachment  for 
Bolt  81.  s.  C.  not  performing  it ;  and  the  Court  held,  that  the  non-per- 
formance, while  the  matter  was  fub  judice,  was  no  con* 
tempt.    Then  the  plaintiff  moved  for  his  colts,  and  that 

.  waa 
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was  denied.  Upon  which  Powell  Juftice  faid,  that  feeing 
they  could  not  give  the  party  any  cofts,  he  ihould  never  be 
for  examining  into  awards  again  («). 

(«)  See  z  Vef.  216.  Str.  301.  3  Jtk.  644.  3  P.  Wms.  361. 


12.     Anonymous. 

[Paf.  2  Ann.  B.  R.] 

77  Bound  himfclf  in  a  bond  to  (land  to  the  award  of  J.  Upon  «war4 
«*-*  •   S.  which fubmiflion  was  made  a  rule  of  Court,  ac-  mafc»n,feof  • 
cording  to  the  new  aft  of  parliament.    The  party,  for  m^rocJei** 
whofe  benefit  the  award  was  made,  moved  the  Court  for  both  by  aftieu 
an  attachment  for  non-performance ;  which  was  granted :  "l*t?chinf,,t 
Pending  that  he  brought  an  aftion  of  debt  upon  the  bond ;  **  y^T\  30^** 
and  now  Serjeant  Darnell  moved  that  he  might  not  proceed  13s.    »  Kcb. 
both  ways;  and  likened  it  to  the  cafes,  where  the  Court  j*»  ^7**  5*s- 
flays  aftions  on  attornies  bills,  while,  the  matter  is  under  p^ti*?5* 
reference  before  the  Matter.     Sed  per  Cur.   The  motion 
was  denied,  and  this  diverfity  taken ;  where  the  Court  re- 
lieve the  party  by  way  of  amends  in  a  fummary  way,  as  in 
the  cafe  cited,  there  it  is  reafonable  •,  otherwife  here  where 
the  plaintiff  has  no  fatisfaftion  upon  the  attachment.  And  [  74  J 

the  defendant  was  put  to  anfwer  interrogatories.    But,  fee 
Andr.  299.  contra.  2&1&  Cafes  Temp.  Ld.  Hardwicke  106  (b).  . 

(i)  ViaeKyd.  217.    -The  Court  will  giant  an  attachment  after  an  action 

not  iay   proceedings  in  the  adion,  brought,  without  Tome  very  particular 

though  the  defendant  is  in  cuftody  on  reafon ;  Stock  &  Huggins  v.  De Smith* 

the   attachment;     Webfter  v.  Btjhop,  Rep.  B.  R.  Temp.  Hard.  106.  It  is  dif- 

free.  Cb.  223.  2  Fern.  444.  but  if  the  cretionary  in  the  Court  to  grant  anat- 

defendant  be  taken  in  execution  on  the  tachment ;  and,  where  there  was  a  con- 

jndgment,  the  attachment  will  be  dif-  trariety  of  evidence,  die   party  wis 

charged  ;  Ricbardfin  v.Cbancej,  1  Bar-  left  to  his  action ;  Hales  v.  Taylor,  Str. 

nard.  386;  and  the  Court  will  not  695. 


13.     Bird  ver/us  Bird.       <f  A^r  f/j^ 
[Trin.  2  Ann.  B.  R.]  ^&e^£  -  ^&<J> 

DTEBT  upon  a  bond.     The  defendant  prayed  oyer  of  Q»*rc,ifln 
the  condition,  which  was  for  performing  the  award  **£d  °£dmoae* 
of  7.  5.  and  pleaded  nul  agar d fait.    The  plaintiff  replied,  third  pwfon°bi 
and  fet  forth  an  award}  which  was,  that  the  plaintiff  and  $<^t  uniefsit 
defendant  fliould  pay  fuch  a  certain  fum  yearly  to  A  for  JE^SiJj/^ 
the  ufe  of  Mrs.  Bird  their  mother.    Mr.  Broderict  took  an  of  the  parttei?* 
exception  to  the  award,  that  this  was  to  award  a  thing  to  *  **••  *•  235. 
be  done  to  a  third  perfon,  who  i*  a  ftranger  to  the  fub-  \  5^"* 
10  miffionj  iKeb.767! 
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minion,  and  eonfequently  of  a  matter*  out  of  the  pdWef 
of  the  arbitrators.  Holt  Chief  Jufttce  was  of  opinion  that 
a  general  award  of  money  to  a  ftranger  was  good ;  for  it 
{hall  be  intended  the  fubmittants  were  bound  as  truftees* 
or  were  liable  to  pay  the  fame ;  and  the  payment  (hall  be 
intended  for  their  benefit,  unlefs  the  contrary  appear. 
Powell  Juftice  contra.  It  mult  appear  to  be  for  their  bene- 
fit, and  it  (hall  not  be  fo  intended,  ttrtlefs  it  does  appear  ; 
but  in  the  principal  cafe  he  held,  that  it  (houlit  be  intend* 
ed  to  be  for  their  benefit,  or  rather  that  it  appeared  to  be 
fo,  beCaufe  the  payment  Was  to  be  for  the  ufc  of  the  mo* 
lCfc.7S.ft.  ther.  Vide  $  Co.  Salmon's  cafe.  3  Cro.  4,  758.  t  Ro* 
247>  2S9*  *  Lev  235-  Afterwards  the  matter  was  re* 
ferred  to  the  counfel  on  both  (ides ;  fo  no  judgment  was 
given* 

14.    Simon  veffus  GaviL 

[TrhY.  2  Ann.  B.  R.    2  Ld.  Raym.  961.  S.  C,  called  Strife 
inrfiu  Grevett.] 

Award  that  ail       a  Sobmiffion  was  of  all  controverflcs  pending ;  the  af- 

5  sc  6M0?  bitratof  awarded  that  all  fuits  now  pending  between 
33.  «ii<d  SqJre  the  parties  fhould  ceafe,  and  that  the  defendant  flurald  pay 
ut(.  Gravel.      10/.  in  full  of  all  demands,  and  rekafe  all  demands  till 

t*i*$i.  Ve^t'  *c  time  of  thc  awar<i »  and  uPon  ^c  fwynient  of  the  ten 
aai".  2  Modi  pounds  the  plaintiff  {hould  releafc  to  him,  &c.  Upon  a 
H28.  Hill.  8  w.  writ  of  error  of  the  judgment  giten  m  C.  A  the  Court 

*idBp£rfe  hekT  held>    lft>  That    an    aWard    that    a]tl    fuitS   P*ndin£  A0Bld 

fo*  Banes  56.  ceafe,  is  final :  For  the  meaning  is  not  that  the  party 
a  str.  1024.  (hall  be  nonfuit,  or  (hould  give  over,  and  begin  again  ; 
*** ,4*'  but  that  the  fuit  ihould  ceafe  abfolutely  for  ever ;  fo  that 

the  right  itfelf  is  gone,  becaufe  the  remedy  is  quite  taken 
away  ;  for  if  his  fuit  fails,  he  has  no  remedy  to  come  at 
Award  to  make  his  right.  Vide  1  Ro.  Ah.  51.  I  Lev.  38.  2dlyf  An 
JuT^'nl^to^  award°f  a  general  releafc  of  all  demands  till  the  time  of 
the  time  of  >he  the  award,  is  good;  for  nothing  new  (hall  be  intended  to 
awara,  is  good  arifc  in  the  mean  time  ;  and  if  any  new  conttovcrfy  or  de- 
fer fo  much  as  d  djd  happen  in  the  mean  time,  the  a\vrard  as  to  that 

goes  to  the  u me  ,  f  *  .  f  . 

©fthefubmif-  new  demand  or  controversy  k  void;  For  that  was  not 

fion,  and  void  within  the  fubmiflion,  and  therefore  it  is  a  gekxl  perform-* 

i^Lev!  ittr*  ancc  of  lt  t0  tender  a  releafc  of  all  matters  in  contrtverfy  * 

»  Saund.  292.  to  the  time  of  the  fubmiflion,  which  is  all  he  is  bound  to 

1  Roil.  Abr.  relcafe.     Alfo  if  a  new  controverfy  has  happened,  which 

6  tilod.  2-2.  l$  not  t0  ^e  "tended,  h*  that  pretends  to  excufe  the  non* 
Holt  8x.  *  performance,  ought  by  his  pleading  to  fet  it  forth,  ami  (hew 
*  [  J  r  1  it  (a).     Vide  3   Lev.  1 80.  contra,     jdly,  If  the  plaintiff 

(*)  Vide  Buttb.  250.    Doug.  259,  659.     2  T.  R.  6j8,    1  Bur.  278*    2  ML 
kep.ilij.  fc 
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Would  not  receive  the  ten  pounds  becaufe  he  would  not  be  8h<!*-  ***•  .  ? 

obliged  torelcafe,  when  the  defendant  tendered,  and  he  l^3^ 

refufed,  he  was  as  much  obliged  to  releafe  upon  the  ten*  winch.  i. 

der  and  refufal,  as  if  he  had  a&ually  received  the  money. 

Sir  Thomas  Parker  pro  quer.  s* /ZsZ/Z/ytpP? 

15.    Oates  vcrfus  Bromil. 

['trio*  3  Ann*  B.  R.] 

T\£BT  On  a  bond  Conditioned  to  perform  an  award,  6  Mod*  8^160 
*^     ita  quod  it  be  made  and  ready  to  be  delivered  by  »7*.   Parol  a. 
fuch  *  day  *  defendant  pleaded  no  award 5  plaintiff  replied  JJ^J^^  to 
a  parol  award,  and  avers  it  was  made  and  ready  to  be  de-  be  ddiwed,  &c 
livered  by  fuch  a  day.    Defendant  demurred :  SaJield  for  1  *?*•  I!3- 
the  plaintiff  infilled  a  parol  award  was  deliverable  j  for  a  J  dm/ij.'  3. 
man  is  faid  to  deliver  a  meffage  as  well  as  a  letter,  and  that  %  Vent.  »i»/ 
there  is  an  oral  as  well  as  a  manual  tradition  ;  and  as  a  *  *£?*  **• 
parol  award  is  capable  of  delivery,  fo  it  is  ready  to  be  de-  \  Salk*#  e^"5* 
livered  from  the  time  it  is  agreed  upon.    Dyer  218.  Holt  81.   Ante 


3  Btdfi.  34.    Co.  Etit.  128.    And  notwithftanding  Ser-  6*  *^ 

jeant  Broderick  on  the  other  fide  urged  importunately,  and     £**£    W1&CL+ 
cited  a  late  cafe  in  C.  B.  as  he  faid,  in 
confideration  gave  judgment  fro  quer. 


cited  a  late  cafe  in  C.  B.  as  he  faid,  in  point,  the  Court  on  y   ^  vC«W 


1 6."    Winter  v«r/Sr/  Garlick.  vuc  Re***, 

[Trin.  3  Ann.  B.  R.]         J /t*^ ttZ- ***--> 

A  WARD  that  the  one  party  fliall  pay  the  other  ten  6  Mot  195. 
**    pounds  and  the  cofts  of  a  fuit  now  depending  in  an  s.  c.  Award  t» 
inferior  court,  and  then  to  give  mutual  relcafes-    Per  Cur.  V*?*?*?  rf 
To  pay  fuch  cofts  as  the  Matter  fliall  tax  is  $ood  j  for  id  [^j^ 
cert um  eft>  quod cert  urn  reddi  poteft :  But  this  is  uncertain,  18, 1S8.  tUr« 
and  carries  it  farther  than  has  hitherto  been  allowed*   Ad-  **»  '3* 
journatur.     I  Cro.  383.     2  Vent.  34a,  243  (*). 

(d)  Replication  of  an  award  to  pay  9/ the /tat  to  bo  t  axip*  it  (hall  be  un- 

4/.  cofts  in  an  inferior  court,  and  to  give  derftood  to  be  taxed  by  the  proper  of- 

releafes,  and  breach  for  non-payment  of  Acer  of  the  court.   Borne*  56.    So  in 

the  4/.  good,  the  award  being  valid  as  cafe  of  an  award  to  pay  costs  gene* 

to  that,  though  void  as  to  the  colli,  rally.    Dudley  v.  NeetUford,  Str.  737. 

JJdifen  v.  Gray,  a  Wilf.  393.  Thmtotfon  V.  Arijkin,  Com.  %%0.    rido 

If  a  fuit  is  in  a  fuperior  court,  and  it  Q£W,  Re/.  B*  R.  wdf.  Hard.  *8u 
is  awarded  that  a  party  ihau  pay  costs 
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JS'SX  *7-    KnigKt  t*/#r  Burton. 

a££&  [Mith.  3Ann.B.R.J 

be  dtfjcnilled  it      * 

loo*.  Cro,  Eiis.  A  WARD  that  a  fuit  in  Chsiftcery  fliouM  fee  dififcifled: 
J*  v*  ^SwS.  Obje&ed  •,  he  may  difmifs  and  begin  again ;  that  it 

*9i.    1  Roll.  *  is  like  an  award  to  be  nonfuit.     Curia :  An  award  to  be 
Abr.  263.  4.      nonfuit  is  not.  good,  for  it  is  not  final  in  thfe  nature  of  the 
74-  ^^g ;  but  ym  w;ji  ;ntcnd  this  to  be  meant  of  a  fubftan- 

tial  difmiflion  and  pet petnal  eeffef  in  this  cafe.     If  a  mart 
be  to  deliver  up  a  bond  to  be  cancelled  by  fuch  a  day,  and 
E  7^  J  ^c  ^ues  ^^  ^Cts  Pigment  *n  ^c  interim,  and  then  deli- 

vers up  the  bond,  this  is  a  performance  in  the  letter,  but 
not  in  the  intent •,  fo  will  fuch  a  difmiflion,  in  cafe  a  new 
bill  be  brought  afterwards. 

x&     Armitt  vtrfut  Brcarae. 

[Mich,  y  Am.  Intr.  &  R.  Hill,  t  Aon.    *  Ld.  Raym.  1076* 

i;  -  S.  C.J. 

An  «ww!  which  TXEBT  upon  *  bond,  with  condition  to  perform  the 
rwrfan^ri  "  awaid  of  J.  O,  &c  o£  aH  deferences  between  the 
•a™*tWn°a  ju    plaintiff  and  defendant,  concerning  a  piece  of  ground  ufc<* 


jnit^d  time  «  as  a  wharf,  and  feveral  eredions  thereupon,  which  were 
^*tou"h*it  nufanccs  to  thc  Plaintiff,«  honk.  The  defendant  pleaded 
Hn&Jthl$!h.  tbat  the  artykfratOM  made  no  award.  The  plain  tiff  replied 
Amot  «*{«»*  t  and  fet  forth  an  award,  whereby  it  was  awarded  that  the. 
SET  36.LU  W'  defcndant  ftould  enjoy  the'  wharf,  and  the  ereaions 
6  Mod.  231,  (hould  fy:  pulled  down  within  the  fpace  of  fifty-eight  days 
444.  &  Cvfri:  from  ~the  date  of  thc  award.     The  defendant  demurred  * 

«i!WBit^e      awd  **  waa  •frjWkcd',  That  thc  awalcd  w»*  pleaded'  without 
*  Stilt.  49s.  .    any  date  5  zhd  tfcat  it  did  not  appoint  who  (hould  take 
1*1.3*.  S.  Cr  -.:  dbwn  the  erfedtfons,  and  therefore  it  was  uncertain.     Et 
^£^y+&G*r.    The  d*y  of  the  delivery  of  a  deed  is  the  4ay 
'  •**  '"*  df  thedate,  though  there  is  no  date  fet  forth :  If  a  deed 
bear  date  oner  day,  and' be  delivered  at  another;  it  was 
really  dated  when  delivered,  though  the  claufe  of  g£ren+ 
-■•■ '...       dat;  fce  btherwtfe:  So  it  is  in  the  cafe  for  this  award,  the 
•-.      \       >•  making*  is  the  date.    And  irt  this  cafe,  Powell^  Powys^  and* 
\  ' '"     /     ^Goiild  hfld,  That  though  it  was  not  faid  who  (hould  re- 
\   V.l:}  .>*T?°Y?  the  ereflions,  yet  that  was  fupplicd  by  the  law; 
^;  (      \  \   :.thcyA0jpU  be  tcguxved  by  him  on  whofe  ground  they  ftand,. 
»;*.  Vv'i  .-vfeifjQft  this  cafa  appears  to  be  the  defendant's.     Vide 
IStylt  365.    *  I  Roll.  364.    5  Co*  78*     Cro.  EI.  47a      Af*. 
39.     Holt  C.  J.  femble  contra^  as  to  this  point.     And  judg- 
ment was  given  for  the  plaintiff  by  three  Judges  againft 
Holt  C.  J. 


.:* 


i 
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19.     Parfloc  verfus  Bailjr; 
[Mich.  3  Ann.  B.  R.    i  Ld.  Raym.  1039.  S.  C] 

N  trefpafs,  it  was  held  heretofore,  that  an  award  df  a  *n  «w»rfof  ■ 
collateral  thing  in  fatisfaftioh  was  no  good  plea,  un-  fnolSatnfi, 
kfs  thfc  defendant  (hewed  a  performance ;  for  they  likened  a  good  plea  with- 
this  to  ati  accord  and  fatisfadion,  which  is  no  plea  unlefs  out  (hewing  a 
k  be  executed  (a) ;  yet  they  held  that  wherfe  the  award  J^T^s. "d 
was  not  of  a  collateral  thing,  bijt  of  a  fum  of  money,  that  6  Mod.  iz».  by 
fach  an  award  was  a  godd  plea ;  and  the  reafon  of  the  dif-  naiJe^Boii1^ 
fereufce  which  they  went  upon  was,  that  there  was  a  re-  ™^m  " y%  9  * 
medy  to  be  had  upon  the  arbitrament  in  the  latter,  cafe, 
not  in  the  former  :  But  now  the  law  is  held  otherwife,  and 
an  arbitrament  is  a  good  plea,  whether  it  be  of  money  9* 
a  Collateral  thing,  as  a  hat  or  a  horfe ;  and  the  reafon  is, 
becaufe  the  fubmtflkm  is  a  mutual  promife,  upon  which  an 
.  a£tion  lies,  and  performance  need  not  be  averted  in  either 
cafe,  for  the  remedy  is  alike,  per  Holt  C.  J.    But  Powell 
Juilice  contra.    It  mult  be  averted  where  the  award  is  of  a 
collateral  thing  (b). 

(a)  So  rnled,  5  Term  Rep.  141. 

(4)  Hawkins  v.  Coklougb,  1   Bur.  two  properties  to  be  certain  and  fiaal ; 

374.      Lord  Mansfield*— Awards  are  but  the  certainty  may  be  judged  of  ac- 

mm  confide* ed  with  greater  latitude  cording  to  a  corfuriori  intent,  and  con- 

aad  left  ftriclnefs  than  they  were  for*  fiftent  with  fair  and  probable  prcfump- 

aerly;  aad  it  is  right  that  they  (hould  tion.      He  declared  againft  critical 

be  liberally  contorted,  becaufe  they  niceties  in  featuring  awards.    Denni/on 

are  made  by  judges  of  the  parties  own  J.— Awards   ought  to  be  conftrued 

choofing.  Indeed  they  mull  have  thefe  liberally  aad  favourably. 


Slrrea  ofSJifogmertt.  f  77] 


1.     Peachy  verfus  Harrifon. 

[Trin.  9  Will.  3.  C.  B.] 


IT  is  not  a  good  exception  Jn  arreft  of  judgment,  that  Whitmattw. of 
there  is  no  warrant  of  attorney  filed,  though  that  be  {^oa7v7nug» 
matter  of  retard,  and  may  be  afligned  for  error.    The  of  *m  arreft  pj? 
reafon  is,  becatrfe,  fhongh  it  be  a  irtattet  of  record,  yet  it  j«dpnent,  and 
is  not  df  that  record  before  the  Court,  but  of  another.        45$!*""  °*P' 
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2.  Anonymous. 

[Pafch.  ii  Will.  3.  fi<R.] 

If  th«  tfftfmg*  I NXHCTMENT  in  B.  R.  for  a  mifdemeanor  was  tftei 
Sidfo  m!  ^tcc  **1*  before  the  end  of  the  term,  and  judgment 

tnd  ther/hiopcn  was  entetcd  the  fame  term  ;  fo  that  the  defendant  had  not 
apt  to  be  four  four  days  to  more  in  arreft  of  judgment.  And  the  que-1 
JH2  £Ttot»i  ftion  wa'»  Whether  this  entry  of  the  judgment  was  regiv- 
tf  thetrrm.yet  latj  and  whether  it  Ihould  not  have  been  ftayed  till  the 
kd|mcai :  <h*u  term  following  1  E*  per  Holt  C.  J.  If  there  be  four  days 
+vulv5?  and  morc  between  the  trial  and  the  end  of  the  term, 
I*  399*  judgment  ought  not  to  be  entered  within  the  four  days  \ 

but  if  the  oVftringas  be  retornable  within  the  term,  and 
fhe  party  is  tried  within  two  or  three  days  before  the 
end  of  the  term,  the  judgment  (hall  be  entered  that  terra, 
though  thete  be  not  lour  days  to  more  an  arreft  of  judg- 
ment :  So  it  was  fettled  in  the  cafe  of  Knox  and  Levarr% 
upon  a  conference  between  Scroggs  C  J.  and  Sir  William 
Jones  Attorney  General,  contrary  to  the  report  of  Sir 
Samuel  Aflrey. 
^"Sj      ArreJI  ^judgment  is  either  for  matter  intrinfic,  I  t.fuch 
in  arreft  of  jndg-  as  appears  by  the  record  it/elf,  which  will  render  the  judgment 
nan*  erroneous  and  rever fable  ;  or  extrinfic%  i.  t.  fome  foreign  mat- 

ter fuggejled  to  the  Court  which  proves  the  writ  is  abated,  fir 
it  is  not  enough  that  it  proves  the  writ  is  only  ahateable.  tte 
old  courje  of  taking  advantage  in  arreft  of  judgment  was 
thus :  fhe  party  after  a  general  verdtB  having  a  day  in 
court f  (forfi  he  has  as  to  matters  of  law  though  not  offaBtJ 
did  affign  lits  exceptions  in  arreft  of  judgment  by  way  of  plea  g 
and  it  was  called  pleading  in  arreft  of  judgment,     wide  2 1 
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H.  7.  37.  b.  Yelv.  125.  1  Bulftr.  5.  Raft.  47.  a.  56, 
b.  127.  a.  197.  a.  269.  b.  288.  a.  432.  a.  497.  b.  Co, 
Ent.  50.  a.  53,  a.  b.  120.  a.  572.  a.  657.  a.  1 1  H.  7.  10, 
ii.  2  Saund.  333.  Style  426.  This  differed  from  moving 
in  arreft^  which  was  done  by  one  as  amicus  curie,  where 
the  party  was  out  of  court*  Vide  Cp.  Ent.  295.  b.  the  manner  of 
doing  it*  \ide  2  Ro.  716.  9  E.  4,  U.  *r.  4  Jf.  7.  9. 
5  H.  7.  23.    Rait  107. 


3.    The  Queen  verfut  Darby. 

[Mich.  1  Am.  B.  R.J 

Far,  too.  s. c.  JTydRBT  being  convj&ed  on  an  information  for  fub* 
iM^M^Ad.  .  ^nation  of  perjury,  and  judgment  entered  quod  ca- 
Kktrt'oaww'  t*flt*tr  P™  j*"*>  and  a  capias  iflued,  whereupon  he  was  ta- 
muxdt.  ken  and  brctoght  into  Court,  where  he  offered  to  move  in 

arreft 


atreft  He  Corp*  7* 

arreft  of  judgment;  but  the  Court  was  of  opinion  it  was 
oat  of  time*  xor  that  the  judgment  quod  capiatur  was  a  final  .         , 
judgment,  and  the  fubfequent  entry  is  only  for  the  cer* 
tainty  of  the  fine  (a). 

(a)  R.  a  Bur.  799.  that  motion  in    may  be  made  at  any  time  before  fen- 
arrett  of  judgment  oa  the  crown  fide,    ten.ce  pronounced. 

4.    Wood  verfus  Shephard. 

[Trin.  a  Ann.  B.  R.) 

t  T  is  againft  the  ancient  courfe  of  the  Court  to  make  a  6-M^,J4*  Jf* 
*  rule  to  day  judgment,  unlefs  the  pdlea  be  brought  in  \  ^„eft  ofTJd? 
but  the  Court,  if  there  be  probable  caufe  (hewn,  will  order  meqt.  videF«r. 
the  pfftea  to  be  brought  in.  £tptr  Cur.  If  one  moves  in  39*  Mo*££* 
arreii  of  judgment,  he  ought  to  give  notice  to  the  clerk  in  **J'  Holt  71. 
Court  of  the  other  fide  *  but  the  better  way  is  to  give  a  s.  C. 
rule  upqn  the  pojlea  for  bringing  it  into  Court,  So?  that  is 
anoticeofitfelf.       Xjfjtfr?***//^. 


TLxxtU  He  Corps. 


I.    Wilfon  verfus  Tucker, 

[Trio.  7  Will.  3.  B.  R.] 

» 

ARREST  on  a  Sunday  is  a  void  afreft,  Infomuch  AmftomSon. 
that  the  party  may  have  an  action  of  falfe  imprifon*  &!?'5m2l 
ment  for  it  (a).  95.'  s.  c. 

(«)   It  it  by  flat.  29  Cha.  2.  c.  7.  tary  efcape,  Tuxthtrfionhaugh  v.  ,4r£f»- 

that  the  fervice  of  procefs  on  Sunday  i$  /on,  Barn.  373.  nor  a  perfon  arretted 

Void :  before  that  ttatute,  minifterial  and  liberated,  there  being  at  the  time 

a&j  upon  a  Sunday  were  lawful ;  9  C».  of  the  liberation  a  detainer  at  the  fait 

66.  t.  2  Cro.  280.  Godb.  280.  2  Bui.  of  another  perfon;  Jthufin  v.  Jam*. 

72.     A  defendant  arretted  on  another  fen,  J  TVm  Rep.  2$.    Bail  may  feize 

day,  and  efcaping,  may  be  retaken  on  ^  their  principal.  Mod.  Ca.  331.  but  not 

a  Sunday ;  Med.  Ca.  23  u     So  a  per-  fheriiPs  bail ;  Irwfo  v.  Warttu>  2  £/. 

fen  may  be  taken  upon  an  efeape  war-  Rip.  1273.    A  perfon  may  be  arretted 

Tarn,  poft.  626.  but  not  after  a.  vplun-  on  Sunday  on  the  Lord  Chancellor's 

H  1                                         warrant* 
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warrant,  on  an  order  of  commitment    perfon  convi&ed  by  jufticeson  a  penal 
for  a  contempt,  not  upon  an  attach-    ftatute  cannot  be  apprehended  on  a* 
ment  for  nonperformance  of  an  award.     Sunday  for  want  of  cuftrefs;   Rex  ▼. 
Did.  i  T.  R.  365.     1  JiL  55.    A  .  Mprs,  1  f.  R.  265. 


^W 


79  ]  2.    Gcnner  vcrfus  Sparkes. 

*  [Trin.  3  Ann.  B.  R.] 


nwthout  aatMl     f%  NNBR  a;  bailiff  haying  a  warrant  againft  Sparkes, 
touching  the  de-  ^    went  to  him  in  his  yard,  and  being  at  fome  diftance 

^"los^i"  toId  him»  hc  bad  *  waTOnt>  tnd  faid  hc  arretted  him. 

910,  *n. '  Far!  Sparkes  having  a  fork  in  his  hand,  keeps  off  the  bailiff  from 

9.  *  Silk.  5S6.  touching  him,  and  retreats  into  his  houfe.    And  this  was 

i!c.d'  *l?'     moved  as  a  contempt.     Et  per  Cur.  The  bailiff  cannot 

Vi.  Horner  t.     have  an  attachment,  for  here  was  no  arreft  nor  refcous.' 

Battyn,  BuU.      Bare' wordg  will  not  make  an  arreft ;  but  if  the  bailiff  had 

K.  P.  6*.         touched  him,  that  had  been  an  arreft,  and  the  retreat  a 

refcous,  ami  the  bailiff  might  have  purfuedand  broke  open 

the  houfe  \  or  might  have  had  an  attachment  or  a  refcous 

againft  him  ;  but  as  this  cafe  is,  the  bailiff  has  no  remedy, 

but  an  a£tion  for  the  affault ;  for  the  holding  up  of  the 

fork  at  him  when  he  was  within  reach,  is  good  evidence 

.      of  thaf  (,4.  

(a)  If  the  bailiff  who  has  a  procefs  tyn,  Butt.  N.  P.  62.    The  arreft  muft 

againft  one,  fays  to  him  when  he  is  on  be  by  authority  of  the  bailiff  to  whom 

horfeback  or  in  a  coach,  "  You  are  the  warrant  is  dire&ed,  that  is,  he 

ray  prifoner,  1  have  a  writ    againft  muft  be  in  company ;  out  he  need  not 

you,"  upon  which  he  fubmits,  turns  be  the  hand  that  arrefb,  nor  prefent, 

back,  or  goes  with  him,  though  die  nor  in  fight  of  the  party  arretted ;  as, 

bailiff  never  touched  him,  yet  it  is  an*  where  he  Tent  his  affiftant  forward  who 

arreft,  becaufe  he  fubmitted  to  the  made  the  arreft,  he  being  at  fome  dif- 

procefs ;  but  if,  in  (lead  of  going  with  tance  and  out  of  fight,  the  arreft  was 

the  bailiff,  he  had  gone  or  fled  from  held  to  be  good ;   Bla{cb  v.  Archer* 

him,  it  could  be  no  arreft,  unlefs  the*  Cowp.  64. 
bailiff  laid  hold  of  him ;  Htrntrr.  Btuk 
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I.     Deering  verfus  Torrington. 

{Trio,  a  Aiuu  B.  R  J 


¥  F  H.  takes  a  bond  for  another  in  truft,  and  die,  this  is  Bond  to  A.  • 
x     not  aflets  in  the  hands  of  the  executor  of  H.  So  if  the  *■*•*  oot  aflfe* 
obligee  affigns  over  a  bond,  and  covenants  not  to  revoke,  JlS^jf*,-- 
and  dies,  that  bond  is  not  aflets  in  the  hands  of  the  exc-  p,iS.  1.C? 
cutor  of  the  obligee. 


2,     Buckley  verfus  Pirk. 

[Trin.  9  Ann.  B.  R.  Rot.  a8.] 

|  P  executor  of  leffee  for  years  enter  into  the  tenement^,  5  Co.  31.  fc, 
-*     no  pan  of  the  profits,  unlefs  what  is  over  and  afiov*  Moor  56^.  CiW 
the  rent,  thall  be  aflets  \  but  is  Tecdved  by  th6  executor  ^'jj1*', 
as  tertenant,  and  appropriated  to  the  ufe  of  the  leffor;  poph.  *?/ 
r*btxtk  Executors.  '  Poft  316.  °S.Qr 

$X>.  379.  p.  *?.  Cafes  L.  Z.  2 1. 
•< 
1 

3.    Erby  verjus  Erby,  [  80  \ 

fin  Cane.    Trin.  1714.] 

^T»H£  creditors  of  J.  S.  brought  a  bill  for  debts;  which: 
*      debts  were  mortgages,   judgments,^  and  bonds  ; 
upon  one  of  the  bonds  die  defendant  was  outlawed,  and 
upon  one  of  the  judgments  the  recoveror  had  brought  an 
action  of  debt  \  and  the  xjueftion  being  .concerning  prior* 
ity  of  payment,  it  was  objeSed,  ill,  That  the  judgment* 
were  by  confeffion,  and  it  was  not  equitable  tjiat  it  ftjoedd 
be  in  the  power  of  the  party  to  prefer  one  creditor  to  an- 
other;  but  that  feemed  to  be  over-ruled.  .And  as  to.  the  Outlaws  op* 
outlawry,  the  Cour;  ruled,  that  being  only  upop  mefne  ^f^J^*  • 
procefs  before  judgment,  it  did  not  alter  the  nature  of  the  mJteThc^cbc a 
debt,  nor  create  a  lun  upon  the  land  in  this  cafe :  but  that  i»«  »pon  the 
where  there  is  an  outlawry  and  a  fcizuie  thereupon,  the  U^^^*yi^I> 
debt  attaches  upon  the  land,  and  (hall  be  preferred  to  a  5  0.29!  19.   \ 
judgment  though  prior  to  the  outlawry,  b^t  that  it  is  the  *»<Uas« 
icizurc  that  gives  the  preference* 

H4  It 


80  argument* 

Brining  debt         It  wai  alfo  objefted,  that  bringing  debt  upon  the  judg- 

7m  twSfqrST1  mcnt  wa$  a  '^wver  of  the  lien  created  by  that  judgment  % 

lien  at**  by    for  he  can  only  extend  the  land  that  the  party  had  at  the 

thttjo^ioeat.    timc  0f  the  iatter  judgment*  but  the  Court  held,  that 

bringing  debt  upon  a  judgment  did  not  poftpone  this  to 

other  judgments,  and  that  it  was  the  aft  of  the  attorney, 

and  that  it  would  be  no  waiver,  becaufe  there  was  no 

other  remedy  after  the  year  and  day  at  common  law. 


&i%nment* 


1.  Barker  verfus  Darner. 

(Hill,  a  W.  *  M.  Rot.  635.] 

C*rth.  1S1.        T>ARKER  made  a  leafe  for  years  of  land  in  Inland* 

3  Mod.  336.  <*->  and  the  leflee  covenanted  to  pay  the  rent  in  London  ; 
n*wL*\*'  fyrtir  affiencd  his reverfion,  and  the aflignee  brought  co- 
braught  in  £»s-  venant  in  London  for  the  rent ;  the  defendant  pleaded  to 
1ELa"  ""i  T  ^c  Juf*W^on»  ^hat  *c  *aiMk  'a7  m  fclwdi  and  on  de- 
ofhMdTinlrc*  murrer  the  plea  was  held  good,  for  this  is  a  local  covenant, 
i|nd.  1  Show,  and  adheres  #  to  the  land.  The  leflbr  himfelf  could  not 
19  x.  S.C.  nayc  maintained  an  a£Hon  for  this  in  England*  and  die 
*  [  8 1  1  ftatute  transfers  it  to  the  aflignee  in  the  fame  plight  that 
Cro.  Car.  1J3.  the  leflbr  had  it ;  and  the  payment  being  to  be  made  in 
w!j«£743«     4*"**  altCT8  not  thc  cafc'     "*  S*  C*  Shower  191  (a). 

(«)  Fidf  I  Salt.  451,  Q*wf.  181.  Sir.  776.  1  Wilf.  16$. 

2.  Pitcher  verfus  Tovey. 

[Paf.  ^W.ftM.  B.  R.    Intr.  Mich.  3  Will.  3.  Rot.  6u\ 

1  Sliow.  340.      f^O  FE  NA  NT  againft  the  defendant  as  aflignee  of  A. 

4  Mod.  71.  w  wno  yas  executor  of  B,  to  whom  the  plaintiff  madci 
^STiSL  tWs  ,eafc»  wherein  B.  the  leflee  covenanted  for  hita,  his 
•flignsto  a.,  a.  executors  and  affigns,  to  pay  a  yearly  rttit  of  io7.  and  the 
«flign$  to  B.  plaintiff  affigned  for  breach  two  years  rent,  after  the  af- 
2X&TSS  fignnwnt'tothc  defendant,  due  and  Unpaid.  Thedtfcnd- 
panDotbAvcco-   ant,  as  to' orte  year's  rent,  confeffed  fhc  a£tion,  and  as  td> 

•t,::\  •       •    ;  •  the 
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Ac  reGdue  he  pleaded,  that  before  that  rent  became  due  wwntagaioftA- 
be  granted  and  affigned  the  faid  premilcs  to  H.  and  all  his  foT ??***  ofA  e 

**  °  >    -  /»°t-  •  .r»  '•  •    rcnt  incurred  «u* 

eftate  and  mtereft  therein  •,  vtrtuU  cujus  H.  entered  and  ter  the  affiSn- 
was  pofleffed  ;  whereupon  the  plaintiff  demurred,  and  the  ment  to  B* 
Court  of  C.  B.  held,  That  this  nlea  was  naught,  becaufe  J^Vnu 
die  defendant  does  not  (hew  that  he  gave  notice  to  the  234.  iSid".  33S. 
plaintiff  of  this  afiignment,  or  that  the  plaintiff  had  accept-  *ayra-  »6a- 
ed  H.  for  his  tenant,  and  the  leflee  ought  not  to  have  it  \  i^i,*™. 
in  his  power  to  put  a  tenant  upon  hi§  laiidlord  without  no-  1  Uv.  4 15, 459. 
tice.     And  there  is  a  privity  of  eftate,  though  not  of  con-  c^-    2  Kcb* 
tra&,  between  the  plaintiff  and  the  defendant,  for  which  sa^fng  u  «m  a 
reafon  the  Court  of  C.  B.  gave  judgment  for  the  plaintiff:  haftyrdbiutio* 
But  upon  a  writ  of  error  in  B.  jfe.  that  judgment  was  now  b7  ^i^K? 
reverfed  j  and  the  Court  held,  That  there  was  no  privity  whooppofed fc 
of  eftate  or  contract  between  the  plaintiff  and  defendant;  totis  veribat. 
and  thefe  failing,  the  plaintiff's  action  mult  fail  likewife,  a  Da"* Ahr- 
becaufe  that  muft  be  founded  upon  the  privity  of  eftate  or  Jijip/^slcJ 
contract,  the  one  or  the  other  5  and  the  Court  denied  earth.  1^7. 
JBgUf*  cafe.     SiJ.  738.  Ray.  162.  2  Keb.  260.    And  ggf**"** 
as  to  the  objection  that  it  might  be  affigned  to  a  beggar,         73" 
the  Court  anfwered,  it  was  the  leffor's  own  fault  and  folly 
to  take  the  firft  affignee  for  his  tenant,  and  that  the  lefibr 
was  not  without  remedy  j  for  that  he  might  bring  cove- 
nant againft  the  leffee's  executors,  or  might  diftrain  upon 
the  land.     And  as  to  the  cafe  in  Co.  Lit.  269.  B.  between 
landlord  and  tenant,  that  where  the  tenant  makes  a  feoff- 
ment, the  landlord  muft  avow  upon  his  tenant  for  the  ar- 
rears due  in  his  time,  notwithftanding  the  feoffment,  they 
fiid  it  was  fo  in  this  cafe,  for  covenant  will  lie  againft  the 
defendant  for  the  rent  due  in  his  time  before  alignment, 
but  not  after  (0). 

(«)  The  affignee  is  difcharged  by  tual  enjoyment  of  the  eftate,  (hall  be 
affigning  before  breach  to  a  feme  co-  liable  to  this  a&ion  ?  I  think  only  the 
vert ;  Barn/other  v.  Jordan,  Doug,  laft  (hall  be  liable."  Where  the  de- 
452.  A  mortgagee,  who  bos  not  en*  fendant,  being  fued  as  affignee,  plead- 
tered,  is  not  liable  to  be  faed  as  affig-  ed.  that  before  breach  he  had  affigned 
nee,  although  the  mortgage  is  forfeit-  to  A.  who  entered,  and  was  poflefled ; 
ed ;  Eaton  v.  Jaqtas,  Doug.  4c  5.  In  the  plaintiff  replied,  that  the  defend- 
that  cafe  it  was  faid  by  Lord  Mansfield,  ant  continued  in  poffeffion,  and  traver- 
"  In  leafes,  the  leflee  being  a  party  to  fed  the  entry  and  poffeffion  of  A.  The 
the  original  contract  continues  always  Court  held,  that  the  replication  was 
liable,  notwithftanding  any  affignment ;  not  fufficient,  as  it  had  not  charged  the 
the  affignee  is  only  liable  in  refpecl  of  fecond  affignment  to  be  fraudulent ; 
his  poiieffion  of  the  thing  ;  he  bears  Walker  v.  Rteves,  Doug.  461.  in  notis  ; 
the  burthen  while  he  enjoys  the  bene-  where  the  plaintiff  replied,  chat  the  de- 
fit,  and  no  longer ;  and  if  the  whole  fendant  had  not  affigned ;  and  it  ap. 
u  not  pafibd,  if  a  day  only  is  refer ved,  peared  at  the  trial,  that,  being  weary 
he  is  not  liable."  Buller  J.  faid,  of  his  affignment,  he  employed  a  per - 
94  The  que/Hon  being,  whether  mere  fon  to  find  him  one  who  would  take  it 
nominal  affignees  with  the  naked  right,  off  his  hands ;  and  accordingly  it  had 
or  only  fubftantial  align*  es  in  the  &c-  been  formally  affigned  to  a  pnfoner  in 

the 


Sit  m$t. 

the  Fleet.    The  plaintiff,  not  having  186.  note.   The  affignee  wat  held  A* 

replied  that  the  al&gnnent  was  frau-  liable  after  alfigning  over,  akhoogli 

duient,  was  nonfuited ;  Lekeax  v .  Najb,  the  leflbr  was  a  party  to  the  firft  a4Bgn-> 

a    Str.    iaai.     A   landlord   cannot  went ;  and  it  was  agreed,  that  a  term 

maintain  covenant  againft  an  under-  mutually  defeazable  fliould  be  abfo- 

leffce ;  Holford  v.  Hatch,   Doug,   182.  lute,  which  was  contended  to  be  a  new 

but  if  the  whole  term  paJTes  by  affign-  grant ;  Chancellor  v.  Poole,  Doug.  76*. 

ment,  the  affignee  is  liable  to  be  fued  An  adminiflrator  in  poffeffion  is  liable 

by  the  landlord  or  his  reprefentadves,  injure  proprio  as  an  affignee ;  Tilny  v. 

though  the  rent,  Wr.  is  referved  to  the  tVorris,  pofi  309.     Vide  t  Br*.  J\  C 

affignor  ;  Palmer  v,  Edwards,  Doug.  74. 


[82] 


Attornment* 


3,     Woodward  verfus  Marfhall. 
[Mich.  8  Will.  5.  B.  R.] 

THE  plaintiff  declared  as  affignee  of  a  revcrfion  by  a 
fine,  for  rent  due  \  and  upon  an  ill  plea  and  demur- 
rer, Hdt  Chief  Juftice  objefted,  that  the  plaintiff  had  fet 
forth  no  attornment,  without  which  the  reverfion  could 
s  Lev.  40.         not  pafs.    Dee  for  the  plaintiff  anfwered,  That  this  being 
%  Lev.  134,       j^  a&ion  of  covenant,  it  was  founded  on  the  privity  of 
C* ilt°309.  b.  contract,  and  differed  from  an  aftion  of  debt,  which  was 
founded  on  the  privity  of  eftatc.    Holt  C.  J.  Unlefs  the 
.   reverfion  paffed  by  die  affignment,  the  covenant  cannot 
pafs,  for  there  is  nothing  wherewith  it  can  be  transfer- 
red (a) ;  but^tr  Curiam f  Nobody  appearing  for  the  defend- 
ant, let  the  plaintiff  take  judgment* 

(a)  R»  ace.  Str.  78. 


aflfce. 


I.  Savier  verfus  Lenthall  &  al. 

[Hill.  1  W.&M.  B.  R.] 

in  .flirt  ae-         ASSIZE  for  the  office  of  marlhal  of  the  K.  B.  againft 
r^teewfc  Lenthall  and  four  others.     Counfel  was  ready  at  the 

m*  tcidy  w*       ^ar  t0  arraign  it  in  French.    The  recognitors  did  not  ap- 
cooatiaaifltti    pear,  but  the  Chief  Juftke  ordered  the  writ  to  be  read ; 

and 


attachment*  8t 

Ipl  he  (aid,  it  might  be  returnable  at  any  common  day,  on  the  tenant* t 
or  return-day.    The  plaintiff  alio  did  not  appear,  and  the  ^jf.^  s.'c, 
Court  ordered  the  affize  to  be  adjourned  till  the  next  day.  5  Mod.  173  * 
Then  the  affize  was  arraigned,  and  the  tenant  demanded  ^?"ab-  «73»*o7- 
that  the  demandant  (hould  count  againft  him.    The  <ie-&      y  93* 
snandant  was  not  ready,  and  prayed  that  it  might  be  ad? 
journed  till  another  day ;  but  it  was  denied ;  for  this  is 
ftftinum  rtmedium%  and  the  tenant  is  to  plead  prefently, 
which  he  cannot  do  when  he  hath  nothing  to  plead  to ; 
whereupon  the  demandant  was  nonfuit,    Et  mta:  the 
Court  told  him  he  might  bring  a  new  affize. 

2.    Saveris  verfus  Briggs.  [  83  } 

[Pafch.  5  Will.  3.  B.  R.] 

IN  aflfce*  if  the  defendant  plead  in  abatement, he  muft  Appearance,!!** 
plead  over  in  bar  at  the  fame  time :  Alfo  no  impar-  perfMce,  pjead- 
lance  {hall  be  allowed  without  good  caufe,  becaufe  it  is  Ker.ViglYic. 
ftftinum  rtmtdsutn  ;  and  if  there  be  fereral  defendants,  and  c.  5,  $  13. 
any  one  of  them  do  not  appear  the  firft  day,  the  aflize  fliall 
be  taken  by  default  againft  them. 


Zttitm  on  fyt  Cafe  for  WLorM. 

vide  Title  mmx* 


attachment 


Againft  tn  at* 
Corney  for  not 
making  good  bit 
propoiakof 
bringing  money 
into  court.   Fab 


I*    Forfter  verfus  Brunetti. 

[Mich.  8  Will.  3.  B.  R.] 

ATTACHMENT  lies  not  for  not  performing  an  ^tach"2L!r 
award,  made  upon  a  rule  of  Court,  without  a  per-  ^^J^S?' 
fonal  demand.  Holt  C.  J.  remembered  the  firft  attach-*  not  ftridiy  good 
meat  of  this  kind  was  in  Sir  John  HumblSs  cafe-  in  j0^**" 

■*  rr  /        »     impoffibic.   Bat 


S3  attachment 

fctG>n*UemuA  Kclyngft  time ;  in  which,  and  ever  fincc,  a  perfona!  <!e« 
An^t^tUM  mand  has  been  thought  neceffary.    In  fuch  cafes  of  awards, 
no,  124,115.    though  they  be  not  legally  good,  attachment  lies  for  non- 
performance.   Alitet  if  impoffible ;  but  the  party  is  ex- 
cufed  as  to  that  part  which  is  impoffible  only.  Mich.  9  W%  3* 
B.  R.  Harrifon  verfus  Bowman  (a). 

(a)  The  courfe  of  proceeding  to  ob-  mentwill  be  ordered  of  eourfe;  xCremf. 
tain  an  attachment  is  this :  The  award  Prac.  269.  When  the  award  is  accept- 
muft  be  tendered  to  the  party  againft  ed,  bat  the  money  being  demanded  is 
whom  it  is  intended  to  move  for  the  not  paid,  an  affidavit  moil  be  made  of 
attachment,  and,  if  he  refufe  to  accept  the  due  execution  of  the  award,  and 
it,  affidavit  of  the  doe  execution  of  the  of  the  demand  and  refnfal  of  the  mo- 
award,  and  of  fuch  tender  and  refu-  ney ;  and  an  undamped  tndorfement 
(al,  muft  be  made,  and,  on  that,  an  ap-  of  an  award  is  a  fuffiaent  authority  to 
plication  made  to  the  Court  to  have  a  third  perfon  to  demand  the  money 
the  order  of  nifi prius  (if  the  reference  awarded;  z  Bl.  Rep.  990.  Kyi  a  16. 
is  at  nifi  frius)  made  a  rule  of  Court ;  When  the  fubraiffion  is.  by  rule  of 
then  a  copy  of  this  rule  mud  be  ferved  Court  according  to  the  ftatute,  the  a/R- 
on the  party  refuiing  to  accept  the  davits  to  ground  the  attachment  need 
award ;  if  he  (till  refufe  to  accept  it,  not  be  entitled  in  any  caufe ;  for,  till 
an  affidavit  muft  be  made  of  perfonal  the  rule  for  the  attachment  is  granted, 
fervice  of  the  role,  and  of  the  difobe-  there  is  no  proceeding  in  court ;  but 
dience  to  it,  and  then  on  application,  the  affidavits  in  anfwer  muft  be  end- 
grcunded  on  that  affidavit,  an  attach-  tied;  Bevan  v.  Btvan,  3  T*  R.  601 « 


2.  Anonymous. 

[Mich.   10  Will.  3.    B.  R.] 

Expofition  of      DULE  was  made  to  put  off  a  trial,  fuptr  foluttone  cuf- 
mic  fuper  foiu-    *^     tagier.  and  the  cofta  not  being  paid,  and  the  trial  put 
ttoae  cuftag.       Qg^  ^  plaintiff  moved  for  an  attachment,  but  had  it  not  j 
for  the  Court  faid  he  fhould  have  gone  on. 


[84]  3.     Hall  verfus  Mifter. 

[Mich.  11  Will.  3.  B.R.] 

Attachment  up-  1  F  a  rule  be  made  at  nifi  prius  to  refer  a  matter  to  the 

on  an  award  of    1     three  foremen  of  the  jury,  and  that  the  plaintiff  (hall 

mil,™***     havc  a  vcrdia  for  his  fccurity ;  after  the  award  made  the 

being  given  for    plaintiff  may  either  enter  up  judgment  on  the  verdid,  or 

fecurity.  Ante     have  an  attachment  for  not  obeying  the  rule  of  Court,  it 

KVd2i6?      -  king  in  *"•  elc&ion  which  way  he  will  execute  the 

award ;  and  thia  waa  affirmed  by  Mr.  Northey^  and  at  the 

bar,  to  be  the  conflant  pra&ice.  Tourton  and  Gould  (in  the 

abfence  of  the  Chief  Juflice)  doubted  of  it,  becaufe  the 

verdift  flood  (till  on  record.  To  which  Northfy  anfwered, 

There 


attachment 

There  could  not  be  a  judgment  entered  on  fuch  verdi£t 
without  leave  of  the  Court.  And  the  attachment  was 
granted  (a). 


84 


{a)  To  obtain  leave,  it  is  neceflary 
CO  produce  an  affidavit  of  the  due  exe- 
cution of  the  award,  and  the  demand 
of  the  money  awarded,  as  it  is  to  ob- 
tain an  attachment;  Barms  1%.  When- 


ever bail  has  been  given  it  is  uftial  to 
take  a  verdift  to  the  amount  of  the  de- 
mand, fubjed  to  being  reduced  by  the 
arbitrator. 


4.  Anonymous. 

[Hill.  9  Ann.  B.  R.] 


XAOTION  was  made  for  an  attachment  againft  the  For  contempto- 
1Y1  defendant  on  affidavit,  that  being  ferved  with  a  rule  °Js£°'ds  !P°ke 
of  Court  to  fhew  caufe  why  an  information  fliould  not  be  ^h^^'". 
filed  againft  him,  he  faid,  He  did  not  can  a  fart  for  the  rule  without  a  rule  to 


of  Court.  And  Nortbey  Attorney  General  infilled,  he  ought  ^fT"0** 


to  be  firft  heard  to  {hew  caule  againft  it.  w  m m 

Cur.    He  (hall  anfwer  in'  cuftody,  for  it  is  to  no  purpofe  *  Stran.  1068. 
to  lerve  him  with  a  lecond  ruic»  that  Has  mgnteu  and  dc- 
fpifed  the  firttT    It  is  to  eipofe  the  court  to  a  further  con- 
tempt.    And  accordingly  the  defendant  was  brought  in, 
and  entered   into  a  recognizance  to  anfwer  interroga-  •  which  is  til 
tones  ••    Vide  plus  %  title  Contempt  (£)•  that  can  be  bad 

thereupon;  and 
If  be  forfwtarhimfclf,  be  ii  fubjeft  to  a  ptofecution  for  perjury.   Far.  31. 

Nits.  An  attachment  was  granted  againft  the  plaintiff's  attorney  for  put- 
ting the  name  of  an  attorney  of  B.  R.  to  the  procefs  without  bis  authority. 
1  Burrow  ao.  Opcnhein  qui  tarn  v.  Harrifon.  Mich.  30  Geo.  a.  Note  to  yb 
tditam. 


(I)  Qestre,  If  the  attachment  goes 
absolutely*  when  the  contemptuous 
words  are  only  fwora  to  by  one  wit* 
nefi.  Vide  Str.  1068.  In  3  Jttyns 
2199  the  Court,  under  that  circum* 
fiance,  only  granted  a  rule  to  (hew 
caufe.    A  perfon  cannot  come  in  and 


confefs  the  contempt,  and  fubmit  di- 
rcdljr  to  the  judgment  of  the  Court ; 
but  is  obliged  to  anfwer  interrogato- 
ries 1  Rex  v.  Beardmore,  2  Bur.  796; 
except  in  cafe  of  a  refcue  and  con- 
tempt  in  the  face  of  the  Court.  Rex  v. 
Elkins,  1  BL  Rep.  640. 


(    *5    ) 


Zttaitfott. 


I  •  ReK  verjus  Morphes. 

[At  /&  Old  Bailey,  cmm  Holt  Chief  Jufticel  Treby  Chief  Jufiia, 
Powell,  Powys,  Ward,  Rokefby,  and  Tourton,  Od.  9,  1696.] 


Attii 
treafoo 


ttimder  of        f"t  N  a  commiffion  of .  Oyer  and  Terminer  upon  the  fta* 

Jffi^onrfH  V  tute  a8  A  8'  r'  J5'  onc  -^^'^  wa8  indifted  of 
s!  c  °?5°ilwork«<  high  treason,  and  demanded  the  benefit  of  the  7  JP*  3» 
corruption  of  c.  3.  Whereupon  this  queftion  arofe,  fc%  Whether  an 
Mood^Co.  Lit.  attainder  upon  this  ftatute  wrought  corruption  of  blood  ? 
9  *  Et  per  Cur.  No  attainder  of  piracy  wrqught  corruption  of 

blood,  for  it  was  no  offence  at  common  law.  Butan  attainder 
of  treafon  works  corruption  of  blood  in  all  cafes,  where* 
.  ever  the  treafon  be  done,  except  only  attainders  before  the 
conftable,  marfhal,  or  admiral :  The  reafon  of  which  was, 
becaufe  there  could  be  no  record  made  of  it;  but  here 
there  is.  Adjourned  from  the  Old  Bailey  to  H$lt*$  cham- 
bers, and  there  debated. 

i.  Sir  Salathiel  Lovell's  Cafe. 

[Hill.  8  Ann.  in  Dom.  Procerum.] 

One  attainted  of  J  J  Was  feized  of  lands  for  three  lives,  and  attainted 
treafon  in  conn.  -*^*  •  for  counterfeiting  the  king's  coin,  on  the  ftat.  8  if 
Si?  on5(U^te  9  ^  3* '  ty  a  Prov*f°  °*  which  ftatute  corruption  of  b  ood 
8  and  9  w.  3.  is  laved,  and  thence  it  became  a  queftion,  Whether  //• 
tail  forfeit  his  had  forfeited  the  lands,  which  the  king,  as  forfeited,  had 
^dwof  granted  to  baron  Lovell?  The  baron  brought  a  bill  im 
blood  is  faved  by  Scace*  to  redeem,  and  had  a  decree  }  and  an  appeal  was 
that  *a. .  brought  in  the  Houfe  of  Lords,  and  it  was  held  by  the 

Judges,  That  in  the  cafe  of  an  attainder  of  felony,  the 
forfeiture  of  the  cftate  to  the  lord  is  only  by  way  of  cf- 
cheat,  pro  defeclu  tenentu^  and  the  not  defcending  is  the 
confequence  and  effe&  of  the  corruption  of  blood  or  in- 
capacity ;  but  in  treafon  the  lands  come  to  the  crown  as 
an  immediate  forfeiture,  and  not  as  an  efcheat*  And  the 
forfeiture  and  corruption  of  blood  are  diftinft  parts  of  the 
Contra  H.  P,  penalty  j  fo  that  the  forfeiture  may  be  faved,  and  yet  the 
corruption  remain ;  or  the  corruption  be  faved.  and  the 

forfeiture 


1.  •. 


<    attorney  anO  Solicitor.  1 85 

forfeiture  remain.  And  accordingly  it  is  fo  provided  by 
fevcral  ftatutes ;  and  by  confequence  that  the  lands  were 
forfeited  in  the  principal  cafe. 


2ttornep  ana  Solicitor.    Fide      [  m  3 
Title  f&rtottege, 

I.     Berkenhead  verfus  Fanfhavr. 

[HOI.  2  W.  Sc  M.  B.  R.  Rot.  750.] 

JNDEBITATUS  affumpftt  was  brought  by  an  at-  *  Show.  96. 
*     torney,  for  fees  and  difcurfemcnts,  in  defending  fuits  *u*'  ££,£ 
in  an  inferior  court,  and  in  the  Court  of  B.  R.  the  dc-  only  to  ■ttorniw 
fendant  pleaded  jj.i.f,  7.    Et per  Cur.  ift,  The  fta-  of  the  courts  at 
tute  may  as  well  be  pleaded  to  an  indebitatus  aJTumpfit  as  to  S£?lt> " 
the  a£kton  of  debt,  unlefs  a  fpecial  promife  be  laid  \  but  s.  C.57.  * 
to  a  fpecial  promife  or  an  inftmul  contputoffet,  it  is  no  plea. 
2dJy,  The  ftatute  does  not  extend  to  attornies  in  inferior 
courts,  but  only  to  attornies  in  the  courts  at  Wejitninjler, 
fo  that  it  is  too  plea  as  to  the  plaintiff  j  ergo  judgment  pro 
qper  (a). 

(a)  By  St.  z  G.  2.  c.  23.  f.  22.  and  it  may  be  given  in  evidence  on 

the  bill  mail  be  delivered  to  the  party,  the  general  iflue ;  Bull.  N.  P.  14  J.  If 

or  left  at  his  houfe,  a  month  before  the  a  bill  is  partly  for  bufinefs  done  in 

commencement  of  the  action.    The  court,  and  partly  for  conveyancing, 

Court  will  Aay  proceedings  until  a  bill  parliamentary  bufinefs*  fcc$  paid  to  a 

is  delivered  ;  Clark  v.  Godfrey,  1  Sir.  pro&or,  &e.  the  Mailer  may  tax  the . 

633.     A  bill  may  be  fee  off,  though  whole;  Doug.  199.     The  Court  will 

not  delivered  a  month  before  >  if  deli-  refer  a  bill  for  bifinefs  at  the  Quarter 

vered  time  enough  to  be  taxed ;  Mar-  Seffion»  to  be  taxed;  Jack/on  v,  WiU 

tin  v.  Winder •,  Doug.  198.     The  bill  liams%  4  T.  R.  496.     The  reafonable- 

moft  be  a&ually  left,  for  where  it  was  nefs  of  the  bill  is  not  inquirable  into  at 

delivered  to  the  defendant,  who  ac-  nifi  prius,  or  on  a  writ  of  inquiry  ; 

knowledged  the  debt  and  promifed  to  Hooper  v.  Till,  Doug.  198.     It  is  fuffi- 

pay,  but  faid  he  did  not  know  what  to  cient  to  prove  the  exigence  of  the  cafes 

do  with  the  bill,  the  plaintiff,  who  took  and  bufmefs  for  which  the  charges  are 

it  back ,  was  nonfuited ;  B roots  v.  Ma-  made,  and  the  main  articles,,  and  is  not 

Jon,  H.  BL  290.     The  ftatute  docs  not  neceffary  to  prove  every  fingle  itcmi 

extend  to  butinefs  done  in  conveyan-  Phihpi  v,  Roach,  Efpinafe  9.  Jnon.iiid9 
cing,  or  to '.  he  executor  of  an  attorney, 
'     •           4 
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2.     Latuch  w///.r  Paflierante. 
[Mich.  8  Will.  3.  B.R.] 


Cent  binds  the 


Xctorney;rc«i-      ASSUMPSIT.    The  defendant  pleaded  nort  afumfi- 

of  th 
affori 

"cept  Me  jbinder  in  iflueTButt  upon  motion  to  the  CoarTto 
compel  him  to  accept  it,  it  was  oppofed,  becaufe  the  plea 


crwnt  thou  b  .-infra  ft* annoLi  the  plaintiff  replied,  ana  tor  want 

cooTwy  toVi*  of  the  defendant's  joining  ifluc  in  due  time,  the  plaintitrs 
cipMftr'onicrt.  attorney  frgned  judgment,  bat  afterwards  confented  td  ac- 
cept tile  j&uider  in  ifltie :  I 


was  a  hard  plea,  and  the  client  had  notice  of  the  advan- 
tage! and  ordered  the  attorney  to  infift  upon  it.    The 
t  Ron.  Abr.       Court  faid,  that  fince  it  was  a  hard  plea  they  would  not 
m^L  cafes  *6    ^avc  cofnPcllcd  Wm,  if  he  had  not  confented  to  waive  the 
40, 86*  "  *  *   advantage,  but  now  they  would  hold  him  to  his  confent : 
And  as  for  the  client,  he  was  bound  by  the  confent  of 
his  attorney,  and  they  could  take  no  notice  of  him  (a). 

(a)  Fide  Carth.  41a*    SJUm.  679.    Comb.  439. 

£/i**Aj*f  3.  Anonymous. 

/d&fys**  rMich,     10  Wffl,  3.    B.  R.] 

5  Mod.  *o<.       pER  Holt  Chief  Juftice,  The  courfe  of  this  Court  is, 

•  Mod.  *6, 4a    r      whcrc  an  attorney  takes  upon  him  to  appear,  the 

Court  looks  no  farther,  but  proceeds  as  if  the  attorney 

had  fufficient  authority,  and  leaves  the  party  to  his  a&ion 

againft  him. 

[  87  ]  4.  Anonymous* 

[Trin.     11  Will.  3.    B.  R.] 

Tkvf  OTION  was  made  to  compel  an  attorney  to  appear 
*  *  for  y.  S.  And  the  Court  held  he  was  not  compel- 
lable to  appear  for  any  one,  unlefs  he  takes  his  fee,  or 
backs  the  warrant  *  and  then  they  will  compel  him. 


Mod.  Cafes  S6. 
fct.  114.  693. 


5.     Goring  verfus  Bifliop. 
[Mich.  10  Will.  3.  B.  R.] 

Writing* Uh in  TirHERE  writings  come  to  an  attorney's  hands  in 
■tturney'*  hands.  \  V  t^c  wav  of  his  bufinefs  as  an  attorney,  the  Court 
in""*  547>    uPon  motion  will  make  a  rule  upon  him  to  deliver  them 

back 
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back  to  the  party :  But  where  they  come  to  his  hands  in 
any  other  manner,  or  on  any  other  account,  the  party  muft 
refort  to  his  action  (a). 

(a)  3  T.  X.  27  j.  cant,  as  to  laft  point.  Fide  Str.  547, 621 .  Doug.  104; 

6.  Oadcs  vtrfus  Woodward. 

[Hill.  1  Ann.  B.  R.     2  Ld.  Raym.  766.  S.  C] 

jirOODWARD  gave  a  warrant  of  attorney  to  con-  **r-  91-  J«ds- 
*"      fefs  a  judgment,  and  died  within  a  year  after  in  ^.J^1^ 
time  of  vacation,  before  the  efibin-day  of  the  fubfequent  rant  of  attorney, 
term,  which  was  Eajler  ttrm  5  the  attorney  after  his  death  may  be  entered 
entered  up  the  judgment  as  of  the  precedent  term,  but  ^on^Sm1 
brought  not  the  roll  in  before  the  eflbin-day  of  Eajler  precedent,  tw 
term  j  and  it  was  now  moved  to  have  the  judgment  fet  2^d5fc!j?nt  m 
afide,  the  warrant  of  attorney  being  revoked  by  the  death  cationI 
of  the  party.     Et  per  Holt  C.  J.  lit,  By  the  courfe  of  the 
Court  a  warrant  of  attorney  to  confefs  a  judgment  is  not 
rerokable,  and  the  Court  will  give  leave  to  enter  up  the 
judgment  *,  though  the  party  does  revoke  it ;  but  it  is  de-  •  1  Vent.  310. 
terminable  by  the  party's  death  ;  but  if  the  party  dies  in  Far.  ».  s.  c.  by 
the  vacation,  the  attorney  may  enter  up  the  judgment  that  ^^J^ j£  Dr* 
vacation  as  of  the  precedent  term,  and  it  is  a  judgment  at  cafe.    Mod. 
the  common  law,  as  of  the  precedent  term,  though  it  be  Cafcti*.  3$*ik- 
not  fo  upon  the  ftatute  of  frauds  inrefpeel  to  purchafers,  Xl8,  H0"40** 
but  from  the  figning  j  fo  that  this  judgment  being  a  judg- 
ment at  common  law  as  of  Hilary  term,  it  was  a  judgment 
entered  when  the  party  was  alive,  and  therefore  good  with- 
out all  queflion,  if  the  roll  had  been  brought  in  before  the 
eflbin-day  of  EaJUr  term  ;  but  that  not  being  done,  the 
quedion  will  be,  Whether  we  can  now  admit  it  to  be  filed  ? 
By  the  courfe  of  the  Court,  all  the  rolls  of  Hilary  term  Poft  terminum 
ought  to  be  brought  in  before  the  effoin-day  of  Eajler  ^J11."^1  u 
term,  and  made  part  of  the  bundle  of  Hilary  term  j  and  ieaw  of  the* 
it  is  for  this  reafon  that  what  is  done  in  the  vacation  is  court.  Far.  39. 
looked  upon  as  an  a£t  of  the  term  preceding  •,  and  there 
cannot  be  a  pofl  terminum  roll  received  without  leave  upon 
motion,  which  the  Court  does  not  grant,  but  when  it  ap-  [881 

pears  that  nobody  can  be  prejudiced,  for  it  is  dangerous  \ 
and  he  faid  that  pra£tice  (hould  never  have  his  confent  to  ' 
be  allowed  again  ;  for  by  this  means  the  ftatute  of  frauds 
and  the  a£?  for  docketing  of  judgments  will  be  fru (bat- 
ed *,  for  if  the  Court  allow  the  filing  of  this  roll  in  Eajler 
term  as  a  judgment  of  Hilary  %  when  it  was  not  among 
the  rolls  of  that  term,  how  (hall  purchafers  avoid  die 
cojifequence  of  it,  when  it  was  neither  docketed  nor 
Vol.  I.  I  brought 
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brought  in  ?  Upon  this  account  the  Court  difallowed  the 
filing  (a). 

[a)   R.ae.  Sir.  882.  3  P.  W.  398.  Barnes  z66,    Ft.  Str.  108 1.    Fi.  Rtf. 
B.R.  temp.  Hard.  1 58. 

?<p/it0ir£,$&*-  7.  Anonymous. 

[Trim  2  Ann.  B.  R.] 

judgment  (hull      A  N  attorney  appeared,  and  judgment  was  entered  againft 

att  be  fet  afide     **     his  client,  and  he  had  no  warrant  of  attorney  \  and 

5Sed  without  now  thc  qwcft>on  was»  If  Ae  Court  could  fet  afide  the 

warnnt,  if  he  be  judgment?  Et  per  Cur.  If  the  attorney  be  able  and  re- 

fufficient.  Mod.  fponfible,  we  will  not  fet  afide  the  judgment.     The  rea- 

v  Cafes  16.  jon  ^  j^^yfe  thc  judgment  is  regular,  and  the  plaintiff 

ought  not  to  fuffer,  for  there  is  no  fault  in  him  *,  but  if 

the  attorney  be  not  refponfible  or  fufpicious,  we  will  fet 

afide  the  judgment j  for  otherwife  the  defendant  has  no 

remedy,  and  any  one  may  be  undone  by  that  means. 

8.   Parfon  verfus  Gill. 
[Trin.  2  Ann.  B.  R.    2  Ld.  Raym.  895.  S.  C] 

M  monndum       AT  the  top  of  the  plea-roll  it  was  entered,  that  the  plain- 
amended  by  the    «**     tiff  po.  h.  fuo  J.  S.  attorn  at um  fuumy  and  the  mtmo- 

warrantof  attor-  ram/um  wa8    that  the  plaintiff  venit  fef  protulit,  fcfr.  but  did 
ney  on  the  fame  r  :  mm     r  M         -  mr  <  +       *> 

roil.    Ante  47,    riot  fay  ventt  per  attornatum  fuum,  or  tn  propria  perfonafua. 

50,  77.  Far.  Upon  this  there  was  a  non  fum  infirmatus  entered,  and 
l^aSaik'iio.  judgment  P™  Vuer*  And  error  being  brought  in  the  Ex- 
chequer Chamber,  it  was  moved  to  amend  the  declaration 
by  the  top  of  the  plea-roll :  And  it  was  obje&ed,  that  this 
was  but  an  entry  of  the  clerk,  and  there  might  be  no  war- 
rant given  or  filed :  But  Holt  C.  J.  held  it  might  be  amend- 
ed by  the  plea-roll.  In  C.  B.  the  warrant  of  attorney  is 
always  filed  by  itfelf  on  a  diftinQ  file,  but  the  courfe  of 
this  Court  was  always  to  enter  them  on  a  particular  roll 
for  that  purpofe,  till  C.  J.  Wrigkfs  time,  and  he'altered 
the  ancient  courfe,  and  caufed  them  to  be  entered  on  the 
top  of  the  refpettive  plea-rolls  to  which  they  belong,  and 
ir  is  praftifed  at  this  day.  Till  a  warrant  of  attorney  is 
filed  or  entered,  it  is  not  a  matter  of  record  :  But  a  man 
may  appoint  an  attorney  in  court  upon  record  *,  and  a  war- 
rant of  attorney  upon  the  pies-roll  is  as  well  and  as  much 
a  record  as  it  would  be  upon  any  other  roll :  and  it  cannot 
be  intended  but  that  the  plaintiff  declared  by  attorney,  the 

attorney'* 
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attorney's  name  being  to  the  judgment-paper,  viz.  J.  S* 
pro  quer  (a). 

{a)  See  SL  Rgp.  453. 


9.    Lamb  verfus  Williams.  [  89  ] 

[Hill.  a  Ann.  B.  R  ] 

N  trefpafs  in  C.  B.  verdi&  was  for  the  plaintiff*,  and  Mod.  Cafes  8*. 

his  attorney  entered  a  remittit  damna  as  to  part,  and  *■ _c-    Far-  **• 

judgment  for  the  reft ;  and  it  Was  held,  That  the  attor-  ,  roIlaV  584. 

ncy  has  authority  by  his  being  conftituted  attorney  to  re-  Remitted  damns 

mit  damages;  and  that  a  remittitur  need  not  be  by  the  «»y  ** *>y attoi- 

.  .     .— .  °  .  r  *  tv  *  ney,  retraxit 

plaintiff  in  propria perfona,  as  a  retraxit  mult.  ro„ft  be  in  pro. 

pria  perfona. 


I 


10.     Gregg's  Cafe. 

[Paf.  5  Ann.  B.  R.] 

pXECUTOR  of  an  attorney  brought  an  aft'ton  for  J^™"  jf*" 
*-*  fees  and  law-bufinefs  done  by  his  teftator j  defendant  thereafter.  Poir. 
moved  to  refer  the  plaintiff's  demand  to  the  Mafter ;  but  596- s*  c»  Holt 
denied,  becaufe  all  the  buiinefs  was  done  in  another  court  5  471a 
otherwife  had  the  buGnefs  been  done  in  this,  court,  or 
partly  in  this :  And  befides,  the  plaintiff  was  an  execu- 
tor {b). 

{b)  Fide  Doug.  198. 


11.     Burr  verfus  Atwcod. 

[Pafcb.  5  Ann.   B.  R.] 

|7  R  R  O  R  on  an  award  of  execution  againft  bail.    The  Fir*  3*   ^« 
*-*     record  of  the  principal  judgment  was  returned,  and  for'tbepSwS 
it  was  objeftcd,  That  the  plaintiff  at  the  return  of  the  in  the  adion 
fare  facias  appeared  by  %  3.  his  old  attorney,  and  prayed  •s*5"*  l*»e  P™- 
an  alias:  and  that  J.  £  a£ed  on  as  attorney  throughout  "*£  Su^fiS" 
the  whole,  and  yet  had  no  other  warrant  than  the  old  againft  the  bail, 
one,  which  was  given  him  in  the  original  aft  ion.    Et  per  J*1  there  m«* 
Holt  C.  J.  Any  one  might  fuc  out  or  pray  the  fcire  facias^  earth.'™".*" 
and  therefore  the  old  attorney  might ;  but  when  the  fcire  %  Saik.  603. 
facias  is  returned,  then  the  plea  commences,  and  a  new  5  Mod-  397. 
warrant  of  attorney  ought  to  have  been  entered,  which  is  cumber.3^* 
by  entering,  quod  querens potiH  loco  fuottsfc.  For  the  warrant  j6i.  Poft,  40a, 
to  appear  in  the  principal  aftion  is  no  warrant  to  appear  6°*'  3**^' 
in  the  fare  facias  againft  the  bail}  becaufe  this  is  a  new  £25,403,890. 
I  2  caufe 


8g  attornment. 

caufe  and  a  different  record.  Alfo  the  Chief  Juftice  faid% 
That  upon  this  writ  of  error,  the  record  of  the  judgment 
again  ft  the  principal  ought  not  to  have  been  certified. 
Judgment  reverfed. 

N.  With  refpeft  to  attornies  and  folicitors,  fee  flat.  2  Geo.  2.  cap.  23. 
6  Geoj,  2.  cap.  27,  &c. 

Not  a.  An  attorney  of  B.  R.  having  by  coll  u  ft  on  taken  a  turnkey  of  the 
King's  Bench  Prifon  for  his  article-clerk,  the  articles  were  cancelled  by  order 
of  the  Court,  and  ordered  to  be  kept  there.     1  Burro.  291.     Note  to  $tb  edit. 


[90]  Attornment. 


1.     Gwam  and  Ward  verfus  Roe. 
[Trin.  5  Will.  3.  B.  R] 

Leffor  makei  a  *  Makes  a  leafe  for  years  to  B.  refcrving  rent,  and 
befouls*  afterwards  leafes  to  C.  rendering  rent;    then  A. 

expires  levies «  levies  a  fine  to  the  conufee  and  his  heirs,  to  the   ufe 

fine;  attorn-  0f  tfoc   conufCc  and  his  heirs  ;    the   firft  leafe  expires, 

kffcetoVh/co-  tne  fecond  leflee   enters,  and  the   conufee  brings  debt 

nufce  is  fuffi-  againft   the  fecond   leflee  for  rent-arrear.       Upon   de- 

s  Ami  tDte  c*o  murrcr> lt  was  obje&ed  on  the  part  of  the  defendant,  that* 

Lit.VJ  5b.  Co.  here  was  no  attornment  of  the  fecond  leflee  alleged,  and 

Lit.  31, 314,  that  it  ought  to  be  in  this  cafe,  becaufe  the  plaintiff  came 

1  Uon^aS*.59"  in  ty  ^e  common  ^aw>  and  not  by  the  ftatute  of  ufes, 
3Saik.  51.S.C.  quod  fuit  conceffum':  Alfo  it  was  faid  the  plaintiff  couid 
skin.  387.  not  without  attornment  have  maintained  an  a&ion  againft 
1  Daa.  Ab.61*.  the  &ft  lefl.ee .  9uod  Curia  anejit,  but  held  there  was  X 

plain  difference  between  the  firft  leflee  and  the  fecond : 
At  the  time  of  the  fine,  the  reverfion  was  expectant  on 
the  firft  leafe,  notwithstanding  the  grant  of  the  fecond 
VL  Str.  106.  leafe  ;  for  that  continued  only  an  interejfe  termini %  and  did 
riot  alter,  the'  reverfion,  which  remained  entirely  expect- 
ant on  the  iirft  leafe,  as  it  was  before  j  therefore  the  fine 
patted  but  one  reverfion,  and  that  expectant  upon  one 
..  particular  eftate,  and  consequently  there  could  be  but  one 
attornment,  viz.  from  the  firft  leflee,  "and  pot  from  the 
fecojid.    Judgment  proquer.  /      '" 


*£ 
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2.     Hudfon  verfus  Jones. 

[Mich.  5  Ann.  B.  R.] 

1  N  replevin  the  avowant  made  title  by  grant  of  a  rever-  Upon  iflue  non 
*  fiou  in  the  locus  in  quo  expeftant  on  an  eftate  for  life  to  ™nnc^  ""e"- 
the  plaintiff,  nnto  which  rever  (ion  there  was  a  rent  inci-  not  be  given  in 
dent,  ad  quam  quidem  concejfionem  the  plaintiff  (being  parti-  evidence, 
cular  tenant)  did  attorn  :  The  plaintiff  pleaded  non  concef- 
Jit  ptodo  &  forma  ;  and  the  queftion  on  trial  before  Holt  C. 
J.  was,  Whether  the  want  of  attornment  might  be  given 
in  evidence  upon  this  iflue  ?  And  being  made  a  point  for 
the  refolution  of  the  whole  Court,  it  was  urged  for  the 
plaintiff,  That  upon  non  conceflit  the  operation  and  effeft  C(^  L«t        & 
of  the  grant  is  put  in  iflue,  and  a  deed,  if  it  be  ineffectual,  10. 
is  void  :  If  the  grantee  dies  before  attornment,   it  can  ne-  Toil 

ver  be  made  good ;  if  a  fecond  grant  be  made,  and  attorn-  *■  "     * 

ment  obtained  to  that,  the  firft  grant  is  avoided.     That  S!P:B'.R« temp' 
upon  nonfeoffavtt  livery  mult  be  proved ;  per  quid,  csfc. 

On  the  other  fide  it  was  faid,  That  in  pleading  a  grant  Co.. Lit.  303.  b. 
of  a  reversion,  an  attornment  is  always  alleged,  but  not  of  ln  g!ead,ns* 
a  feoffment :  And  if  a  feoffment  be  of  a  manor,  it  is  nei-  manor,  it  is  not 
ther  neceffary  to  allege  a  livery  nor  an  attornment,  becaufe  neeefliry  to  (hew 
it  is  res  Integra*  and  the  tenants  are  fuppofed  to  be  nume-  t^c^tt?rnniet?t 

•?   t      r     a-  •      1  p       of  the  tenant!. 

rous ;  yet  if  the.  feoffee  avow  on  any  particular  tenant  for  Lit  Rep.  31. 
rent,  faV.  he  muft  ihew  his  attornment.  -Telv.  135.     Al-  Whatever  Utra- 
fo  in  pleading  a  grant  of  a  reverfion,  the  plaintiff  muft  al-  ^^£*£ 
lege  a  venue  for  the  attornment,  which  (hews  it  was  tra-  mittcd.  \  Mod. 
verfable,  and  that  which  is  travcrfable,  and  not  traverfed,  3*-    Lit.  Rep. 
is  admitted.     To  this  opinion  the  Court  inclined;  but  J^'A^R^nt 
held  that  upon  riens  paffa  per  lefait,  want  of  attornment  18.  iDan.Abr! 
might  be  given  in  evidence,  becaufe  the  operation  of  the  027*  $28. 
deed  is  put  in  iflue  \  and  livery  differs,  for  that  is  the  aft 
of  the  feoffor  to  complete  his  feoffment,  but  this  is  the  aft 
of  another,  and  nothing  farther  remains  on  the  part  of  the 
grantor. 

Afterwards  the  Court  held,  That  an  attornment  need  Attornment 
not  be  given  in  evidence  upon  non  concejit,  though  it  muft  Ju7«nucWand 
be  pleaded;  and  though  it  muft  be  pleaded,  yet  it  need  triable  where  the 
not  be  pleaded  with  a  venue,  but  (hall  be  tried  where  the  lind  *»«§.  *  Ler. 
land  lies,  upon  which  it  is  fuppofed  to  be  made  as  a  fur-  [^%%  \V"q^ 
render  is.    And  the  reafon  of  their  opinion  was,  becaufe  n'410.    c». 
it  is  traverfable,  and  whatever  is  traverfable,  and  not  tra-  J*<*  6J7* 
verfed,  is  admitted  (a),  and  the  grant  is  perfeft  as  far  as 
the  grantor  can  perfeft  it.    Vide  1  And;  229,  22 1.    1  Lev. 
192.    Hutt.  102.     2  Cp.  6i«    Dy.91. 

With  refpeft  to  attornment,  fee  the  (bit.  of  4  Ann.  cap.  16.  feft,  9,  to* 
And  11  Geo.  2.  cap.  19.  feft.  1 1. 

{a)  Vide  Ld.  Rtym.  504,  296.    Str.  29S. 

1  i 
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XuMta  Querela. 


I.     Langfton  vcrfus  Grant. 
[Mich.  3  W.  &  M.  B.  R.] 


Audita  que*!*        A  V D ITA  querela  is  no  fuperfedeas ;  and  therefore 
i?.  nIb^u  execution  may  be  taken  out,  unlefs  a  fuperfedeas  be 

i  Lin.  151.     "  fued  forth ;  and  it  the  audita  querela  be  founded  on  a  deed, 
1  Mod.  in.      jt  muft  ^  proved  in  court  before  z  fuperfedeas  (hall  be 
granted. 


2.     Clerk  vcrfus  Moor. 
[Mich.  6W.3.B.R.] 

Canh  ^o3.s.c.     TiyfOOR  had  judgment  in  debt  againft  Sir  Richard 
u  Zltl\lTtm  IV1  Clerk  and  one  Beale,  and  Bealevtzs  taken  in  execu- 

la,  where  the  m  t  1        1         «   •      •  #r»  r 

party  is  in  cuf-     tion,  and  was  let  at  large  by  the  plaintifrs  own  content, 
tody,  fci.e  facias  Hereupon  Sir  Richard  Clerk  fued  an  audita  querela  quia  /*- 
prowis^other-  met  againft  Moor,  praying  he  might  alio  be  discharged 
wife  venire  and    from  the  judgment,  £sV.     He  fued  out  two  writs  of  fare 
diftrrfs  infinite,  facias,  and  two  fiichils  were  returned  j  and  he  moved  for  a 
1  LUL  151.       fuperfedeas,  relying  on   1  Leon.  142.    But  it  was  denied 
per  Cur.  for  the  procefs  oi fcire  facias  is  improper.    Where 
the  fuit  is  quia  timet,  and  the  party  at  large,  the  proper 
procefs  is  venire,  and  diftrefs  infinite*,   but  where  the 
party  is  in  execution,  there  he  may  either  have  z  fcire  fa- 
cias or  a  venire.     And  Co.  Ent.  88.  is  the  only  fcire  facias 
on  a  matter  in  pais  where  the  party  was  not  in  execution. 
Fide  Mo.  8 1 1.     2  Cro.  29.      3  Cro.  634.      2  Sound.  144. 
Mo.  pi.  447. 


3.  Anonymous. 

[Hill.  10  Will.  3.    B.  R.] 

Procefs  faiaufttti  |  F  an  audita  querela  be  founded  upon  a  record,  or  the 
qacreu  t  LilJ.  I  party  be  in  cuilody,  the  procefs  upon  it  is  a  fcire  facias s 
mi*    c  nth.     j)ut  jj  jt  j^  gj^m, je<i  0Ij  master  of  fa&,  or  the  party  not 

in  cuftody,  the  procefs  is  a  \enire.    Moor  81  z.    Tritu 

12  W.  3.  fi.  R.  held  fo  again. 
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4.  Anonymous. 

[Pafch.   12  Will.  3.  B.R.] 

WHERE  the  party  has  a  matter  which  he  might  P«ft  t*e. 
have  pleaded  to  the  fcire  facias  in  his  difcharge,  and  **"  tW0,nJ' 

.»•»  1  i    •      1  •     n.    1  •  i_      C»»S  *'<  return* 

two  nicbtls  are  returned,  and  judgment  againlt  him,  the  rd. the  Court  will 
Court  will  relieve  him  upon  motion,  without  putting  him  relieve  upon  mo. 
to  an  audita  querela ;  aliter  in  cafe  a  fcire  feci  be  return*  ^Tditoqo«3L 
ed  (a).  Cro.  Jac.  $9.  5. 

(a)  f7</#  Ld.  Raym.  129$.  5/r.  107$.     £/   1183.      ' 

The  indulgence  now  (hewn  by  the  of  audita  querela  ufelets,  and  driven  il 

courts,   in  granting  a  fummary  relief  quite  out  of  practice,     fiat  there  are 

upon  motion  in  caies  of  evident  op*  a  few  cafes  in  which  this  mutt  ihll  be 

predion*  ha*  almoii  rendered  the  writ  the  remedy.     Cromp.  Prac.  435. 


20)0torp.  Vide  Replevin  £#</Homine 
Replegiando,  p.  58c. 


1.  Foot's  Cafe. 
[Paf.    aW.&M.    B.R.] 


R 


EPLEVIN  for  taking  of  his  horfc  in  quodam  loco  In  a  plea  in  a. 

vocaU  the  common  marlh  \  the  defendant  pleaded,  *>**«*»« '»» *- 

that  he  took  it  in  quodam  loco  vocat.  the  plot,  abfque  hoc,  £'i£^) 

that  he  took  it  in  prad.  loco  vocaU  the  common  mar(h.  the  defendant 

Unde  petit  judicium  de  nar.pradicl.  tstc.    Et  pro  retorno  ha-  muft  fu»eft 


matter  for  a  re- 


hemic  he  makes  a  conu2ance  under  his  mailer's  command  turn,  but  th^tu 
by  diftrefs  for  rem  *  '~ 

the  conuzance,  and 


by  diftrefs  for  rent  arrears  the  plaintiff  replied  in  bar  of  not  t»*e  utic. 
I  traverfed  the  fcifin,  which  the  defend-  l  Ve"1;. '  ' :» 


ant  alleged  in  his  mafter ;  to  which  it  was  demurred.    Et  %95, ,  ^s/shtw! 

per  Cur.  The  travcrfe;  of  the  place  was  only  in  abatement,  *»•'   p*ft  $4- 

and  the  defendant  did  do  right  to  make  conuzance  pro  re-  emhl'MQ 
torn*  babetfdo  i  for  othcrwife  he  could  not  have  a  return 

and  damages:  But  the  plaintiff  mould  not  have  traverfed  Vid.  Barnes  353. 
the  matter  of  this  conuzance,  and  therefore  having  done 

14  fo, 
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fo,  and  demurrer  joined  upon  it,  Holt  Chief  Juftice  held  i% 
a  discontinuance. 


2.     Cowne  vcrfus  Bowles  &  al. 

[Mich,  i  W.  6c  M.  B.  R.] 

«  Stand,  it *.  r>  2?  P  L  E  VI N  againft  three  defendants,  viz.  A.  2?« 
U2iTollf^tKm  and  ^*  *c  defendants  appeared  by  attorney  and  made 

ab^formorgaf-  conusance,  and  upon  iflue  and  trial  the  plaintiff  was  non- 
ter  pleading  in  fuit,  and  judgment  for  the  three  defendants  :  the  plaintiff 
Ch8 f  /sid™1"  brought  a  wr^  °f  crr°r»  and  afligned  for  error,  that  A.  one 
449!  2  Ley.  °f  fhe  defendants,  was  an  infant,  *  and  yet  had  appeared 
199,  1  Mod.  by  attorney.  Et  per  Cur.  The  plaintiff  fhall  not  affign 
47, 196.  Carih.  tj>;s  for  crror.  becaufe  he  might  have  pleaded  this  in 

179.  a,  c  izi.      .  ,  •       V  f     •        <•        1 

4  Mod.  7.  abatement  to  the  conuzance  in  the  replevin,  for  the  avow* 

x  show,  s,  165.  ant  or  conuzant  is  an  a£tor  to  that  purpofe.  Vide  3  -Mod* 
cXVr.\.    248"  48  &  3-  xo.     1  22*//*\r  if*.  781. 

Holt  558.    Pod  205.  2  Cro.  441.    x  Roll*  Abr.  288.    1  Lev.  181.     x  Keb.  750. 


[94.] 


3.     Butcher  vcrfus  Porter. 
[Hil.  4  W.  &  M.  B.  R.] 


Cartli.i43.s.c.  nEPLE'VIN;  the  defendant  pleaded  in  abatement 
1  Show.  400.  J\  property  in  ajlratrger :  upon  demurrer  the  Court  re«* 
t™.  whe^The  folved  thcfe  two  points:  ifti  That  the  defendant  may 
defendant  pleads  plead  property  in  a  ftranger,  either  in  bar  or  abatement. 
property,  he  need  ^dly,  That  where  a  collateral  matter  is  pleaded  in  abate- 
g^bn^o'rSf  nient,  the  defendant  fliall  not  have  a  return  without  mak- 
fcabendo.  Mod.  ing  an  avowry ;  but  where  the  plea  in  abatement  is  to  the 
Cafes  81.  2  Cro.  p0jnt  of  the  a&ion,  as  property  is,  the  defendant  (hall 
Rep'.  64.  Lii.  nave  a  return  without  avowry  ;  for  whether  the  property 
Int.  353.  Mod.  be  in  the  defendant  or  a  ftranger,  the  defendant  ought  to. 
cues  103.  havc  a  return,  becaufe  he  had  the  pofleflion,  which  was  il- 
legally taken  from  him  by  the  replevin,  when  the  plaintiff 
had  no  right  (a). 

(a)  Though  this  cafe  appears  to  be  feize  upon  goods  which  are  in  the  pof- 

eftabTifhed  law,  it  does  not  fecm  found-  feffion  of  B.  and  juftify  that  fcizure 

cd  on  very  accurate  xeafomng.     For  by  a  title  in  any  perfed  ftranger.     It 

the  plaintiff,  being  in  pofleflion  of  the  would,  if  the  preceding  obfcrvatJons 

goods  at  the  time  of  the  capdon  by  are  juft,  be  a  more  correct  proportion, 

the  defendant,  may  be  confidered  as  that  the  goods  were  illegally  taken 

having  a  right  againft  all  perfons  but  from  the  plaintiff"  by  the  diftrefs,  than 

the  aclual  owner ;'  and  it  has  not  much  that  they  were  illegally  taken  from  the 

fcmblance  of  juftice  that  A.  (bould  defendant  by  the  replevin. 
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4.  Anonymous, 
[Hill,    s  wm.  3.    B.  R.] 

IN  replevin,  the  defendant  pleaded,  that  the  cattle  were  Where  defendant 
taken  in  outer  lieu,  abfque  hoc,  fcftr.     Et  per  Cur.  This  ^f^n 
is  not  enough,  but  the  defendant  mud  go  on  and  make  an  "uftiSc  fog- 
avowry  pro  retorno  habendo  ;  yet  fuch  avowry  is  only  a  fug-  geftion  for  re- 
geftion  to  bring  him  within  the  flatute  of  H.  8.  for  da-  '»"•  £**£ 
mages.     Before  that  ftatute  no  damages  were  given,  and  p 
without  fuch  a  fuggeftion  he  is  not  within  the  ftatute j  but 
that  being  only  for  a  particular  purpofe  is  not  traverfable. 
Ante,  pi.  I. 

5.  Week  vcrfus  Speed. 

[Mich.  13  Will.  3.  B.R.] 

nEPLEFIN  for  taking  cattle  in  quodam  loco  vocat.  Difcontuwance 
•**    the  brills,  in  quodam  alio  loco  ibidem  vocat.  the  boggs :  Jf  takm^ 
The  defendant  avowed  the  taking  in  pradiBo  loco  in  quo,  j0^7^  55# 
tec.  quia  H.  was  feifed  in  fee  of  the  locus  in  quo,  &c.   The  Poft  179,  1 80. 
plaintiff  demurred,  becaufc  here  are  two  places  alleged,  ijj^14'  pjj" 
and  the  avowant  has  only  anfwered  to  the  locus  in  quo,  &c.  i7o?s?c. 
which  is  but  one  of  the  two  places.     Et  per  Curiam,  It  is  *  "it*.  i*x$. 
adifcontinuancc.  $6i#    If£y£gJ 

6.  Pratt  verfus  Rutlidge.  [  95  J 
[Trin,  13WHI.3.  B.  R.] 


IN  replevin  the  defendant  avowed,  and  the  plaintiff  being  Second  defiver- 
nonluit  brought  a  writ  of  fecond  deliverance ;  where-  S;eist5.pcr" 

Upon  It  was  moved  to  Itay  the  wyit  of  inquiry  nf  dqp^prps-   tor^htbendo?       *  * 
£t  per  K*ur.  inis  is  a  fi^f^gj  fo  fln»  retorno  habendo,  Twit  but  not  to  the    -/2^-^"^4 
not  to  the  writ  ot  inquiry  of  damages*  for  thefe  damages  ^f^^7'  $*£:.  • 
arc  not  ior  the  tning  avowed  for,  but  are  given  by  the  fta-  ctfttk!  £546. ,7  r  -% 
fate  oi'  21  H.  o*.  c.  iq.  as  a  compenfation  for  the  expence  s.  c.   Bames  /  **-•*.** 


<?.  as  a  compenfation  for  the  expence  s.  c.   Bames  / 
ie.     Vide  Pal.  40*     ""  ^ 


tute  ot  21  /i.  p.  c.  iq.  as  a  compenfation  tor  the  expence  s.  c.   Bames 
and  trouble  the  avowant  has  undergone.    Fide  Pal.a\oi.  J^fjJJ?8,',  v,dr 

1-^.72.  BuU.  N.  P. "58. 
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Parker  verfus  Kett. 

[Pafch.  13  Will.  3.  B.  R.     1  Ld.  Raym.  658.  S.  C] 

It  it  eflential  to  jT  JECTMENT;  upon  trial,  this  cafe  was  made 
filS1!^  ^  for  the  opinion  of  the  Court,  viz.  Charles  Kett  being 

the  wbote  power    r  *r    %»    •  e  e  111  •/•••  i  •         •  *     r       **r* 

of  ht»  principal,  lei  led  in  fee  ot  a  Copyhold,  demifed  it  to  his  wife  for  life, 
tntf  *  covenant  remainder  to  Charles  his  fon  in  tail,  and  if  he  died  without 
w/r^nl^V0  ^UC  unc*cr  afie>  remainder  10  Elizabeth  his  wife  in  fee. 
void.  3  Saik.  Mr.  Keck  the  Mailer  in  Chancery  was  fteward  of  this  ma- 
U4.  S.C.  Holt  nor  by  patent,  ad  exercendum  per  fe  vel  deputatum.  Mr. 
s^'ge.  i*iMod.  Ktck  appointed  one  Clerk  to  be  his  deputy,  who  aftcd  as 
466.  fuch  many  years,  and  was  fent  for  by  Charles  Kett  to  take  a 

furrender  of  the  lands.  Clerk  went  not  himfeif,  but  by  a 
writing  under  his  hand  and  feal  appointed  A.  and  $.  to  be 
his  deputies  jointly  and  feverally,  only  to  take  this  furren- 
der, which  was  done  by  A.  accordingly,  and  afterwards 
presented  $  and  Elizabeth  Kett  the  defendant  admitted 
thereupon,  by  Clerk.  Et  per  Holt  C.  J.  who  delivered  the 
opinion  of  the  Court, 

ill,  Clerk,  who  was  Mr.  Keek's  deputy,  (and  fo  it  is  of 
any  other  deputy,  where  a  deputy  may  be  appointed,)  had 
full  power  to  do  any  aft  or  thing  which  his  principal 
might  have  done.  That  is  fo  eflentially  incident  to  a  de- 
puty, that  a  man  cannot  be  a  deputy  to  do  any  (ingle  aft 
or  thing,  nor  can  a  deputy  have  lefs  power  than  his  prin- 
[  96  1  cipal :  And  if  his  principal  makes  him  covenant  that  he 

will  not  do  any  particular  thing  which  the  principal  may 
do,  the  covenant  is  void  and  repugnant :  As  if  the  under- 
0  ',2'  fhcriff  covenant  that  he  will  not  execute  any  procefs  for 

more  .than  20  A  without  fpecial  warrant  from  the  high* 
iheriff}  this  is  void,  becaufe  the  under- flieriff  is  his  depu- 
ty, and  the  power  of  the  deputy  cannot  be  reftraincd  to 
be  lefs  than  that  of  his  principal,  fave  only  that  he  cannot 
make  a  deputy,  becaufe  it  implies  an  alignment  of  his 
whole  power,  which  he  cannot  aflign  over.    That  by  con- 
Dr puty  emnot    fCqUCnce  A.  was  as  well  authorifed  by  Clerk's  writing, 
{mThcmayein'-   given  him  under  hand  and  feal,  as  if  Mr.  Keck  himfeif  had 
po*er  another  to  given  it ;  of  which  there  could  be  no  queflion*  it  being  to 
S?^tt    do«P»rtkular»a. 
534-  4  rtfr 
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idly,  Though  A.  a£ted  in  his  own  name,  without  re- 
citing his  power  or  any  relation  to  it,  yet  this  taking  of  a 
furrender  muft  be  good ;  for  he  mult  be  confidered  either 
as  an  attorney,  or  under-deputy.     Suppofe  the  firft,  the 
law  is  plain ;  whrre  a  man  does  fuch  an  a£t  as  he  cannot 
do,  fo  as  to  be  effe&ual  any  otherwife  than  by  virtue  of 
his  authority,  that  (hall  be  taken  to  be  in  execution  of  his 
authority :  But  where  a  man  has  an  intereft  and  authority,  Oo.  El.  878. 
and  does  an  ad  without  reciting  his  authority,  it  ftiall  be 
taken  to  be  done  by  virtue  of  his  intereft.  6  Co,  1 7.     And  Moor       „ 
though  an  under-fheriff  muft  a£k  in  the  name  of  the  high-  Go4b.  389.  De- 
fhcrifF,  becaufe  the  writs  are  dirc&ed  to  the  high-flieriff,  Puj7  °?*y  ?a 
and  for  other  particular  reafons  -,  yet  any  other  deputy  a'^orthatoT 
may  ad  either  in  his  own  name  or  the  name  of  his  princi-  his  principal, 
pal.    So  is  the  judgment  of  Comb's  cafe,  though  in  argu-  ' RoU'  ***• 
ing  it  is  fcid  otherwife  ;  and  fo  it  is  of  an  attorney,  but  it  33°*  9     * 7 
is,  more  regular  to  a&  in  the  name  of  the  principal.     Laft- 
ly,  Suppofing  him  to  be  an  under-deputy,  as  if  he  had  not 
been  conftituted  to  do  a  particular  thing,  but  to  be  Clerk** 
deputy,  this  had  been  void,  and  he  had  no  real  authority  : 
(ret  even  that  conftitutton  would  have  given  him  the  co-  t*f%  &*?£** 
lour  and  reputation  of  an  authority  to  a&  as  a  fteward  de  ci^t  among* 
fa&o.     And  what  he  does  as  fuch  is  fufficient  among  the  the  tenants  of 
tenants,  for  they  have  no  power  to  examine  his  authority,  t**""*** 
nor  is  he  to  render  them  any  account  of  it.     The  cafes  of 
Mo.  109,  no.    1  Lev.  288.    2  Cro.  552.  2  Ro.  7.  101. 
130.  are  ftrongcr.    And  fo  it  is  of  ah  executor  defaSoy  u  e. 
a  tort  executor. 

Authorities  by  letter  of  attorney  are  either  general  or 
fpecial ;  thus  a  letter  of  attorney  may  be  to  fue  in  omnibus 
eaufis  motis  &  movendis,  or  to  defend  a  particular  fuit.    Sir  In  the  cafe  of  • 
Philip  Sidney ,  when  he  went  to  travel,  gave  a  letter  of  at-  particular  autho* 
torncy  to  Sir  Thomas  Walfingham  to  aft  and  fell  all  his  SrfVSSL^S 
lands,  and  all  his  goods  and  chattels ;  and  this  was  held  not  make  the  ad 
good ;  Where  the  authority  is  particular,  ihe  party  muft  void-   Co-  I-iL 
purfue  it :  If  the  a£t  varies  from  it,  he  departs  from  his  49'     3Q3#  * 
authority,  and  what  he  does  is  void  ;  but  that  muft  be  in- 
tended of  a  variance  not  in  circum  fiance,  but  of  a  variance 
material  and  fubftantial,  as  where  the  perfon,  the  thing,  [  97 

the  eftate,  or  the  date  is  miftaken ;  as  if  a  warrant  of  at- 
torney be  to  Hugh  Barker,  and  the  execution  is  pleaded  '  R°n*  Ahr* 
to  be  by  Hu.  Bar.     Vide  title  Variance,  73. 


T 

Jo 
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Mail  in  Ctirtl  Cafe*. 


I.  Anonymous. 
[Mkh.    ii  Will.  3.    B.  R.] 


*refly  6a.   On  |  F  the  plaintiff  in  the  a&ion  fue  the  bail-bond,  he  cannot 
^Yoljorif-  A     refufe  the  fame  pcrfons  to  be  bail  to  the  original  ac- 


Farefly* 

a  removal  ( 

an  inferior  jorif-     .  .*•     •  ,-..„.  .  .    «      1        ;r       ~  . 

titton,  plaintiff  tion $  but  it  the  plaintiff  proceed  again  it  the  iheriff  by 

here  is  bound  to  amerciaments,  he  is  not  compellable  to  accept  thofe  per- 

M^  mpt  in  *°ns  t*lat  are  furctics  to  the  (heriff,  to  be  bail  to  his  a&ion: 

London.    Mod.  So  if  a  caufe  be  removed  by  habeas  corpus  out  of  the  Mar- 

£**•  '**•       Jktlfea  or  any  other  inferior  court,  and  the  bail  there  offer 

s9#  to  be  bail  to  the  action,  here  the  plaintiff  is  compellable  to 

take  them,  becaufe  he  might  but  did  not  except  to  them 

below.    Aliter  where  a  caufe  comes  hither  out  of  London  ; 

for  the  fufficiency  of  the  bail  there  is  at  the  peril  of  the 

clerk,  and  he  is  refponfible  to  the  plaintiff  j  fo  that  the 

plaintiff  had  not  the  liberty  of  excepting  againft  them ; 

and  the  clerk  is  not  refponfible  if  they  be  deficient  in  this 

court,  though  he  was  in  London  ,•  per  Holt  C.  J.  {a). 

{a)  Fide  Barnes  63  • 


2.     Tilly  verfus  Richardfon. 

[Hill..  1  Ann.  B.  R.     2  Ld.  Raym.  840.  S.  C] 

r»r.  fto.  Upon  T\  £  B  T  on  a  bond  in  C.  B.  Judgment  for  the  plaintiff, 
error  in  pvlia-  U ,  Error  was  brought  in  B.  R.  and  bail  put  in  according 
ment  affifoMd'iB  to  the  ftatute,  and  judgment  affirmed  5  thereupon  error 
b.  R.  nflw  bail  was  brought  in  parliament,  and  the  clerk  of  the  errors  re- 
Mod1  rrH"  fufed  to  allow  the  writ,  unlefs  the  party  would  give  a  new 
to.  x  sou?'  recognizance ;  and  Broderick  moved  it  ought  to  be  allowed 
5-7-  without ;  being  not  requirable  by  the  3  Joe.  1.  c.  8.     Sed 

per  Cur. 

The  firft  recognizance  does  not  include  payment  of  cofta 
to  be  affeffed  in  the  Hpufe  of  Lords,  and  thofe  cofts  ought 
to  be  paid,  and  therefore  a  new  recognizance  ought  to  be 
given  within  the  intent  of  the  ftatute  :  and  it  is  not  the 
bufinefs  of  this  Court  to  examine  whether  bail  was  put  in 
upon  the  firft  writ,  for  the  want  of  that  does  not  hinder 

the 
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the  procefs  of  the  writ  of  error,  but  only  makes  it  no  fu- 
perfedeas. 

*N  any  aBion  orfuk  the  plaintiff  tnufi  except  within  twenty  £^0/£a;ce 
•*    days  after  bail  put  in,  and  notice  thereof  and  of  their  places  ab*ut  pU?ringlj0 
of  abode,  or  otberwife  the  bailjhall  be  filed*     Upon  a  habeas  bail,  and  except- 
corpus  the  plaintiff  bath  28  days  to  except  again/l  filing  the  yfd^£J* 
bail  offered,  upon  a  cepi  corpus  20,  per  Clerk  fecondary.  ti£l      '*    ' 
Trin.  11  W.  3.  B.  R.  In  error  where  the  plaintiff  finds  bail, 
the  defendant  hath  twenty  days  to  except,  and  he  need  not  give 
the  plaintiff  notice  that  he  excepts  ;  but  he  cannot  take  out  exe- 
cution without ferving  the  plaintiff  with  a  four-days  rule  to  put 
in  better  bail.  Mich.  3  Ann.  fi.  R.     And  in  other -cafes  if 
the  plaintiff  excepts,  he  mujl  give  the  defendant  notice,  tofave 
tBc  perpetual  trouble  offearching  the  judges  books. 


3.     Williams  verfus  Williams. 

[Pafch.  S  Will.  3.  B.  R.] 

j  Sued  B.  in  three  a&ions,  and  he  put  in  three  bails  %  R«nJcr,  when  1 

-"•  plaintiff  recovered  in  them  all;  defendant  rendered  ^a^oVtlfj 

himfelf,  and  one  of  the  bails  entered  an  exoneratur  on  the  bail.    3  Bulft. 

bail-piece,  the  reft  did  not  \  etper  Cur.  The  rendering  is  a  19*-    «  Lln- 

difcharge  in  poffe  as  to  all,  but  not  complete  and  a&ual  as  J*7*4  Poft* lctm 
to  all,  till  exon.  entered  upon  all  [a). 


Pi.  14. 


(*)  Notice  of  the  furrender  mail  be  ntratur  will  be  marked  on  the  bail- 

given  to  the  plaintiff's  attorney  with-  piece  ;  for  till  that  done  the  bail  con* 

out  delay,  and  affidavit  made  thereof  tinue  liable :    1    Cromp.    72.     If  an 

before  the  bail  can  be  difcharged. —  exoneratur  is  ordered,  but  by  omiffion 

After  the  notice  given,  and  affidavit  of  the  proper  officer  not  entered  on 

thereof  made,  [and  an  entry  of  the  the  bail-piece,  fubfequeot  proceeding i 

furrender  made  if  inB.R.  on  the  mar-  will  be  fet  afide  $  1  Bur.  409.    Where 

ihal's  book  kept  in  the  King's  Bench  Of-  a  bankrupt  is  clearly  entitled  to  his 

fice,]  a  certificate  muft  be  got  from  the  difcharge,  the  Court,  to  avoid  cir- 

keeper  of  the  prifon,  that  the  defendant  cuity,  order  an  exoneratur  to  be  entered 

is  in  his  cuilody,  and  the  bail-piece  on  the  bail-piece  without  the  form  of 

from  the  chambers  {if  the  furrender  a  regular  furrender  5  but  if  a  fecond 

was  made  there)  properly  marked ;  tin  commiffion  is  taken  out  againft  an  un- 

producing  of  which,  together  with  the  certificated  bankrupt,  a  certificate  un- 

affidavit  of  fervice  of  the  notice  on  der  fuch  commiffion  does  not  entitle 

the  plaintiff's  attorney,  to  the  matter  him  to  be  difcharged  :    Martin    v. 

Ci  B.  R.  or  filazer  of  C.  B„  an  exo-  Q'Hara,  Cowf.  82 1. 
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4.     Page  vu^r  Price. 

.[Mich.  8  Will  3.  B.R. 

Banbye«cntws  A  C  T I O  N  again  ft  an  executor  in  an  inferior  court,  and 
coort*  ^Far*  facial  bail  put  in.     It  was  removed  by  habeas  corpus 

i°sw.  63/36?!  *°  C.  A  and  the  Court  held,  he  (hould^put  in  bail  to  ap- 
%  Kcb.  195.  pear  to  a  new  original  within  two  terms,  (but  not  after,) 
*  bTm/W  norto  Pay  r^c  condemnation-money.  Iu  the  fame  cafe  it 
»  lm.Ih.        was  ^cW» 

Poft  1 01. 
6  Mod.  14*. 

pi.  a.  jSaik.    7*tfV  ^J/  A*r  ^*  C.  J.  That  in  all  cafes  where  a  caufe  comes 

57.  s.  c.  Holt  in  by  habeas  corpus,  the  defendant  (hall  find  fpecial  bail, 

3°*-  favc  jn  tjjC  cafc  0|  an  executor  ;  and  that  this  they  do  in 

favour  and  indulgence  to  inferior  jurifdi&ions* 


5.     Holland  ver/us  Serjeant, 
[Mich.  10  Will.  3.  B.R.] 


Carth.  469* 
9.C.  Conftruc 


TT  In  cuftody  of  the  (heriffs  of  London  upon  an  execu- 
.  "  •    tion  was  charged  according  to  4  and  5  W.  3.  c.  21. 

SJ?  5  w!^!  c.4  *n  ^c*r  cuftody,  and  for  want  of  proceeding  in  two  terms 
si.  "    after,  he  •  was  difcharged  upon  common  bail,  according 

f  00}*  to  the  courfe  where  perfons  are  charged  in  cuftody  of  the 
marihal ;  for  by  this  aft  the  plaintiff  has  the  fame  benefit 
as  if  the  defendant  was  in  cuftod.  mar*  \  and  therefore  it  is 
but  reafonable  there  (hould  be  the  fame  rule  for  the  de- 
fendant* 

6.     Etherick  verfus  Cowper. 

[Hill.  10  Will.  3.  B.  R.     1  Ld.  Rayro.  425.  S.  C] 

How  the  flieriff  |  F  the  (herifF  takes  infufficient  bail  for  the  defendant's 
/haii  be  charged  1  appearance,  and  the  plaintiff  will  not  accept  them,  he 
flc'ieot  wi1"10*"  *8  Kable  to  an  a£Hon  as  well  as  to  amerciaments ;  per  Holt 
10  Co.  99, 100.  Chief  Juftice  •,  fed  Trin.  a  W.  3.  B.  R.  Gravener  verfus 
ModIICc«fe!'ii»  Soams*  lt  was  l*eW>  that  no  a&ion  lay  againft  the  flieriff 
Ante  97.  1  Dan!  f°r  taking  infufficient  bail  5  but  he  fhall  be  amerced  if  he 
iSo,.i8j.pi.i9.  has  not  the  body *,  but  if  the  plaintiff  take  an  aflignment  of 

the  bail-bond,  though  the  bail  be  infufficient,  the  Court 

will  not  amerce  him  (a). 

Note.  The  plaintiff  now  takes  an  aflignment  of  courfe, 

but  the  old  way  was  firft  to  give  a  rule  to  the  fhcriff  to 

{a)  Fide  I  Wilf.  223.     Cvwf.  769. 

A4u#7f*f/  far  +*#  ty/ y^Wbrin* 
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bring  In  the  body,  before  you  could  take  an  aflignment ;  /  t/C*f  >  J3 
fo  at  this  day  you  fervc  the  flierifF  with  a  rule  to  bring  in  ^  fc^w£  .  #</£ 
the  body,  before  you  move  to  amerce  him.     Per  Cur. 


7.  Anonymous. 

[Mich,  10  Will.  3.  B.  R.    Ld.  Raym.  383..  S.  C] 

DEFENDANT   (hewed  the  competition   aft,  and  Merits  of  the 
^.        that  the  plaintiff's  debt,  according  to  the  compofition  «*£  n<*  io 
be-had.made  with  the  reft  of  his  creditors,  was  under  ten  EUing?  pX 
pounds;  and  that  the  plaintiff  would  be  bound  though  a  ^9. 
non-fubferiber :  Tet  the  defendant  whs  held  to   fpecial 
bail,  becaufe  mn  confiat  that  the  plaintiff  will  be  bound, 
for  he  may  deny  the  abfeonding,  S3V.     So  that  this  would 
be  to  determine  the  merits  of  the  caufe,  viz.  that  he  was 
bound  by  the  compofition*    Aliter^  if  the  plaintiff  had  fub- 
fcribed,  or  had  been  futnmoned  before  a  judge,  and  the 
matter  had  received  a  determination  (a). 


(a)  When  a  plaintiff  has  once  fvrorn 
positively  to  bis  debt,  in  order  to  hold 
Che  defendant  to  fpecial  bail,  the  Court 
of  Kind's  Beach  will  never  receive  any 
affidavit  whatever  either  to  explain  cr 
contrad&  the  plaintiff's  oath;  even 
an  affidavit  of  the  plaintiff's  confeffion 
that  the  defendant  owes  him  nothing 
will  not  be  received  ;  Emerfoa  v.  -ttrou- 
kias,  1  Wilf.  335  Li  that  cafe  the 
plaintiff  in  trover  againftcultom-houfe 
officers  for  goods  feized,  fwore  they 
were  indebted,  and  they  were  obliged 
to  give  fpecial  bail,  though  the  goods 
were  in  the  king's  warehoufe,  and 
there  was  a  fuit  in  the  Exchequer  for 
condemnation.  But  the  practice  of 
the  Common  Fleas  fomewhat  differs  in 
this  particular  from  the  practice  of  the 
King's  Bench,  and  admits  of  fupple- 
mental  and  even  contradictory  affida- 
vits ;  for  they  hold  that,  notwith (land- 
ing the  plaintiff  makes  a  pofitive  affi- 
davit of  his  debt,  yet  the  matter  of  bail 
is  examinable  by  the  Court.  The 
plaintiff  made  an  affidavit  of  his  debt, 
in  order  to  hold  the  defendant  to  bail ; 
but  the  defendant  making  an  affidavit 
that  he  believed  the  whole  debt  would 
appear  to  be  paid,  a  common  appear- 


ance was  allowed  by  the  Court.  Barnes 
66.  1  Cramp.  44.  This  difference 
in  the  practice  of  the  two  Courts  is 
ftaied  by  Bull.  J.  in  Mackenzie  v. 
Mackenzie,  1  T.  R.  716.  If  a  Judge 
in  B  R.  makes  an  order  to  hold  de- 
fendant to  bail  for  an  a  (Fault,  imprifon- 
ment,  and  fuch  like  a&on,  where  the 
defendant  cannot  be  held  to  fpecial 
bail,  without  an  affidavit  and  order 
thereupon,  no  counter-affidavit  will  be 
allowed,  to  leffen  the  bail  ordered  by 
him.  t  BL  Rep.  192.  In  Kirk  v. 
Strickland y  B.  R.  Doug.  449.  the  plain- 
tiff fwore  the  defendant  was  indebted 
unto  him  in  50  /.  (which  was  the  pe- 
nalty of  a  bond  for  indemnifying  a  pa- 
rilhagainfta  baftard).  The  defend* 
ant  fwore  that  only  3  /.  was  due.  The 
Court  at  firft  feemed  to  think  they 
rould  not  relieve  the  defendant  upon 
fummary  application,  it  having  been 
an  uniform  rule  not  to  go  into  the 
merits,  upon  fuch  a  motion,  but  to  take 
the  matter  as  it  flood  upon  the  affida- 
vit to  hold  to  bail;  but  at  laft  they 
granted  the  rule,  declaring  that  they 
were  perfuaded  the  plaintiff  would  not 
venture  to  (hew  caufe  againft  it.  Fide 
Sir.  1233. 
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Caith.  519. 


8.     Dux  Ormond  verfus  Brieriy. 

[Trin.   10  Will.  3.  B.  R.] 

IN  an  aftion  upon  a  replevin  bond,  common  bail  (hall 
be  filed. 


[lOo] 


Meritsofacaufe 
not  in  queftio* 
upon  bailing. 
Ante  pi.  7. 
Vide  Doug.  449. 


9.  Anonymous. 
{Hill.  11  Will.  3.  B.  R.] 

*Tp  H  £  merits  of  a  caufe  (hall  not  be  tried  in  a  motion 
*-  for  bail.  In  an  a&ion  of  debt  upon  a  bond,  the  de- 
fendant fays  it  was  per'durefi,  that  will  not  excufe  him 
from  fpecial  bail,  for  the  Court  will  not  determine  the 
merits  upon  fuch  a  motion,  nor  put  a  flar  upon  the  plain- 
tiff's caufe,  which  ought  to  come  down  fairly  to  trial  with- 
out prejudice  \  fo  if  he  fays  it  was  ufurious.  Per  Holt 
Chief  jufticc. 


Bail  in  saa&Um 
for  money  won 
at  play.     In  an 
adion  by  the 
lofer  at  gaming, 
fpecial  bail  {hall 
be  given. 
2  Strao.  1079* 
Andrews  70. 
upon  the  Stat. 
9  Ann.  cap.  14. 


10.  Anonymous. 

[Hill.  11  Will.  3.  B.  IL] 

1  N  an  aftion  for  money  won  at  play,  Gould  and  Turtoti 
**•  were  for  denying  fpecial  bail ;  for  fince  the  plaintiff 
played  upon  tick,  they  would  not  help  his  fecurity,  and 
they  were  for  making  it  a  rule  of  Court.  Holt  Chief  Jus- 
tice contra  ■:  That  the  pra&ice  .has  been  otherwife ;  and 
the  contract  if  under  1 00  /.  is  lawful,  and  the  plaintiff 
ventured  his  money  againft  it.  That  they  could  not  fo  far 
difcountenance  what  the,  law  allowed,  and  to  fay  they 
were  not  to  better  his  fecurity  fince  he  played  upon  tick, 
would  as  well  prove  that  there  fhould  be  no  bail  in  an  inde- 
bitatus affumtftt,  &c.    The  rule  for  fpecial  bail  flood. 


ii.  Anonymous. 

[Hill.  11  Will.  3.  B.RO 

1  Sia.  63.  Bail  T  N  debt  upon  a  bond  to  perform  covenants,  no  bail  {hall 
In  debt  upon  a  ■*  be  given,  but  with  refpeft  to  the  breaches  and  the  da- 
bond  to  perform  magc  j^  hereby  ;  but  the  mcafure  of  that  (hall  be  taken 

covenants. -a  Jo.   -     °     .        ..     .~%  1    /   \ 

07.  1  Lev.  a6o,  from  the  plaintiff^  oath  (o). 

300.    a  Roil.  Rep.  53,  N07  8. 

{a)  Fide  Barnes  109. 
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12.  Ahohymoufc*  . 

[Hill.  iiWlH-3-  B.R.] 

Hp  H  E  ft  £  was  a  queftion  if  bail  be  puf  in  In  one  term*  wWrititiomi 
.  •*     and  new  bail  is  added  the  next  term  after,  if  this  mould  bail  is  Put  in> the 
be  a  bail  as  of  the  firft  term,  or  only  of  the  term  when  2**2^ 
added  i  The  clerks  differed,  but  the  Court  was  of  opinion, 
if  was  only  bail  of  that  term  when  the  additional  bail  was 
put  in ;  for  they  faid  it  was  not  bail  till  completed  and 
accepted,  and  making  the  additional  bail  to  be  bail  of  the 
firft  term,  might  do  wrong  to  a  third  pcrfon,  who-might 
be  a  purchafer  after  the  firftj  and  before  the  additional 
bail  was  put  in.     Per  Cur\ 


13.  Anonymous;  [  101  ] 

[Hill.  11  Will.   3;    B.  R.] 

t]PON  non  eft  inventus  returned  on  the  capias  again  ft  Render  before 
^   the  principal,  the  bail's  recognizance  is  forfeited  in  JSJholf  tad* 
ftrictnefs  of  law ;  but  by  the  courfe  of  the  court)  if  the  able toanaaiori 
principal  be  rendered  before  the  return  of  alias  fcire  facias  on  *  recognl- 
againft  the  bail,  the  Court  will  ftay  proceedings.    But  in-  *anceof  baiJ- 
ftead  oi  a  fcire  facias  againft  bail,  the  plaintiff  brought  debt  - 
iipon  the  recogriizarice,  and  the  bail  pleaded  a  render  Be- 
fore the  return  of  the  latitat^  i.  e.  a  latitat  actually  fueH 

4  but  and  entered.     Et  per  Cur.  Though  this  cannot  be  Mod.Caieuji; 
pleaded,  yet  the  plaintiff  (hall  not  by  this  Hew  courfe  pre-  ^m^s  o. 

,vcnt  the  grace  of  the  cotirt'j  we  will  allow  a  render  in  this  5  " 

qafe  of  an  a£Hon  of  debt,  as  well  as  zfcirefaeiqs,  arid  that 

"at*  any  time  before  the  returh  of  the  latitat,  and  perhaps  zKtb.joj, 
may  enlarge  the  time;    the  Court  dertied.  the  cafe  ih  £j*;7039'  Cro* 
3  Keble,  Miles  and  Bateman.     Vide  Ray.  14.     But  in  re-  a  Brownl.  76. 
gard  there  had  been  pleadings  in  this  cafe*  the  defendant  <?"*•  £*•  71S. 
was  ordered  to  pay  cods  {a)i  '  *  ^»-  4*3. 

(a)  bail  fued  in  debt  on  recogni-  the  return,  the  Court  on  (hewing  caufe 

.zanceini?.  R.  have  eight  days  after  made  the  rule  abfolute;  Barnes  6i. 

the  return  of  procefs  to  furrender  de-  1  Cramp.  70.     If  the  proceedings  bV 

fendant ;  and  if  there  be  but  four  days  byfei.  fa.  the  render  may  be  before 

in  the  term  after  the  returh  of  the  or  on  the  appeiranee-day  of  the  return 

Writ,  he  (hall  have  four  days  In  the  Of  the  fa&fci.fa.  fitting  the  Gourt  if 

term  following;  Mihter  v.  Pet9  1  Ld.  that  be  returned ^rr*  feci j  in  the  cafe 

Raym.  721.  Tr.  1  Ann.    In  C.Jon  of  two  nihils  returned  before  or  on  the 

or  before  the  return  of  procefs,  Mic.  appearance-day  of  the  fecond,  Derijlf 

1654.,  and  where  the  bail  moved  to  v.  D eland*  Barnes  82. ;  but  not  later, 

ftay  proceedings  again  ft  them  in  an  ac-  i  Roll.  334.    1  Cromf.  76.   .2  Crpmf. 

tion  on  the  recognizance,  the  writ  not  88.     Bail  in  action  by  original  have 

having  been  ferved  four  days  before  till  the  quarto  diepeft  (ftdetut  curia)  td 
.    Vgt.  I.                                         K  furrendef 
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teradcr  principal  in  B.  It.  is  in  by  firing  in  a#  different  court,  alter 

C  J.  i  and  fubfequent  proceedings  on  the  refponfibility ;  and  the  proceed* 

JK*  fiu  flull    be   Hayed,   Baiky  v.  ings  were  fet  afida  with  cofts.  Tbmf* 

SaumtbmMH,  4  Bur.  2134.    If  an  ac*  fin*  B.  doubted  whether  the  a&ion  on 

tion  on  recognizance   is  brought  in  a  recognisance  ought  not  to  be  in  the 

C.B   againft  an  attorney  of  5.  R.9  fame  court  as  the  original  fait,  as  in 

and  plaintiff  difcontinues  the  a£tion  aflions  on  bail  bonds.    Lowes  for  the 

becanfe  he  had  fued  the  attorney  in  a  plaintiff*  Rant  for  the  bail.    If  the 

wrong  court,  the  attorney  furrenders  principal  is  alive  at  die  return  of  the 

his  principal,  and  then  bill  is  filed  c*.  fm.  the  ba9  are  not  difcharged  by 

in  B.  A.,  the.  render  is  good,  Hoore  his  dying  at  any  time  after.  Cro.  Cor, 

V;  Mingay,    Str  915.     fn  a  cafe  in  165.    zLd.Rajm.  14(2*    2  Str.  717. 

the    Exchequer,    decided  when    the  Barnes  106.     2  Wilf  67.    2  Crmnf. 

.editor  was  nrefent,  E.  22  G.  3.  the  88.    If  the  plaintiff,  on  the  return  of 

plaintiff  had  fued  in  the  Excheouer  non  eft  invent,  fnes  die  bail  and  deli- 

the  bail  in  C.  B.  before  the  end  of  vers  a  declaration  debenteje,  the  bail 

four  days  from  the  return  of  ca  fa. ;  mud,  in  order  to  ftay  proceedings,  pay 

which  would  be  irregular  in  C.  B.,  cofts  in  that  action,  as  well  as  debt  and 

and  the  principal  was  furrendered  in  cofts  in  the  other,  which  they  had  ten* 

C  B.  before  the  bail  by  the  practice  dered  within  the  time  allowed  to  fur- 

of  that  eourt  would  be  liable*     It  render  their  principal.  5  T.  R*  363* 
was  ruled  that  the  plaintiff  could  not, 


14.    Lyell  verfas  Manucapt.  Gallctly. 

[Trin.  12  Will.  3.  B.  R.J 

Ante  93, 98.  .  J  J  Has  a  judgment  obtained  againft  him,  and  he  ren- 
Cro.  Ei.  618.  -17  •  dcrs  hlmfclf  before  the  return  of  the  capias,  *  biit 
1  RO|LUJbi-87  nevcr  8IVC*  ^C  plaintiff  notice  of  his  render,  nor  gets 
«3o'ughtto  give  the  bail-piece  difcharged ;  the  plaintiff  proceeds  to  judg- 
two  days  notice,  ment  againft  the  bail  upon  a  fcire  facias  s  and  the  Court 
Moi  9Caf.  7-8?  wou^  not  retted  them  upon  motion,  becaufe  no  exmtratur 
*  *  was  entered,  and  *  fcire  facias  returned  \  but  put  them  to 
their  audita  querela* 


15.     Lumley  verfus  Quarry* 
[Paf.  1  Ann.  B.  R.    2  Ld.  Raym,  767.  S.  C] 

9.    Upon  A  N  a£Uon  was  brought  againft  the  defendant  for  a-  fliifr 

ml  by  na-  **•    and  cargo  5  and  tke  queftion  was,  Whether  the  do- 

c£*Twm' the  ^cn<lant  flww»M  °e  difcharged  upon  common  bail i  It  waa 

tttmiotothe*'  alleged  for  the  plaintiff,  that  the  caufe  came  in  from  iw- 

xaatkvf  iQioo.  den  by  habeas  corpus,  and  therefore  they  ought  to  have  fpe- 

^9Hoi  88*  cial  bail  of  courfc'     Bttt  Holt  C*  J'  hcld>  thtt  ***  Court 
S.  C<    1  U-. '  here  could  examine  into  the  caufe  of  a&ion  upon  a  habeas 

.«68.    Vide  St   corpus,  and  took  this  diverGty,  that  if  the  caufe  of  a&ion 

19  o.  j.  c.  70.   wcrc  fucjl  as  required  bail,  though  it  were  under  the  value 

of  10  /.  they  would  hold  the  defendant  to  bail :  but  if  the 

•  adloh  was  vexatious;  or  fuch  as  required  tto  bail,  aa  an 

*io  aftion 


-Far. 
removal 


TDaiUn  Cfoil  £ afe$.  Jxoi 

a&ion  againft  ah  executor,  they  would  difcharge  him  upon 
common  bail.  Upon  which  it  *as  urged  for  the  defend* 
ant,  thft  #bat  iie  o$d  wi|h  rektim  to  this  fcip  and  cargo, 
was  as  Judge  of  the  Admiralty  in  the  Weft  Indurs  there- 
fore no  reafon  why  he  fliould  be  held  to  bail.  On  the  [  102  1 
other  fide  it  appeared*  ihtflh&ikifiadant  had  the  (hip  and 
cargo  in  his  own  Cuftody,  which  was  intermeddling  fur- 
ther than  the  duty  of  his  office  warranted j  and  for  this  rea* 
fon  he  was  hcWiP  bails  but  pfherwife  not* 

In  a  like  cafe,  viz.  an  aftion  removed  by  habeas  corpus,  Moi.  Cifoi^ 
the  Court  held  there  muft  be  bail  here;  for  elfe  the  de>  Fari9*  Aflle»*' 
fendant  by  hi?  own  aft  puts  the  plaintiff  in  a  worfe  con- 
drtion  than  he  was  below;  but  they  eould  confided  £hc  -* 

qua ntwn  erf  the  furn  in  which  tfce  ba.il  ought  to  betakeh, 
rf  thea&ion  appeared  to  them  to  be  Tortious,  Jlf«*» 
3  Ann,  B.  2?.  ($). 

{a)  Vide  2  Bl  Rep.  19*. 


1 6.    Gcttbaldo  vcrfus  doghoriii- 
[Mich.  3  Ann.  B.R.] 

ptAlNTl^F  brought  an  aftiotl  of  trefpafc,  ai&Uft*  ftB.  a.ifty 
*     and  battery  by  bill  of  Mlddlcfex,  with  an  *c  eiiam  for  ^S^ESii 
40/.  and  recovered  100/.  and  the  Court  held,  the  bail  in  the  to  ed*mj 
fhould  not  be  liable  for  more  than  the  ac  eiiam ;  for  that  *e  k»i  St  not 
k  the  meafure  and  ground  of  his  undertaking.    Then  the  ^J^V^?4 
qneftion  arofe,  Whether  he  fhould  be  liable  for  46  /.  ?  and  by  name  of  G^- 
Holt  Chief  Juftice  held  he  was  not  liable  at  all  \  for  his  re^  ribaido.  wrf. 
cognizance  is  to  anfwer  the  condemnation  \  and  fine*  that  ^^Keb'.^M* 
cannot  be,  he  is  bound  to  nothing.     And  Clark  the  fe*~  1  Sid.  183.158. 
condary  affirmed,  there  was  a  rule  of  Court,  that  where  4*5-  J  ,7*nu 
the  plaintiff  recovers  a  greater  fum  than  is  laid  in  thd  ***        l  *' 
action,   the  bail  fhall  not  be  chargeable  in  ijla  a  ft  tone. 
Another  queftion  arofe,  Whether  here  was  any  bail  ?  For 
there  <:annot  be  bail  without  a  writ,  and  here  the  wjit 
was  returnable  of  Michaelmas  term,  whereas  the  bail  was 
of  a  term  precedent :  Etjupendet  (b)h 

{b)  In  M*rtin  v.  Mont,  t  Sir.  9*2.  botid  ;  Mitchtl  v.  Gilbert,  H.  BL  76. 

it  was  ruled  that  the  bail  fhould  b£  The  JherifF,  oti  an  attachment  for  not 

liable  to  the  amount  mentioned  in  the  bringing  in  the"  body,  is  liable  to  the 

etc  etiam,  and  no  more*     In  Jack/on  whole  debt  and  cofb  :  Fetalis  v.  Mac- 

v.  Hajel,  Dtug.  330.  it  was  held  that  intojb,  H.  BL  2*3.     In  aflault  to  da- 

they  moald  only  be  liable  to  the  a-  mage  of  coo/,  bail  Bound  jointly  and 

tnoant  of  the  debt  fwom  to,  and  cofts.  federally  for  140/^  verdift  for  300  /.  % 

fine  the  bail  to  the  (heriff  are  liable  to  each  bail  fltfll.mjr  J40  /.     Cia.  £jg. 

tse  extent  of  the  penalty  in  the  bail-  Bail. 


(     *°3    ) 

J&aii  in  Criminal  Cafes;. 


I.     Fitz-PatrickV  Cafe. 

[Trin.  7  Will.  3.  B.  R.] 


Ml  for  default '  Jfl  TZ-PJTRICK  was  committed  to  Newgate  by  the 
of  prpfention.  x^  Privy  Council,  for  aiding  Colonel  Dorringten  to  efcape 
cifo,'  ite.  97.  '  out  °f  *c  2*"*^  where  he  was  committed  for  high  trea- 
StileiiS.  Luu  (on;  and,  being  brought  herebyAofai/fdfpttx,  was  bailed; 
va*  becaufe  though  the  commitment  was  for  high  treafon,  y  tt 

there  was  no  profecution,  and  a  feffions  was  pad. 


2.     The  King  verfus  Keat- 

[Mich.  8  Will.  3.  B.  R.J 

GonTiftof  mm-  VI R-  Keat  was  indided  of  murder*  and  alfo  for  ftab- 
flaughter  not  1V±  j,^  zn&  fa  jurY  found  him  guilty  of  manslaughter  ; 
<^hS.°re  and  as  to  the  reft  found  a  fpeciai  verdia*  and  Sir  Air- 
Ante  61.  4 In*,  tbolomew  Shower  moved  he  might  be  bailed;  but  it  was 
*i8"  3  jSu"  denied,  for  hc  is  found  cxPrcfsly  to  I*  guilty  of  man- 
Re*  268.  clfcs  Slaughter,  and  in  that  cafe  bail  is  never  allowed  till  clergy 
b.r.  102.  uS.  had. 


b.  c 


3.  LifleV  Cafe.  • 
[Mich.  8  WiU.  3.  B.  R.] 


Ante 6w  X  ISLE,  who  was  indifted  of  murder,  and   found 

-"  guilty  of  manslaughter,  was  bailed  before  clergy  had* 
Tide  Appeal,  Cafe  3. 


Lord  Aylelbury'x  Cafe. 
[HiU.  8  Will.  3.  B.  R.] 


show.  191.   H*  0NE  committcd  for- treafon  or  folony  ought  to  enter 
,  otight  to  eater      "  his  prayer  the  firfb  week  of  the  term  or  day  of  the  fef- 

hib£?cor°M°*  *ons  ncxt  a^ter  ^is  con,mitmcnt»  or  he  fhall  not  have  the 
«a,  itetei ed    benefit  of  tfce  £*&*/  <w?w  aft  (a) ;  but  if  an  aft  of  par- 

tbe  firft  week  of 

the  term  or  day  ^  R,  t  yenU  ^     Sbo.  IJO. 


liament 


■Bail  in  Criminal  Cafe*.  $  \°3 

Cameat  be  made  which  takes  away  the  power  of  bailing  of  feffiont  after 
for  a  time,  he  need  not  then  enter  his  prayer,  for  that  is  comb.'^s.c. 
thereby  difpenfed  with :  bat  then  he  ought  to  enter  it  the  CafeB.R.Yi;! 
firft  week  of  the  term  or  day  of  the  feffions  after  the  ex-  Ho1*  *4» 
piration  of  that  a&  of  parliament  j  and  for  want  thereof,        [  1 04  ] 
the  .benefit  of  the  habeas  corpus  zSt  was  denied ;  but  be-  2  !<».  lft2,  .  m 
caufe  the  defendant  had  been  long  in  prifon,  and  his  trial  Sul.  418.  Lut. 
had  been  delayed,  and  affidavit  was  made  that  his  life  was  X2#  Andr«w65. 
in  danger,  the  Court  bailed  him. 

5.  Lord  MohunV  Cafe. 

[Mich.  9  Will.  3.  B.  R.] 

I  F  a  man  be  found  guilty  of  murder  by  the  coroner's  in-  **.  found  gtikf 
x  queft,  we  fometimes  bail  him,   becaufe  the  coroner  _2o^3Ti^ 
proceeds  upon  depofitions  taken  in  writing  which  we  may  queft,  bailable; 
look  into.     Otherwife,  if  a  man  be  found  guilty  of  mur-  °$£T{e  'l1^ 
derby  a  grand  jury  5  becaufe  the  court  cannot  take  notice  g1^  jBuift.!^" 
of  their  evidence,  which  they  by  their  oath  are  bound  to  1  Roll.  Rep. 
conceal      Et  per  Cur.  There  is  no  difference  between  *£•  *  |id-  J1* 

1  •     •«  1    %  5JUH«  053.  5.  \>» 

peers  and  commoners  as  to  bail  (a).  Holt  84/ 

la)  JUx  v.  Jrttu,  2  Str.  831.  The  a  fifth  charge,  and  moved  to  be  ad- 

defendant,  as  keeper  of  a  priion,  had  mitted  to  bail  on  producing  copies  of 

been  tried,  and  acquitted  on  fall  evi-  the  informations,  and  affidavits  of  the 

dence  and  to  general  fatisfa&ion  on  former  trials,  and  of  the  identical  na- 

fonr  indiclments  for  murder  charged  ture  of  the  offences ;  but  the  Court 

to  be  committed  by  confining  prifoners  refufed  to  look  into  the  informations, 

m  an  improper  place.     He  was  com-  or  to  admit  the  defendant  to  bail, 
mitted  by  a  juihee  of  peace  to  anfvper 


6.  MarriotV  Cafe. 

[Mich.  9  Will,  3,  B.R.] 

J^jfARRIOT  was  committed  for  forging  indorfe*  Bail  in  mifife- 
*^*  ments  upon  Exchequer-bills;    and  upon  a  habeas  meanor. 
corpus  was  bailed ;  becaufe  the  crime  was  onlv  a  great 
mifdemeanor ;  for  though  the  forging  the  bills  be  felony, 
yet  forging  the  indorfement  is  apt,    It  is  felony  per  8  to*  9 
W.  3.  cap.  20, 


*-s 


io*  mil  in  Ctimintrt  <$afc*. 

7.  Aftoftymou*. 
[Trin.  ix  Will.  3,  B,  ft.] 

foA.iT*.  ToU  «sf  S.  being  committed  upon  an  indi&ment  for  murder, 
OteuSaL°<rf  Jr.*  moved  to  be  bailed,  and  this  within  Iefs  than  three 
ought      weeks  of  the  feflions ;  Rohejby  and  Turton  were  for  bail* 


»ot  to  be  *»j,e*    ing  him ;  becaufe  the  evidence  upon  the  affidavits  read, 
SKiSetl^T      did  not  feem  to  tncm  fufficient  to  prove  him  guilty.   Holt 
ftfon.it*.        C.J.  and  Gould  contra.    The  evidence  does  affe£fc  him, 
BuiV°t  and  that  is  enough.   The  allowing  the  favour  of  bail  may 

Holt  1$ j.*  difcouragc  the  profecutipn;  therefore  it  is  not  fit  the 
Court  fhould  declare  their  opinion  of  the  evidence  before- 
hand 1  for  it  muft  prejudice  the  prifqner  on  the  one  fide* 
or  the  profecutpr  on  the  other. 


[  105  ]  8*  Rex  verftu  J^avifon, 

[Trin.  it  Will.  3.  B.  R.     1  \A.  Ray©.  603.  8.  C.J 


H*  ^Soto"'  I]  PON  a  habeas  corpus  to  brlrtg  up  the  body  of  ono 
c^«ndo|  Wl-  Davifift  a  Quake?!  &*  caufe  returned  was  a  writ  of 

•blewhiktboit-  eysonmunicato  capiendo,  which  recited  ajignificavtt  of  an 
SSoorpwii*  ^communication  for  teaching  fchool  without  a  licence ; 
under  the  confi-  and  the  Court  doubting  whether  this  was  an  offence,  de- 
tention of  the  gtcd  to  hear  eounfel  upon  it  \  and  then  Mr.  Nortkey 
to?*  ijr^ie, '  moved  he  might  be  bailed  in  the  mean  time  j  and  cited 
59/  ?p&.  194,  fcveral  authorities  that  a  man  might  be  balled,  while  the 
i34»*7»-  lCj°-  legality  of  the  return  is  under  the  confideration  of  the 
IVx^m.  Co?*-  *W*.*S7-  l*t.  174.  1  Cro.  552, 557.  Andalfo 
Cro.  Jac.  »9,  Price's  cafe,  jlf  *V£.  29  Car.  2.  A  22.  who  was  taken  upon 
67-  *  K0*1-  R*P-  an  excommunicato  capiendo,  and  brought  up  by  A*£«jj  «r/«/ 
Us'A  Roll.  *  "  ***&  bailed,  while  the  return  was  under  confideration ;  and 
Abr.  113.  Hvjt  in  that  pfe  the  Court  being  agaifift  PrrVr  upon  the  return, 
f?:  s-  Vi  \A&  coupfel  tofifted  that  he  could  not  be  committed  again, 

and  thought  they  had  got  an  advantage  that  way,  but 
ttotwithftsinding  that  he  was  recommitted.  He  cited  alfd 
Ctfrk's  cafe,  who  was  committed  by  the  vintners  company* 
and  bailed  by  Holt  C.  J*  at  his  chamber.  Upon  thefe  au- 
thorities the  defendant  was  bailed,  and  the  entry  was,  tra- 
ditur  in  hallium  \$  interim  Curia  advi/are  vults  and  the  con*, 
dition  of  the  recognizance  was  to  appear  the  firft  day  of 
the  term,  and  fr6m  day  to  day j  and  if  the  Court  Jhould 
adjudge  the  return  good,  to  render  his  body  to  prifon. 
The  Chief  Juftice  faid  they  bailed  men  in  execution  upon 
an  audita  querela,  and  by  the  petition  of  right  muft  bail  or 
remand  men  in  convenient  time.  The  fame  rule  was  made 
ibis  term  in  Reynold's  cafe,  (who  was  committed  by  the 

Court 


ttatt  in  Criminal  Cafe*,  iq$ 

Court  of  Aldermen,  for  affifting  to  marry  a  city-prphaji,) 
while  the  Court  CQnfidered  the  return* 


9.  Anonymous. 

[Trim  i  Ann.  B.  R.] 

*p  H  £  defendant  in  an  indi&ment  in  B.  R.  being  bailed  Render  in  dif- 

*    on  the  indi&ment,  and  likewife  in  a  civil  aftion  then  ch**e  ^in 
pending  againft  him  in  C.  B.  rendered  himfelf  in  dif-  ^S^ 
charge  of  his  bail  in  the  civil  aftion  to  the  Fleet,  and  from  kail  on*n  indiai 
thence  by  habeas  corpus  he  moved  himfelf  to  the  Kings  ***** 
JUncb  and  efcaped.    His.  bail  to  the  indidment  moved 
that  their  recognizance  might  not  beeftreated,  pretend- 
ing he  was  taken  out  of  their  cuftody  by  his  commitment 
to  the  mardial  •,  fed  non  allocatur,  for  they  mult  take  care 
of  him  there,  and  they  might  have  had  him  committed  in 
difcharge  of  them.     Ex  motion*  Broderick  and  Raymond* 

10.  Dr.  WatfonV  Cafe.  [  106  ] 

[Mich.    1   Ann.   B.  R.] 

DR.  Watfon,  late  bifliop  of  St*  David**,  was  taken  on  Bating  dvrijvg : 
an  excom.  capkndo,  and  brought  into  B.  R.  by  habeas  -^S^  U 
corpus,  and  pleaded  to  the  writ,  that  he  was  a  Lord  of  md^court 
Parliament,  and  moved  to  be  bailed,  while  the  retprn  was  will  refuse  u'.tf 
under  confidcration.    And  Powell  faid,  Though  it  had  J{5?%fw^ 
been  done,  it  was  in  their  difcretion,  and  was  contrary  to  Mo^Cafc^.M. 
the  ftatute  of  Weflminfitr  /  and  he  did  not  think  it  ejifere-  l**>  ?<*<**  *?*• 
tion  upon  fuch  a. plea,  which  every  .body  knew  to  befelfe,  *'£•  3jfc*?|' 
he  being  deprived  by  commiffioners  of  delegates,  of  whi^b  >i?.    C^  '* 
Powell  was  one  on  the  appeal.     Holt  C.  J.  agreed  5  and  *8* J  SaIk;9^ 
that  though  they  could  sot  take  judicial  notice  of  the  fail-  &<*  ^VXlA. 
*y  of  his  plea,  yet  it  fhould  lead  their  difcretion  $  and  he  R«ym*  790* 
was  not  bailed. 


1 1.    Domina  Regina  verfus  Lay  ton* 

[Pafch,  4  Ann.  9.  R.J 

T  JTTON  and  others  were  committed  by  the  I-ord  Vf****** 
-*-*  Mayor  of  London,  upon  his  view,  for  a  forcible  dc-  SXwewEiirj 
Uiner,  and£ned  tool,  and  committed  in  execution,  and  defendant  reftfai 
the  record  of  the  convi&ion  was  removed  by  certiorari,  an£  to  **  *&**• 
the  defendant  brought  .a  writ  of  error  coram  nobis,  and  at  I  jumj/ti* 
toned  error  in  perfon :  and  now  it  was  moved*  they  might  KingwdWhiu- 

•  n  Ka  be»««-p^353» 


io6  Iftaffiff. 

be  bailed.  Viie  \  Cro.  557.  Keb.  43.  Sitf.  320.  2  Keb 
173.  Broderick  contra  urged,  That  in  error  to  reverfe  an 
puUawry  the  Court  will  take  bail,  but  not  to  reverfe  a  judg- 
ment in  an  indi£ment :  At'laft  the  Court  refufed  to  bail 
him,  being  in  execution  for  a  fine,  ancl  having  committed 
a  very  notorious  breach  of  the  peace  in  the  heart  pf  the 
city,  though  a  long  vacation  was  coming  on* 

'  Nota,  Perform  committed  for  felony  are  entitled  to  be  bailed  after  a  trial  \t 
\oft,  cfpecially  if  it  be  doubtful  whetner  they  are  guilty.  The  King  againft 
JJt}l  and  his  wife.     Andrews  6 j. 


[107]     ,  »atitff. 


..UUL>^.Jll,,.U  .,    >, 

I.     Trevilian  verfus  Pyrie. 

In  trefpaft  for       nEP  LEVIN ;  defendant  makes  conusance  as  bailiff 
taking  g<™is  or    XV   t0  *  &     Plaintiff  pleads  that  he  took  rhem  ie  injurm 
S&ta  mis  >?  $*#**>  °V<1»<  *">  that  he  was  bailiff  to  %  S.    Te> 
conufancr ,  tra-    this '  it  was  demurred :  And  after  argument,  the  traverfe 
ycrfcof  the  com-  was  held  to  be  well  taken  •,  and  a  difference  obferved  be* 
cient  5*  aliter  in    tween  an  aftiou  of  trefpafs  quare  claufumj regit ',  and  an  ac* 
daufum  (regit,    tion  of  trefpafs  for  taking  cattle  or  replevin.     In  the  firft 
'L?°"  Gbdb-k     ca^c,  ^*c  defendant  juftifies  an  entry  to  the  clofc  by  com* 
xtcc. '  Keiw.  it!  *nand,  or  as  bailiff  to  one  in  whom  he  alleges  the  freehold 
pnh.74.  Rq>-  to  be,  the  plaintiff  (hall  not  in  his  replication  traverfe  the 
A.  Q^ui.  ic.  command  5  becaufe  it  would  admit  the  truth  of  the  reft  of 
^    '"    thq  plea,  viz.  That  the  freehold  was  in  J.  S.  and  not  ia 
"V  -*   ^4  plaintifF,  which  would  be  fuffidient  to  bar  his  a&ion* 
whether  the  defendant  was  impowered  by.^.  S.  to  enter, 
Or  not  impowered  -»  for  it  is  not  material  that  the  defend- 
ant has  done  a  wrong  to  a  ftranger,  if  it  be  none  to  the 
plaintiff? -'But  in  the  other  two  cafes,  if  the  jjefewtent  juf- 
Poft.409.  tjgC5  tayng'my  cattic  as  bailiff  to  J.  S.  in  whom  he  lays 

a  title  to  take  them,  as  for  diftrefs,  or' other  caufe,  there 
«    yi ••  *c   "   •**  ?W  ^  W^terial t0  traverfe  the  command  or  authority ; 
luon. '  1  6.1*    ^qr  though  J-  S-^  "Sht  to  takc  *c  cattle,  yei  a'ftrinper, 
a  15.  **'*  '     who  had  no  authority  from  him,  will  be  liable;  .fo  that 
*     f  s    both  parts  of  the  defendant's  plea  in  this  cafe  rouft  be  triie^ 

/  Jft*+***C  $47  anc*  therefore  an  anfwer  to  any  part  is  fuflcient ;  fo  in 
/    trefpafs  for  taking  goods.  •  Aliter  in  trefpafs  quare  ciaufam 
fr'&t'  •  ^^  *  Leon.  50.    2  Leon.  .169,  216.    Tclv.  148. 
$Lcu.  20.  contra*    1  Ro.Rep.  46.    Cro.  El.  14. 


'Bankrupt*,  /07 

/  *T  Matthews  verfus  Carew. 

'[Mich.  1  Ann.  B.  R.] 

rRE SPAS S   for   taking  his  tankard;   defendant  injuftUtatioi 
pleaded,*  that  at  a  court-leet  at  Weftnunfter prafentatum  »  Wliff  to* 
jfcrf,  That  the  plaintiff  in  a  cellar  within  the  leet  did  melt  %$£%£* 
tallow,  ad  commune  ttocumentum>  &c.  for  which  he  was  mercemenr,ib» 
mmerced  5/.  by  the  jurors,  undo  habuit  notlttamy  and  for  eftreatofthe 
that  being  requefted  he  did  not  pay,  the  defendant  as  bai-  ^£3"* 
hff  to  the  Dean  and  Chapter,  +  et  per  eorum  mandate  dif-  maft  be  ftevw. 
trained.     Et  per  Cur.  ift,  It  is  fufficient  tp  plead  prefen-  s^6l# 
tatumfait  without  averring  in  fa&  that  he  did  melt,  toV.  earth.  73?  skm. 
for  ncn  rtfert  as  to  him  whether  the  offence  was  done  or  587. 
not,  fince  there  was  a  presentment :  And  the  Court  took    *  T  108  1 
a  difference  between  a  replevin  and  trefpaCs;  in  the  firft,  ,  ^.J  f 

the  bailiff  is  an  a£for,  and  is  to  recover,  which  (hall  be         ' 
upon  the  merits;  but  in  trefpafe,  as  in  this  cafe,  the  bai- 
liff is  only  to  excufe  the  wrong.    Vide  3  Cro.  885.  37  H.  8. 
8.  3  Leon.  14. 

.    But  fecondly,  This  plea  is  naught,  becaufe  the  defend-  ***•  4°7« 
ant  juBifying  as  bailiff,  ought  to  have  fet  out  fome  eftreat  JJ^1  ,^ 
of  the  Court;  or  warrant  from  the  fteward,  and  to  have  685.pl*  '• 
juftifiedimdcr  that.     Vide  Mo.  573*  607,  847.    3  Cro.  H°b-  ia9- 
1^8,748.  ,  ***"* 


$anfcrupt£.    vi.  St.  5  g.  2.  c.  30. 


i.     Cary  veffus  Crifp. 
[Paf.  1  Will.  &  Mar.  B.  R  J 


I 


N  an  indebitatus  iflump/tt-;  the  defendant  pleaded  that  Property  not 
the  plaintiff  became  bankrupt,    and  commiflion  was  ^"hl^kw't 
taken  out,  and  ft>  all1  his  goods,  &c.  belonged  to  the  com*  till  alignment. 
mifEoners,  faV.    The  plaintiff  demurred  and  had  judg-  Poft.  m.  vwe 
nient ;  for  till  an  affignment  the  property  of  the  goods  is  *  i^tff^  — 
not  transferred  out  of  the  bankrupt  (a),     rafe  ftatute 
I  Jac%  i.e.  15.  $  13- 

(*)  2>.  «r.  $/r.  981. 


2.   lYine  &  al.  verjits  Teap  &al. 

-   [Hill  a  W.  &  M.  C.  B.J 


[I09] 


Oodawryoftbe  TT  PON  an  £»$$&  biU  in  the  Exchequer  tfceBtiw* 
lakrapt  »fter  ^  prayed  the  opinion  of  the  Judges  of  C.  B.  The  cafe 
»^°cf«ilmit.  Wa8»  *  bccomc8  bankrupt,  and  long  after  was  outlawed* 
ted,  cannot  de-  The  king  made  a,kafe  of  the  profits  of  hit  lands,  and  alfe 
«nc  the  iatercft  a  grant  of  his  chattels :  Afterward*  a  comnTtflicu  of  bank* 
^^  in  ruPtcT  was  taken  out ;  and  the  queftsoa  wa«»  Whether  or 
ii»c(i«ie.  1  Lev.  how  far  this  outlawry,  leafe,  and  grant  ihoiild  prejudice 
s.  1  Vent.  19 3,  t^c  creditors  of  the  bankrupt  ? 
%  Ut.  50.  And  firft>  it  waj  takf  ft  for  ^^j^  Yhat  where  a  per. 

fon  is  indebted  to  the  king.  Mid  atfo  to  a  fubic&,  the  king 

(hall  have  preference  in  payment.     adly,  That  no  fubfc* 

quent  aft  of  the  bankrupt  can  defeat  the  intereft  his  ere* 

ditors  have  by  his  bankruptcy  m  his  eftate.    gdly,  That 

the  king  hath  by  common  law  fcch  a  power  to  retpuie  W* 

fifbjeQs  to  anfwer  all  demands  of  law  and  juftice,  that  not 

,  appearing  upon  procefs  is  fuch  a  contempt  of  law,  that  the 

perfon  guilty  is  put  out  of  the  law,  forfeits  his  goods  and 

chattels,  11  H.  6.  17.  his  leafcs  for  years,  9  H*  6.  21 .  and 

his  truft  in  fuch  leafes,  2  R:  807.   Hob.  914.  and  the 

profits  of  his  lands  of  freehold,  9  if.  4.  20.  ti  H.f.  7. 

j  Vent.  193.         Refolvcd  therefore,  ift,  That  the  creditors  are  not  hurt 

*  Lcy.  49.        by  the  outlawry $  for  that  was  his  own  alt  and  by  his  own 

1  J?**8  *?3*      default,  and  the  voluntary  permitting  himfelf  to  be  out- 

?  Let  3  3/        lawed,  (hall  not  prejudice  them,  iSiJ.  115.    adiy.  That 

a  Lev.  49.         the  affignee  of  the  king's  leafe  having  paid  37  /.  for  it,  is  a 

Eurchafer  within  the  21  Jac.  i.e.  19.  not  to  be  impeached 
y  the  commiffion  fued  out  five  years  after  the  bankruptcy* 

3.     Cane  verfm  Coleman. 

'    [Trin.    a  W.  &  M.  in  Cam.  Scacc.  Intr.  in  B.  R.  Mich, 
1  Jac.  a.  Rot.  \6/S] 

LjJng  In  prifon  jND E B ITATU 5,  for  money  had  and  received  to 
T*?"^ ,,ao  J-  his  ufej  on  a  fpecial  verdift  the  cafe -was,  H,  being  a 
5  oSSS  filk-man  owed  B.  tool,  and  to  C.  50/.,  B.  arrcftshim 
if  hr  put  in  bail,  for  the  ioo  L  in  the  (heriff's  court,  and  had  bail.  After 
vweinfrt,  pi.7.  a^  w-2#  ^fc  a  m0nth,  H«  pays  off  C  and  after  that 
7o^Kl.jm.    rendered  himfelf  in  difcharge  of  his  baU  in  A's  aftion. 


,wwj  4^0.    „  _ _     m 

13Q.  skin.»7ow  lies  in  prifon,  not  whexe  he  puts  in  fufficient  bail,  for  that 
aT.R.  141.     mi  ht  ^  ^fxnitely  -prejudicial  and  mifchgvous,  and  no 

man 
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man  could  eter  fafely  pay  or  receive  from  *  tradefman. 
Adjudged  in  B.  R.  and  affirmed  in  error  in  Cam.  Scacc.  {a). 

(a)  This  point  b  recbgmzed  in  Cm*Vs  Bank.  Law,  cent,  to  Smith  and 
Stray,  foft. 

4.     Newton  ver/us  Trigg* 

£Trin.  3W.&M.  B.  R.  Intr.  Mich.  1  Jac.  2.  Rot  226.] 

A  N  innkeeper  being  alfo  part-owner  of  a  (hip,  and  hav-  s^,  ^6f  ^  c# 
•**    ing  51  /.  ftock  in  the  ibip,  abfeonded:  Eyre  Tuftice  *68.    3  Lev.  * 
held,  as  to  the  {hare  of  the  fhip  that  was  nothing  5  for  that  Jg*  £°?b' 
U  is  not  a  ftock  in  patentia  to  trade  with,  that  will  make  a  not  witWn  thf* 
bankrupt ;  but  there  muft  be  a  trading  therewith  infaBo.  ftacutw  about 
And  he  held  that  an  innkeeper  could  not  be  a  bankrupt,  c^iTT*". 
for  he  is  not  like  a  trader  \  he  muft  receive  all  comers,  and  t  %\d.  41  ?.* 
feed  them  and  lodge  them,  taking  a  reafonable  rate ;  which  *  R«M-  aW.  84; 
if  he  do  not,  he  is  indiftable.    Holt  C.  J.  concurred,  and  *£;  cro?jaC. 
that  he  is  not  taken  notice  *  of  in  law,  as  a  trader,  but  as  585*  Cro  Car! 
an  hoft,  bofpitaton  and  he  is  paid  not  merely  for  his  pro vi-  3»»  549-  Dy^ 
(ions,  but  alfo  for  his  care,  pains,  protc&ion,  and  fecuri-  JJ/  bV m^e! 
ty  •,  and  he  buys  meat  and  drink,  not  for  fale  or  trading,  326^  329. 
but  for  accommodation.     And  an  innkeeper  cannot  make  *  f  1 10 1 
a  contraft  ad  libitum;  nor  does  he*  buy  or  fell  at  large,  but  Bo  7         j 
to  gueft  only.     And  the  Chief  Juftice  held,  that  where-  in^ondwa par- 
ser a  man  buys  and  fells  under  a  particular  reftraint  and  ticuW  reftraint 
limitation,  he  is  not  a  feller  within  the  ftatute,  as  a  com-  ^fc^"1"11  ^ 
miffioner  of  the  navy,  and  fo  of  a  farmer.     Vide  Sknutr's 
Reports,  3  Mta\  326. 

*#*  VideBufcall  v.  Hogg,  3  Wilfo*    an  inkeeper.  felling  liquors  out  of  the 
146.      Potman  v.  Vavgbam,  1  T.  R.     houfe  to  any  pcrfon  who  applies,  for 


1 


,72.     Cook's  Bankrupt  Law  69,  70      the  fake  of  profit,  is  a  trader  within 
in  the  la&  cafe  it  was  eftablifhed  that    the  bankrupt  law. 

5.  .  Bird  vcrfus  Sedgwick. 

[Paf.  5  W.&M.  B.R.] 

A  Gentleman  of  the  Temple  went  from  hence  to  Li/hnf  An  ingiiflifub* 
where  he  turned  fa&or,  and  traded  to  England,  and  jf*  trading  from 
broke-     Btenco  argued  that  the  ftatutes  abour  bankrupts  do  {£«, ^yte'  IT 
not  extend  to  perfons  out  of  the  realm :  the  fubje&  of  bankrupt. 
them  is  cafes  of  arrefts,  outlawries,  and  departing  out  of  Raym-  375- 
the  realm  5  and  the  21  Jac.  i.  which  extends  to  aliens,  is  *  vcro'tte. 
only  aliens  refident  here ;  yet  the  Court  held  him  a  bank- 
rupt, by  reafon  of  his  trading  hither  and  back  again, 

which 
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which  gained  hint  a  credit  here, 
bar  (a). 


Xan&rupw. 

Per  Cur.  on  a  trial  at. 


(#)  The  following  cafe>,  which  are 
rolle&ed  in  Mr.  Cooke' %  Bankrupt 
Law,  85  to  90,  contain  the  whole 
do&rine  upon  this  fab)tQL.~-DodJhvo.*!b 
x.Anderfon,  Raym.  375.  zjon.i+u 
a  Fern.  162.—^.  who  lived  in  Ire* 
land,  but  often  came  to.  England  and 
bought  goods,"  which  he  fold  in  Ire- 
land, and  at  one  tine  fold  goods  in 
England,  and  at  another  in  Ireland  to 
be  delivered  in  England,  was  held  a 
Wader  within  the  bankrupt  laws.  Ex 
farte  Smith  before  Lord  Hardwicke 
cited  Covet*  402. — A  perfon  who  went 
from  England  to  Barbadoes,  where  he 
was  a  fa&or  and  planter,  and  traded 
to  England  by  fending  goods  from  his 
plantations,  and  receiving  goods  back 
again  bought  in  England  ;  and  difpofed 
of  goods  in  Barbadoes  for  merchants 
in  England 'as  a  fadtor;  was  held  fub- 
je&  to  the  bankrupt  laws.     Ex  farte 


miliamjhn,  1  Atk.  82.  Lord  Hand* 
<wicke  (aid,  If  a  perfon  carries  on  a* 
trade  in  one  kingdom  belonging  to  the 
crown  of  Great  Britain,  and  comes 
over  to  another,  a  commiflion  may  be 
taken  out  where  he*  happens  to  be. 
Alexander  v.  Vaughan,  Cowf.  398.— 
A  native  of  Scotland  trading  and  re- 
dding there,  came  to  England,  and  be- 
ing there  occasionally,  was  arrefted, 
and  lay  in  prifon  two  months,  and  was 
ruled  to  be  within  the  bankrupt  laws* 
—Mr.  Cooke  from  thefe  cafes  makes 
the  following  dede&on  ;— Any  perfon 
trading  to  England,  whether  native, 
denizen,  or  alien,  though  never  refi- 
dent  as  a  trader  in  England,  may  be  a 
bankrupt  if  he  occafionally  comes  to 
this  country,  and  commits  an  alt  of 
bankruptcy.  The  ftatutes  are,  as  to 
the  ad  of  bankruptcy,  confined  to 
England.     Cooke  91,  3d  edit. 


plain  a£  of 
bankruptcy  can* 
not  be  purged  by 
foiling  after- 
wards.   Otlwr- 
wife  if  doufetftil 
paly.  1  Lev.  13, 
»4, 17.  2  Show. 
*53,  51a.   Far. 
139.     Hoi*  95. 
S.  C. 


6.     Hopkins  vcrfus  Ellis. 

[Trin.  3  Ann.  coram  Holt  C.  J.  At  nifi  prius  at  Guildhall.] 

T  7  P  O  N  an  iflue  direftcd  out  of  Chancery*  Whether 
^  bankrupt  or  not  at  fuch  a  time,  it  was  held  per  Ijolt 
Chief  Juftice,  That  if  H.  commits  a  plain  aft  of  bank- 
ruptcy, as  keeping  houfe,  fyc  though  he  after  goes  abroad 
and  is  a  great  dealer,  yet  that  will  not  purge  the  firft  a& 
of  bankruptcy,  but  he  will  (till  remain  a  bankrupt ;  but  if 
the  aft  was  not  plain  but  doubtful,  then  going  abroad  and 
dealing,  &c.  will  be  an  evidence  to  explain  the  intent  of 
the  firft  a&  j  for  if  it  was  not  done  to  defraud  creditors, 
and  keep  out  of  the  way,  it  will  not  be  an  a&  of  bank- 
ruptcy within  the  ftatute.:  Alfo,  if  after  a  plain  a£t  of 
bankruptcy  he  pays  off  or  compounds  with  all  his  credit-? 
prs,  he  is  become  a  new  map  (()• 


(b)  In  Colkett  v.  Freeman,  z  T.  R. 
59.  it  was  ruled  that  a  trader  who  de7 
nied  himfelf  to  the  holder  of  a  bill  of 
exchange  before  nine  o'clock  in  the 
morning,  bat  afterwards  appeared  in 
public  daring  the  courfe  of  the  day, 
and  pai4  the  bill  before  five  in  the 


evening,  had  committed  an  a£t  of 
bankruptcy,  which  the  fubfequent  pay- 
ment could  not  defeat— the  denial  be- 
ing with  an  intent  to  delay ;  although 
by  the  pra&ice  of  merchants  in  the 
piace  (London)  the  payer  of  the  bitl 
has  the  whole  of  the  day  on  which  \t 

becomes 
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becomes  doe  to  pay  it  in/  Butter  J.  cqmvbcal,  other cireunrftances  may  be 
obferved,  that  the  term  of  "  purging  called,  in  to  explain  it ;  but  if  the  ad 
an  ack  of  bankruptcy"  is  frequently  be  a  clear,  unequivocal  ad  of  bank- 
perverted,  and  Ins  often  beea  com-  ruptcy,  it  cannot  be  purged  or  ex- 
plained of  by  Lord  Mansfield,  who  has  plained  away  by  fubfequent  ci reuni- 
on feveral  occafions  taken  the  oppor-  dances.  Fide  Worjley  v.  Dem*iUit 
tonity  of  declaring,  that  it  can  only  i  Bur.  484. 
mean,  that  if  the  ad  done  be  in  itfelf 


7.     Smith  verfus  Stracy. 

(Trin.  2  Ann.  coram  Holt  C.  J.  At  niH  prius  at  Guildhall.] 

I  N  trover  the  cafe  was ;  J.  S.  was  arretted  at  the  fuit  of  if  defendant  it*. 
*   H.  and  put  in  bail :  afterwards  upon  a  fcire  facias  at  an-  ^hi^ba^alT 
other's  fuit,  his  goods  were  fold  to  the  plaintiff  \  after  this  lies  two  months, 
-J.  S.  renders  *  Kmfelf  in  difcharge  of  his  bail,  and  goes  he  »  «  bwknijc 
to  prifon.     And  Holt  C.  J.  inclined,  (contrary  to  the  cafe  ^^"St 
of  Duncomb  and  Walter  in  3  Lev.  57.  wherein  he  was  of  pi.  3.    1  Lev, 
counfel,  but  not  fatisfied  with  the  judgment,)  That  J.  S.  ^cu1^04*"45- 
was  a  bankrupt  from  the  time  of  the  arreft,  not  from  the  *js.PWj' v^ 
render  only  ;  for  if  H,  is  arretted  at  die  fuit  of  A.  and  puts  370,    x  Dan. 
in  bail,  and  that  pending,  is  after  ^arretted  at  the  fuit  of  bt*'I]' lm 
B.  and  goes  to  prifon  and  lies  two  months,  he  is  by  the  %'r       **  •. 
z€t  of  parliament  bankrupt  from  the  time  of  the  firft  ar-        {.  *  *  *  J 
reft  by  Am    But  it  appearing  in  this  cafe  that  the  commit- 
(ion  was  taken  out  before  the  two  months  were  expired 
from  the  render,  it  was  held  to  be  ill  taken  out,  J.  S.  not 
being  then  a  bankrupt.     And  thereupon  the  plaintiff  had 
a  verdift. 


8.     Kiggil  verfus  Player. 
[Paf.  7  Ann.  B.  R.] 

A  S  S I  G*N  £  £  of  commiffioncrs  of  bankruptcy  brought  Affignee  his  the 
"    trover  on  their  own  pofleffion,  ut  de  bonis  fuis  propria :  Pj»P"f  *y  *>y «i*- 
and  that  they  came  to  the  hands  of  the  defendant,  and  he  !  ™  o??he 
converted  them.     And  upon  evidence  it  appeared  the  con-  bankruptcy,  fo 
%'erfion  was  by  executing  a  fieri  facias  on  the  goods  in  the  "c7ne7a*1iLt 
declaration,  after  the  bankruptcy,  and  before  the  affign-  mutt  declare  f^. 
ment,  and  it  was  not  proved  that  the  plaintiff  had  de-  "any.    vide 
manded  them ;  and  this  being  made  a  cafe,  it  was  argued,  *  {j£  554'  8 
That  by  alignment  the  affignee  had  a  property  by  relation  l^uil^m. 
from  the  very  time  of  the  bankruptcy,  and  there  was  no  479*   *  sid«. . 
mefne  interval  of  time  \  as  where  one  takes  out  letters  of  H\\  J^£  /  *j 
adminiftration,  he  has  a  property  from  the  death  of  the       ' 
inteftatc,  and  may  declare  generally  utde  bonis  fuis  propriis, 
even  before  an  adminiftration  fued  out.    But  Holt  denied 

this, 


this,'  and  (kid,  lie  ought  to  declare  fpecially,  and  to  the 
plaintiff  might  have  done  in  the  principal  cafe,  and  he  re* 
lied  upon  the  cafe  of  Perry  and  B+wy*rs  and  (aid  the  a£» 
figneewas  in  by  relation  from  the  time  of  bankruptcy,  fo 
as  to  avoid  all  mefne  ads,  but  not  fo  as  to  be  actually  in- 
verted with  the  very  property.    Adjournaiur  {a). 


(a)  To  the  cafe  of  Cooper  and  ano- 
ther, aflignees  of  Johns  v.  Chitty  and 
Blakifion,  weriff  of  London,  I  Bur* 
20.  1  BL  65.  an  ad  of  bankruptcy 
was  committed  on  the  fourth  of  Decern- 
ier*  A  judgment  was  obtained  again  ft 
the  bankrupt,  execution  taken  out 
upon  it,  and  goods  feized  by  the  de- 
fendants on  the  fifth.  A  commiflion 
lifted,  and  the  commiffioners  executed 
an  alignment  on  the  eighth.  A  hill 
of  fide  was  made  by  the  defendant  on 
the  twenty-eighth,  and  trover  was 
adjudged  to  be  maintainable.  [Lord 
Mansfield txpluned  the  general  nature 
of  trover,  and  his  obfervations  will  be 
found  in  a  note  to  that  tide  in  3  Soli.] 
The  fale  in  that  cafe  being  fubfequent 
to  the  commiffion,  conftitnted  part  of 
the  argument ;  but  it  appears  to  be 
the  opinion  of  the  Court,  that  trover 
was  maintainable  independent  of  that 
circumftance.  Accordingly  it  has  been 
ruled  in  Smith  v.  MilUs,  1  7*.  R.  475. 
Ward  v.  Macauley,  4  T.  R:  489.  that 
the  flieriff  who  executes  a  fieri  facias 
upon  the  bankrupt's  goods,  after  an 
aft  of  bankruptcy  committed,  and  be- 
fore the  iiTuing  of  the  commiffion*  is 
not  a  trefpafTer,  but  the  aflignees  may 
maintain  trover  again  ft  him.  In  Rufi> 
v.  Baker,  2  Str,  996.  it  was  held  that 
the  action  may  be  maintained  againft 
the  plaintiff  who  fucd  out  the  execu- 
tion, as  well  as  againft  the  iheriff,  if 
he  can  be  proved  a  party  to  the  con- 
version by  giving  bond  to  fecure  the 
fheriff.  Where  money  has  been  re- 
ceived by  the  difpofal  of  goods  of  a. 
bankrupt*  the  aflignees  nave  their 
ele&ion  to  bring  either  trover  or  at- 
fumpfit,  but  they  cannot  bring  both ; 
and  having  brought  one,  and  proceed- 
ed to  judgment  in  that*  k  will  bar  the 
other.  2  BL  830.  3  WUf*  304.  In 
the  cafe  of  King*  afugflee  of  hangman, 
v.  Leith,  2  Term.  Rep*  141.  where  the 
perfon  being  arrejled,  the  defendant, 
before  he  had  lam  two  months  in  pri- 


fon,  fold  his  goods  and  paid  him  the 
money ;  and  afterwards  the  two  months 
expired,  whereby  he  became  a  bank- 
rupt. It  was  ruled  that  the  bankrupt- 
cy related  to  the  firft  arreft,  fo  as  to 
invalidate  the  fale  and  payment,  and 
that  the  afiignees  had  their  eleclion  to 
bring  aflinnpfit  (which  they  had)  or 
trover.  The  aflignees,  fending  in  the 
place  of  the  bankrupt,  muft  take  his 
property,  fubjed  to  all  the  equitable 
liens  to  which  it  would  have  been  fub~ 
jeffc  in  the  hands  of  the  bankrupt  him- 
felf.     lampriere  v.  Pfljkj,    2  9T,  R. 


«% 


The  courts  will  not  affift  the  rela- 
tion to  the  aft  of  bankruptcy  by  mo- 
tion, becaufe  it  is  odioufrand  firiSiffimi 
juris,  Clark  v.  Royal,  I  JBU.  642.-^- 
Vide  the  ohfervations  of  Lord  Hard- 
wch  concerning  thv  relation,  Billon 
v.  Ityde,  1  Fez.  328,  It  is  ena&edby 
fiat.  190*  2.  32.  $  1.  "  that  no'lopp 
fide  creditor  of  a  bankrupt,  in  refpeft 
of  goods  really  and  Una  fide  fold  to 
fuch  bankrupt,  or  in  refpeft  to  any 
bill  of  exchange  drawn  in  the  ufual 
and  ordinary  courfe  of  trade  and  deal- 
ing. ibal|  be  fiable  tp  refund  money 
really  and  bonajide  received  in  the  ufual 
courfo  ofcrade,  before  any  commiffion 
or  notice  of  the  bankruptcy  or  infolvcn- 
cy.'r  The  words  of  this  prpvifton  have 
been  ftriftly  adhered  to,  therefore  in 
Vernenr.  Hall,  2  T.R.  640.wbe9eabill 
of  exchange  was  drawn  on  ^.payable 
the  7th  d\  Feb. ;  and  tfic.  holder  gave 
A.  time  to  pay  the  money  upon  an 
agreement  to  allow  intereft.  A.  com- 
muted an  aft  of  bankruptcy  the  2d  of 
May  j  on  the  2  zd  of  May  the  money 
was  paid  to  the  defendant,  not  know- 
iagof  the  adof  bankruptcy ^md  he  was 
compelled  to  refund*  this  not  being  m 
payment  in  the  ufual  courie  of  trade. 
In  Deas  v.  Freeman,  $T.R.  197.  the 
defendant  was  held  liable  to  refund- 
money  paid  "him  for  the  carriage  of 
goods  after  the  aft  of  bankruptcy. 


Refolutions  of  the  Judges  ufon  the  Statute  4  fc?  5  Ann. 
C.  17.  (a)  in  Serjeant*  Inn  in  Chancciy-Lane, 
t>cc.  3,  1706. 

tftj  9mTk H  AT  the  firft  daufe  ofthe  a£l  extends  only  to  Refoiutiont  of 
-*     fttch  as  Dull  firft  become  bankrupts  after  the  24th  **  '%**"  "P011 
day  of  June  1706,  who  are  underftood  to  be  thofe  againft  Ann u^Sfi*  S 
whom  no  commiffion  of  bankruptcy  was  fued  out  before  fauds  commit* 
that  time*     And  if  the  certificate  of  the  commiffioners  do  nd  **  bajlk~ 
not  mention  the  party  to  have  firft  become  a  bankrupt  af-  rupt>* 
ter  that  time*  it  ought  to  be  difallowed  for  that  caufe  :  but 
it  U  however  thought  fit  and  agreed,  that,  before  the  cer- 
tificate be  difallowed,  fome  proof  be  made  by  the  creditors        f  1 1 2  1 
of  the  party's  being  a  bankrupt  before  that  time.  '         *-  *■ 

2dly,  That  there  ought  to  be  a  certificate  of  the  allow- 
ance or  disallowance  made  upon  the  reference,  and  that 
remitted  to  the  Lord  Keeper. 

3&y,  That  the  aft  having  impowered  the  Judges  to  de- 
termine ^torf,  tic.  there  is  by  implication  a  power  given 
them  to  examine  witnefles  viva  voce,  and  that  the  faid  me- 
thod be  taken  where  witnefles  are  to  be  had ;  but  where 
there  art  no  witnefles,  that  the  copies  of  affidavits  filed  in 
Chancery,  and  fworn  before  a  matter  extraordinary,  be  re- 
ceived and  read;  and  that  affidavits  taken  before  the 
judges,  to  whom  the  matter  is  referred,  may  be  read. 

4thly,  That  the  judges  make  out  fummons  for  wit- 
nefles. 

5 thly,  That  the  fecond  claofe  m  the  a&  extends  to  thofe 
that  were  bankrupts  before  the  joth  of  March  1705, 
againft  whom  there  were  commiffions  then  fued  out  and 
fubfifting:  If  the  matters  were  determined  and  commiffion 
clofed,  or  if  fuperfeded  or  repealed,  or  commiffioners  all 
dead,  unleft  the  fame  were  renewed  or  revived,  or  procc- 
dendu  in  reasonable  time,  viz.  within  half  a  year  at  leaft, 
then  not  within  this  clanfe,  and  the  certificate  to  be  dif- 
attowed, 

(«)  This  aft  is  expired. 


Bargain  an*  **Ie  of  ®iooi^ 


jp&Aj* 


r.     Calloncl  v*f/&j  Briggsv  - 

fTrin,  2  Ann.  coram  Holt  C.  J.    At  oifi  priiw  «f  Guildhall.] 

ttob.  St.  Hole  A  N  agreement  was,  that  the  defendant  fliould  pay  ft 
663.  S.  C.  **  much  money  fix  months  after  the  bargain,  the  plain' 
v$«one#thing  tiff  transferring  ftock*  The  plaintiff  at  the  fame  time  gave 
it  to  be  the  con-  a  note  to  the  defendant  to  transfer  the  ftock,  the  defencT- 
fiderrtion  of  ihe  ant  paying,  isfc.  Et  per  Holt  C.  J.  If  either  party  would 
there!*  mutual  ^uc  uPon  l^s  agreement,  the  plaintiff  for  not  paying,  or 
yiomtfei,  per-  the  defendant  for  not  transferring,  the  one  muft  aver  and 
ftnnaoccmuft  prove  a  transfer  or  a  tender,  and  th&  other  a  payment  or 
mtSu^Poft  a  tender ;  for  transferring  in  the  firft  bargaih  was  a  condi- 
171, 1*72.  tion  precedent  a1  and  #  though  there  be  mutual  promifes, 
Rirym.  188.  yCt  if  one  thing  be  the  conlideration  of  the  other,  thtyfe  a 
iVentVt47.  performance  is  ncceflary  to  be  averred,  unlefs  a  certain 
Lev.  174.  Mod.  day  be  appointed  for  performance.:  1  Sound.  319.  If  I 
c*ft*»  *e-  41-  fell  you  my  horfe  for  10  /.  if  you  will  have  the  horfe  I  muft 
ao.*U»  ^lond.  k*YC  the  money  j  or,  if  I  will  have  the  money,  you  muft 
351.  have  the  horfe ;  therefore  he  obliged  the  plaintiff  either  to 

*  T  1 13  ]    .prove  a  transfer,  or  a  tender  and  refufai  within  the  file 
months  (a). 

(a)  Ft.  ace.  Str.  571.  2  Bur.  899.  7  Co.  20.  b.     Note  to  Thorpe  v.  Tborftg 
poll  171. 

2.  Langfort  verfus  Adminiftratnx  of  Tiler. 

[Paf.  3  Ann.  coram  Holt  C.  J^JUt&Sl  prius  at  Guildhall.}  * 

Eameftoniy  'THE  defendant,  who  was  adtniniftratrix  to  her  late 
binds  the  bar^  X  hufband,  ufed  to  deal  in  tea  in  his  lifetime,  and 
fault  iiTthevcii-  bought  four  tubs  of  the  plaintiff  at  fo  much  per  tub,  one  of 
dee,  vendor  may  which  (he  paid  for  and  took  away,  leaving  50  /.  in  earned 

ptlftii6n°n8r.#  f°r  **   °thcr  thrCC5   aTld  HoIt  ChIcf  JuftifcCl rukd»   lft» 

Mod.XCafei  147.  That  the  hufband  was  liable  upon  the  wife's  contra&,  be-* 

1  Keb  337.  caufe  they  cohabited,     adly,  That  notwithftanding  the 

^lUlJU  124.  carnc^»  tnc  monc7  muft  be  paid  upon  fetching  away  the 

1  Sid.  109',  4*5'.  goods,  becaufe  no  other  time  for  payment  is  appointed. 

1  Vent.  41.  3dly,    That  earned   only  binds  the  bargain,  and  gives 

s  c*1^  Mod  ^c  Part)'  a  r'8*u  t0  demand ;  but  then  a  demand  without 

th* 


'Baron  anD  Jfeme,  113 

the  payment  of  the  money  is  void.    4thly,  That  after  ear-  x**»  3*9-  Holt 
tieft  given,  the  vendor  eannot  fell  the  goods  to  another,  $j'#  co^'r/**' 
without  a  default  in  the  vendee ;  and  therefore  if  the  ven-  i  rol.  3™d?t.' p. 
dee  does  not  come  and  pay  and  take  the  goods,  the  vendor  4«3*   As**- 
ought  to  go  and  rcqueft  him ;  and  then  if  he  does  not  come  mcnt  B'  J" 
and  pay,  and  take  aw'ay  the  goods  in  convenient  time,(  the 
agreement  is  diffolved,  and  he  is  at  liberty  to  fell  them  to 
any  other  perfon. 


Baron  an*  jTeme.  £"4] 


I.  Nelthrop  &  Ux.  *>crfus  Anderfon* 

[Mich.^W.  &M.  B.R.] 

CJ-ROVER  by  baron  and  feme,  and  the  plaintiffs  de-  s  Sid*  17** 
-*     clare  quod  cum  pofftfltonat.  fuerunt,  &c.  the  defendant  Trow  by  baroa 
converted  dd  datnpnum  ipforum ;  held  naught  after  verdift ;  J^np^  0f 
for  the  poffeflionof  the  wife  is  the  pofleffion  of  her  huf-  both,  naught 
band,  and  fo  is  the  property ;  fo  that  the  conversion  can-  jSfJ'SJ^W 
not  be  to  the  damage  of  the  Wife  but  of  the  hufband  onlvi     34,.*  a  Cro!  77! 

N.  B.  So  in  trctpafs  foif  taking  goods*   Far.  105.    But  *  W«  Rayra. 
if  the  trover  was  before  [intermarriage  ],  the  converfion  af-  i*°*V '  sfln* 
ter,  they  may,  or  may  not  join*     x  VtnU  200.     1  Sid.  661. 
172  (a). 

(a)  Baron  arid  feme  may  not  join  (lands  dn  this  foundation,  that  hufband 

in  replevin,  except  of  goods  of  the  and  wife  cannot  have  a  joint  property 

feme  taken  dum  Jbla.   Br.  Baron  and  in  chattels,  and  in  general  that  is  true, 

Feme,  pL  85.     In  trover  for    deed  becaufe  marriage  is  a  gift  of  all  the 

granting  a  rent-charge  to  the  wife,  chattels  to  the  hufband ;  but  in  this 

they  may  join,  Noy.  70.   Rujftl  and  cafe  it  does  not  appear  the  taking  was 

Wife's  cafe.    Judgment  in  trefpafs  by  during  the  coverture,  nor  can  we  pre* 

baron  and  feme  for  taking  their  goods  furrie  it  was  J  and  the  plaintiffs,   for 

rcverfed,  becaufe  the  wife  ought  not  ought  that  appears,  might  be  jointly 

to  join.   Wittingbam  v.  Broderick,    7  poflefled  of  thefe  goods  before  mar- 

Mod,  105.    In  replevin  by  baron  and  riage;    and    if  tthat    was    the  cafe, 

feme  for  taking  their  goods,  after  and   they  were  taken    before   mar* 

avowry  for  rent,  non  demijst  pleaded  riage,    they    might    after  coverture 

in  bar  to  the  avowry,  and  verdift  for  join  in  the  replevin,  and  declare  for 

plaintiffs ;  it  was  excepted  in  arreft  of  taking  the  goods  of  hufband  and  wife ; 

judgment  that  they  could  not  join,  and  if  there  can  be  fuch  cafe,  we  muft 

Lord  Harwich  £ud,  the  exception  take  it   to  be  fo  here,  becaufe  the 

Vol.  I.                                          L  avowry 


ii4 


'Baton  ant  jfenw. 


avowry  allows  a  property  in  them 
l>oth.  Bum  and  Wife  *v.  Matt  aire, 
B.  R.  H.  119.  Where  the  aclion  is 
for  goods  which  the  wife  has  as  exe- 
cutrix, (he  mull  be  joined.  Wentw. 
Ex.  207. 

In  Smalley  againft  Kerf  act  et  Ux.  2 
Str.  10C4-  d*dr.  242-  the  aftion  was 
brought  fjr  enteiing  the   plaintiff's 


houfc,  taking  his  goods,  and  convert* 
ing  them  to  their  ufe.  It  was  urged 
in  arreft  of  judgment,  on  the  autho- 
rity of  Nelthorp  v.  Andcrfon,  that  the 
converfion  could  not  be  to  the  ufe  of 
both  But  it  was  held  that  that  part  of 
the  declaration  did  not  vitiate  the  re- 
mainder, which  Hated  a  good  caafe 
of  a&ion. 


4  Mod.  rjfi. 

Baron  mult 
bring  a&ion 
alone  for  woik 
done  by  the  wife 
during  the  co- 
verture, unh.fi 
there  De  an  ex- 
prefs promt fe  to 
the  wife.    Mod. 
Cafes,  Scz.  341. 
Danv.  1  Part 
712.  pi.  7. 
Carth.  25 1  • 
S.  C.   3SaHc. 
63.    2  Wilfon 
414,  41 S,  tec. 
Vi.  2  El.  Rep. 
1236.  Cio.Jic. 
305. 


4.    Buckley  vcrfits  Collier. 

[Mich.    4  W.  3c  M.   B.  R.    Rot.  ac] 

E  A  ft  O  N  and  feme  declared,  That  the  defendant  be* 
*^  ing  indebted  to  them  for  work  done  by  the  wife,  in 
making  him  a  peruke,  he  promifed  to  pay,  and  had  not 
paid,  ad  dampn.  ipforum,  &c.  To  this  there  was  a  frivoloos- 
pies,  and  upon  that  a  demurrer.  The  plaintiff  cited 
3  Cro.  205.  3  Cro.  61,  96.  x  Cro.  438.  but  relied  princi- 
pally upon  Burchet's  cafe.  Per  Cur  4  Bur  chef  %  cafe  dif- 
fers: there,  was  an  exprefs  promife  to  the  wife,  and  to  that 
the  hufband  aflcnted  by  bringing  an  aftion  thereupon  :  but 
here  is  no  exprefs  promife  laid  to  the  wife ;  here  is  nothing 
but  the  promife  in  law,  and  that  mud  be  to  the  hufband, 
who  muft  have  the  fruits  of  his  wife's  labour,  for  which 
he  may  bring  a  quantum  meruit.  Alfo  the  advantage  of  the 
wife's  work  fhall  not  furvivc  to  the  wife,  but  goes  to  the 
executors  of  the  hufband ;  for  if  the  wife  dies,  her  debts 
fall  upon  the  hufband  j  and  therefore  fo  fhall  the  profits  of 
her  trade  to  the  hufband's  executors.  But  this  muft  be  in* 
tended  of  work  done  during  the  coverture,  and  not  after* 
Judgment  pro  def.  (a). 


(4)  The  hufband  and  wife  may  join, 
on  a  promife  to  the  wife  to  pay  her 
10/.  if  fhe  performed  a  cure  ;  Brad- 
ford v.  Buckingham,  Cro.  Jac.  77, 
209.  On  a  promife  to  the  wife  in  con- 
sideration of  10/.  paid  by  her  to  marry 
her  daughter;  Pratt  v.  Taylor,  Cro. 
Elite.  61 .  On  a  promife  in  con  fide  ra- 
tion of  a  marriage  had  at  the  defend- 
ant's requeft,  to  pay  the  wife  8  /.  per 
4»nnum  during  coverture;  Hilliard  v. 
Hatnbridgk,  Allen  36.  Style  9.  On  a 
promife  in  confideration  of  boarding 
defendant's  daughter, her  being  taught 
needle- work  by  the  wife,  and  bond  en- 
tered into  by  the  hufband  to  A.  to 
give  them  fo  much ;  Fountain  v.  Smith, 
2  Sid,  148.— They  may  join  in  cove- 
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nant  in  a  leafe  to  them;  Buljl.  21. 
Anon.  Br.  Baron  and  Feme,  pi.  23,  47* 
E.  3.  12.  Or  again  ft  a  leffee  when 
the  rcverfion  was  granted  to  hufband 
and  wife ;  Did*  per  Cur.  Brett  v.  Cum- 
berland, Cro.  Jac.  399.  3  Buffi.  164* 
1  Rol.  359.  (The  decifion  in  that . 
cafe  was,  that  the  hufband  might  fue 
alone.)  R.  that  hufband  and  wife  and 
a  third  perfon  may  join  in  covenant  on 
leafe  of  land  whereof  the  wife  and  the 
third  perfon  are  tenants  in  common  ; 
Jlebury  v.  IVbaUy,  1  Str.  229,  They 
may  join,  of  the  hufband  may  fue 
alone,  on  a  bond  to  the  wife  after  co- 
verture ;  Lit  13.2  Mod.  217.  Vi.  An- 
kerftein  v.  Clarke,  +T.  R.  616.  They 
may  join  in  an  action  of  debt,  on  the 

cfcape 


1&aron  ant>  Sunt.  tin 

€fcipe  of  a  perfon  committed  by  the  disturbing  them  in  the  employment 

*Jourt  of  Chancery  for  non- perform-  confirmed  to  them  by  ftatute ;  WtlUr 

ance  of  a  decree  to  pay  money  to  the  v*  Baker*  a  Wilf.  4i4.-«— They  cannot 

hufband,  in  a  fait  inflituted  by  the  wife  join  in  an  action  for  money  lent  by  the 

before  marriage,  and  revived  after;  wife  with  the  huiband's  confent;  King 

Hugghuv.  Duckham  and  wife,  in  error,  v.  Bafingbam,  8  Mod.  199.     Fi.  Bid- 

2  Str.  726.     Thry  moft  join  in  an  good  v.  Way,  z  BL  Rep.  1236.     Nor 

aetion  on  an  agreement  to  grind  de-  for  a  legacy  left  to  the  wife  on  an  ex* 

4endam.'s  corn  at  the  wife's  mill ;  Dun-  prefs  promife  to  pay,  and  on  counts 

Jian  y.  Burweli*  i  Wilf.  224.     The  for  money  had  and  received,  paid  and 

dippers  at  Tunbridge  Wells,  and  their  expended,  and  an  account  dated  J  Ro/e 

fcuuVaads,  mutt  join  in  an  a&ioa  for  v.  Bowler,  Hen.Bl.  108. 


3.     Carpenter  verfus  Fauflin. 
[Hill.  7  Will.  3.  B.  R.] 

ACTION  was  brought  againft  baron  and  feme  for  a  If  H.  be  la  cof- 
"**   battery  done  t>y  the  wife  ;  the  huiband  was  a  prifoner  tody,  a  dedara- 
in  the  Kings  Bench  before  the  aftion  brought,  and  the  ddWercd^ainil 
jplaintiff*  delivered  a  declaration  to  the  turnkey  of  the  pri-  him  and  hit 
fon  againft  hufband  #  and  wife  for  this  battery;  and  upon  ^^  b!lti.p?-. 

_   t     v  •  -,       ,     .     1  j    1  .»   V  ..  cefs  muft  be  fued 

rules  given  to  plead,  judgment  was  entered  by  ml  dtcit  out,  and  wife  ar- 
againft  both,  and  the  wife  taken  in  execution.     Sir  Bar-  refted.    S.  C. 
tbolomew  Shower  moved  that  this  was  irregular  \  for  upon  £??*"  3*5# 
delivery  of  the  declaration*  the  huiband  lhould  have  filed    *.  r     '      -t 
common  bail  for  him  and  his  wife  ;  or  (hould  have  made        L  *  *  5  J 
an  attorney  for  him  and  his  wife,  who  (hould  have  appear- 
ed for  them.   Et  per  Holt  C.J.  The  plaintiff  ought  to  have 
fued  out  procefs  againft  the  hufband  and  wife,  and  the 
iheriff  (hould  have  returned  a  non  eft  inventus  for  the  huf- 
band, and  a  cepi  corpus  for  the  wife ;  and  then  upon  com-  a  Keb.  35$. 
mon  bail  filed  for  her,  there  might  be  judgment  againft  Yu*  ,a   !$j** 
both.     It  was  objected,  if  there  be  procefs  againft  baron  l°'?fl'  'in  ac- 
and  feme,  and  non  eft  inventus  for  the  baron,  and  a  cepi  as  tians  *g«inft  ba- 
to  the  feme,  (he  (hall  be  difcharged.     Vide  2  Cro.  445.  EJ^JJJ"^ 
To  which  Holt  anfwered,  No  $  (he  (hall  not  be  difcharged  a  haM-bondfoi? 
but  upon  common  bail,  and  then  new  procefs  (hall  go  &*  bail  for  both, 
againft  the  baron  with  an  idem  dies  given  to  the  wile.    Fide  x  J^T*  x»  J1  * 
1  Mod.  8.  accord.     And  becaufe  no  bail  was  entered  for  198, 637'.  1  Sid. 
the  wife,  the  judgment  was  fct  afide.     Poflea  Hill.  8  W.  *9-  *  Mod.  17. 
B.  R.     In  another  cafe  Holt  C.  J.  held,  If  an  aftion  be  a  Keb*  «?• 
brought  againft  huiband  and  wife,  and  the  huiband  is  ar- 
retted, he  (hall  give  a  bail-bond  for  the  appearance  of  him 
and  his  wife,,  and  muft  put  in  bail  for  both ;  but  if  one 
bring  an  action  againft  the  hufband  only,  he  cannot  de- 
clare againft  huiband  and  wife  (0). 

(a)  No*  inventus  being  returned  as  v.  Rcuf\e  et  imp.  1  T.  R.  486.  (The 
to  the  huiband,  and  the  wife  being  report  docs*m>t/fay  upon  common 
arretted,  ihe  was  difcharged.  Edwards    bail.)     Huiband  and  wife  both  arreiU 
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cd  for  the  debt  of  tbe  wife  dum  fcla,  the  wife,  and  a  motion  to  difchargtf 

and  the  wife  difcharged,  Harri/on  v.  her  was  denied  ;  Lang  ft  off  v.  Rain  et 

Bearcliffe  it  ux.  2  Str.  1272.     Huf-  *x.    I  JPi#".   149.     Where  an  aftion 

band    and  wife,   after   interlocutory  was  again  ft  a  woman  as  fole,  and  (he 

judgment,  and  fci.  fa.  ifTued  againft  makes  an  affidavit  of  coverture,  (he* 

the  bail,  were  before  execution  fur.  will  not  thereupon  be  difcharged,  un* 

rendered  in  difcharge  of  their  bail ;  lefs  it  was  evident    and  notorious  % 

wife  difcharged  on  common  bail ;  Ro-  Pear/on  v.  Meadon,    2  BL  Rep.  903. 

berts  v.  Andrews  a  ux.    2  BL  Rtp.  Where  a  woman  obtains  credit  under 

720.     After  judgment  for  the  battery  pretence  of  being  fole,  the  Court  will 

of  the  wife,   fhe  only  was  taken  in  not  difcharge  her  in  a  fummary  way 

execution,  but  there  was  an  affidavit  on  affidavit  of  coverture,  but  leave  her 

of  ineffectually  endeavouring  to  take  to  plead  it ;  Partridge  v.  Clark,  5  T.R. 

the  hufband,  and  the  Court  refuted  to  194.     Vide  1  T.  R.  486.      Hufband 

difcharge  her ;  Finch  v.  Duddin  tt  ux.  may  appear  alone  to  an  a&ion  brought 

Str.  1237.     Hufband  and  wife  both  againft  him  and  his  wife;   Clark  v. 

taken  in  execution  for  the  battery  of  Norru  tt  ux.  H.  BL  235* 

//  dL         /a/  4'  4*    Chamberlain  verfus  Hewfon. 

[Hill.  7  Will.  3.  B.R.  I  Ld.  Raym.  73.  S.  C.  12  Mod.  244  J 

5  Mod.  69.  A/f  RS.  Hewfon,  the  wife  of  Colonel  Hewfon,  fued  Mrs. 
Hufband  may  -*■">  Chamberlain  in  the  Spiritual  Court  for  adultery  with 
"d*S  t^ibe*1"  *lcr  hufband,  an(*  obtained  a  fcntence  againft  her,  and 
*m\U\n  the Spi-  cofts  ;  Colonel  Hewfon  releafed  thefe  cofts  to  Mrs.  Cham- 
ritual  Court,  un-  berlain,  notwithftanding  which,  Mrs.  Hewfon  profecuted 
Juration «id  **er  m  Court  Chriftian  for  the  cofts;  upon  which  it  was 
aifmony  allowed,  moved  here  for  a  prohibition.  And  it  was  urged  contra, 
a  Roll.  Abr.  That  the  principal  matter  was  of  eccleflaftical  conuzance, 
MoorP665"  6g  #  and  that  they  ought  not  to  be  hindered  to  determine  a 

51.  492.  1  Roll!  matter  which  is  incident  and  neccflary.  Et  per  Holt  C.  J. 
lep.  446.  if  a  fcme  covert  fue  another  in  the  Spiritual  Court  for  in- 
NoyU«.  Cto!eL  continence  with  her  hufband,  and  recover  10/.  cofts,  and 
908.  2  RoL  the  hufband  releafe  them,  (he  is  by  this  barred :  So  it  is 
Abr.  a.93.  pU  if  hufband  and  wife  be  divorced  a  menfa  &  thro,  and  a 
c2eaB.R."8of  legacy  w  left  t0  tnc  w^e>  an(*  ^  hufband  releafe  it,  flic 
*.  C.  Holt  99.  is  thereby  barred ;  for  the  marriage  continues,  and  the 

C  M^?r'  *"*  nu^)an<*  nat^  a^  ner  "S^t »  but  ^ tne  nu^>*"d  a°d  wife 
5  M  71.  j^  divorced  a  menfa  &  thoro,  and  the  wife  has  her  alimo- 
ny, and  fucs  for  defamation  or  other  injury,  and  there  has 
cofts,  and  the  hufband  releafes  them,  this  {hall  not  bar  the 
wife,  for  thefe  cofts  come?  in  lieu  of  what  he  hath  fpent 
out  of  her  alimony,  which  is  a  feparate  maintenance,  and 
not  in  the  power  of  her  hufband. 
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5.  Deerly  verfus  The  Duchefs  of  Mazarine. 
[Hill.  8  Will.  3.  B.  R.] 

ASSUMPSIT  for  wages  and  money  lent;  on  non  Divorce  inte/id- 
^*    affumpfit  the  defendant  proved  (he  was  married,  and  «*.  Comb.  40s. 
her  hulband  alive  in  France.     The  jury  found  for  the  j^*6"   '/  J 
plaintifF;  upon  which,  as  a  verdift  againft  evidence,  (he  s,  C. 
moved  for  a  new  trial,  but  it  was  denied ;  for  it  (hall  be 
intended  (he  was  divorced :  Befides,  the  hu(band  is  an 
alien  enemy,  and  in  that  cafe  why  is  not  his  wife  charge- 
able as  a  feme  file,  as  much  as  if  he  had  abjured  or  been 
banifhed  :  Which  was  the  cafe  of  the  Lady  Belknap  and 
Weyland.  Co.  Lit.  1 3  2.  b.  133.  tf.  («). 


{a)  In  Sparroyj  v.  Carutbers,  2  BL 
Rep.  1 197.  Tales  J.  ruled  at  Car- 
lije  affizes,  that  the  wife  of  a  man 
tranfported  is  liable  to  b?  fued  alone* 
—In  a  cflfe  before  Lord  Mansfield  at 
Maidfione,  the  fame  was  alfo  ruled; 
Cooke9 s  Bankrupt  Law,  43 .  It  alfo  ap- 
pears in  feveral  inftances,  cited  Co. 
Lit.  132.4.  133.  ?•  and  by  the  cafe 
of  the  fiountefs  of  Portland  v.  Podgers, 
a  Fern.  104.  that  where  the  hulband 
was  baoiihed,  or  had  abjured  the  realm, 
it  fhould  be  con  fide  red  as  a  civil  death, 
and  the  wife  mould  in  all  refpe&s  be 
regarded  as  a  feme  file. 

In  the  following  cafes  the  dodrine 
of a  feme  covert  being  fuable  as  a  feme 
file  has  been  carried  confiderably 
further;  Ringfiead  v.  Lanefiorougb, 
Cooke's  Bankrupt  Law,  32.  To  an  ac- 
tion of  ajfimpfit  the  defendant  plead- 
ed* that,  at  the  time  of  the  promife, 
(he  was  wife  of  Lord  Lane/borough, 
fince  deceafed ;  and  a  replication, 
"  that  the  defendant  lived  feparate 
from  her  hulband,  they  being  parted 
before  the  promife  made,  and  that 
(he,  by  a  deed  of  feparation,  had  a 
large  feparate  allowance  which  was 
duly  paid,  and  that  the  defendant  lived 
in  England  wad  her  hulband  in  Ireland" 
was  on  demurrer  held  good.  A  fe- 
parate maintenance  mutt  be  referv- 
ed  to  the  wife  by  deed,  in  order  to 
make  her  liable  to  her  own  debts. 
ETpin.  E<vid.  N.  Pr.  Eafter  Term,  34 
Geo.  3.  Siedinan  v.  Goocb.  Barwell 
r.  Brookes,  Cooke's  Bankrupt  Law,  36. 


Replication,  "  that  the  defendant  lived 
feparate  and  apart  from  her  hulband, 
and  had  a  competent  feparate  mainte- 
nance regularly  paid,  and  that  the 
goods  were  furnifhed  for  her  feparate 
ufe  and  fupport,"  good  on  demurrejv 
In  Lady  lanefiorougb1  &  cafe  fume  ftrefa 
had  been  laid  on  the  hufband's  living 
in  Ireland;  the  want  of  which  circum- 
ftance  was  urged  as  a  diftinction  in 
Barwell  and  Brookes,  Carbett  v.  PotU 
nitz  and  Ann  his  wife,  1  T.  R.  5.  The 
defendant  Ann  was  the  wife  of  Lord 
Percy,  and  feparated  with  a  large  al- 
lowance. While  (he  lived  feparate, 
and  the  allowance  was  duly  paid,  (he 
prevailed  upon  the  plaintifF  to  join  her 
as  furety  in  a  bond  and  warrant  of  at- 
torney for  payment  of  an  annuity  to  A. 
B.,  and  promifed  to  indemnify  him. 
Afterwards  her  maniage  with  Lord 
Percy  wasdiffolved,  but  her  allowance 
continued  by  a£t  of  parliament.  Af- 
terwards (he  married  the  defendant 
Poelnitz;  and  after  that  the  plaintiff 
wa*s  obliged  to  pay  A.  B.  263  /.  for 
arrears  of  the  annuity,  and  5  /,  for  coils, 
whereupon  he  brought  this  action  upon 
the  promife  of  indemnity,  dating  all 
the  above  fads  in  the  declaration, 
which,  on  motion  in  arreft  of  judg- 
ment, waa  held  good.  Mr.  Powell, 
in  his  Treatife  on  Contra  els,  89,  very 
forcibly  combats  the  lad- mentioned 
decifion;  and,  although  the  doctrine 
feems  fettled,  his  obfervations  appear 
to  be  very  well  entitled  to  attention. 
In  Gilcbrift  v.  Brown,  4  T  R.  766. 
3  replication, 
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replications  ftating  that  the  defendant  from  anfwering  for  neceffaries  fop- 

had  committed  an  a£t  of  adultery,  and  plied  for  her.     Consequently  it  ma/ 

feparated  from  her  hu (band,  and  lived  be   inferred ,    that   Aich    a  provifion 

in  adultery,  and,  whilft  fo  living,  pro-  would  not,  in  cafe  of  fe  pa  ration,  be 

mifed,  \$c.  was  held  infufRcient,  as  it  fufficient  to  charge  the  wife, 

did  not  allege  a  feparate  allowance.  In  «r/a/7* Preflon,  Green' s  Bankrupt 

Vide  alfo  Halcbett  v.  Baddcley,   2  BL  Law,  8.    Cooke  30.  a  woman  whole 

Rep.  1079.  hufband,  npon  an  agreement  of  fepa- 

In  Tbompfou  v.  Harvey,^  Bur.  2 177,  ration,  affigned  to  troftees  his  flock  in 

the  circumltance  of  the  wife  having  a  trade  to  be  at  her  difpofal,  with  whichj 

penfion  from  the  crown  during  plea-  fhe  carried  on  her  own  account,  the  fe- 

fure,  determinable  at  the  will  of  the  paration  having  taken  place,  and  the 

Crown,  granted  to  her  in  her  ov/n  hufband  having  gone  to  the  Baft  Inr 

name,  but  not  by  any  agreement  or  dies,  was  adjudged  to  be  fubjeel  to  the 

otherwife  appropriated  to  her  own  u'cv  bankrupt  taws. 
*-»was  held  not  to  exempt  the  hufband 

6.  Todd  verfus  Stoakes. 

[Mich.  8  W.  3.  coram  Holt  C.  J.    At  nifi  prius  at  Guildhall. 
1  Ld.  Raym.  444*.  S.  C.J 

wife  cannot  ^■p  H  E  plaintifF  was  an  apothecary,  and  ferved  the  do 
ba^a£rno£-  *  fendant's  wife  with  phyfic,  who  lived  feparate  from 
riout  reparation  her  hufband,  and  had  a  feparate  allowance  of  20  L  per  an* 
by  confent,  wkh  num%  £t  per  /&//  c.  J.  If  baron  and  feme  feparate  by  con? 
jpartte^a^ow-  ^^  ajj^  ^  ^  ^  feparate  allowance,  it  is  unreafonable 
6  Mod.  147,  the  fhould  have  it  Hill  in  her  power  to  charge  him ;  and  it 
167.  1  Mod.  9.  j8  not  to  be  prefumed,  but  tradefmen  that  deal  with  her 
209^4*5. '  "  *TXi&  ner  on  ner  own  cr^dit,  and  not  on  the  credit  of  her 
1  Vent.  41, 7  t.  hufband,  and  a  perfonal  notice  is  not  necefTary ;  it  is  fuffi-. 
clfesVR  a' C  c*ent  ^at  lt  ^e  Pu^c  an(*  commonly  known  (a). 
Holt  ico*    Skin.  3*3—- 349- 

{a)  Vide  note  to  Biberington  v .  Parrot,  poft,  pi.  10, 

7.    Woodyer  verfus  Grefliam, 
[Mich.  9  Will.  3.  B.  R.] 

Canh.  30,  415.  JUDGMENT  was  recovered  by  n/eme/ole^  who  after 
I  Roil3Abr.  J  married,  and  her  hufband  and  lbe  fued  a  /are  /aciast 
351.  G.  5.'  *nd  h:ul  an  award  of  execution ;  but,  before  execution  exe- 
&Mre  fac»as»  by  cuted,  the  wife  died.  The  hufband  fued  out  a  new  fare 
'S^A^t&t  facias '  to  which  k  was  demurred.  Shower  objefted,  that 
tecoVeied  by" the  the  award  on  the  fitfi/cire  /acias  made  no  alteration,  fcr 
feme  while  fole,  t^c  execution  itill  mult  be  grounded  on  the  firft  judgment, 
tta  mried™'  aml  r,ot  uPon  the  award>  W&  that  this  being  a  chafe  en  ac* 
remedies,  it  tion  mull  go  to  the adminiftrator  of  the  wife,  and  not  the 
tated^viit  flirvIving  hulbnnc'-  Et  per  Holt  Q.  J.  This  cafe  differs  not 
3  Mod.  186.1  fr°m  1*1C  ca&  °f  Parian  and  ivW,  which  was  in  this  court,, 
i  Mod.  177,    '  Mich*   3    Jac.  2»  Rot.  IQ2.     Judgment   was  recovered 
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isr  dampnis  pradifi.     After  this  award,  and  before  exccu-  455;  3Sa!k.6j. 
tion  executed,  the  wite  died,  and  after  her  death  a  new  H£*  lou      ^ 
fcire  facias  was  iiTued  again  ft  the  hufband,  and  he  was.        L  **7  J 
held  chargeable ;  which  proves  that  the  award  or  judgment  ^Z7^'^ 
quod  fat  executio  on  the  fcire  facias,  makes  a  plain  altera-  \\l]\<^.  infill 
tion ;  for  the  hufband  Surviving  had  not  been  liable  upon  Lut-  67*.  Cn>, 
the  firft  judgment  only.     By  the  fame  reafon,  the  award  ^' 3  V   Cre' 
upon  the  fcire  facias  is  attached  in  the  hufband,  and  (hall  a  Vent'/io*. 
furvivc,  for  it  is  but  equal  the  hufband  fboujd  charge  in  laiiz- 
the  fame  meafure  lie  may  be  charged. 


8.     Yard  verfus  Ellard, 

{Mich.  10  Will.  3.  B.  R.     1  Ld.  Raym.  368.  S.  C] 

AJS  S  U  MP  S  IT  quod  cunt  defendens  indebitatus  fuijfet  S.  C.  C«th. 
«"    uxori  ipftus  quer.  ut  executrici  A.  in  decern  libris  pro  ar-  *6*'   Mod- 
reragiis  redd  it  us,  et  in  confderatione  quod  ipfe  quer  ens  concef  HuJban^of  ferae 
Jiffct  ei  ulterior  em  diem  profolutione  inde9  idem  defendens  pr^d*  erecutrU  gives  » 
qtterenti  pronti/ifet  folvere  diclas  decern  lib r as,  &c.     Verdift  ne^^ytodebKn 
on  non  affumpftt  pro  quer.     And  now  it  was  obje&ed,  that  who  mate?' 
the  wife  was  not  joined,  and  that  (he  is  an  executrix  and  new  prcmife, 
may  furvive,  and  the  money  will  be  afTets,  and  her  life  l1"^0?  m2 
muft  be  averred.    Vide  Teh.  84.     Et  fir  Cur.  That  is  ^Z^Al 
true :  And  further,  if  before  recovery  the  hu&and  had  the  wife.  2  Cn* 
died,  (he  had  been  reftored  to  her  a&ion,  for  the  arrears,  L'a  lf°\ 
for  that  duty  was  not  extinguifhed  by  the  new  promife.  BvonandVe*^ 
On  the  other  fide,  if  the  wife  had  died,  the  hufband  could  57«  »  Brown 
Dot  have  fued,  which  is  the  reafon  her  life  muft  be  aver-  *°c'  c*fe,B*R* 
red  j   but  notwithftanding  all   this,   the   action   is  well 
brought  without  joining  the  wife,  becaufe  flic  was  not 
privy  to  this  contrail,  and  the  hufband  was  to  receive  the 
money,  and  might  releafe  it,  the  adminiftration  being  de- 
volved on  him;  and  the  recovery  0/  the  hufband  will 
amount  to  a  devaftavit,  becaufe  his  executor  will  be  entitled 
to  fttc  out  execution ;  and  fo  it  differs  from  a  judgment 
where  the  a&ion  is  brought  in  the  name  of  the  hufband 
and  wife. 

9.     Anonymous.  /f£/i.ite 

[Hill.  1  Ann.  B.R.] 

WARRANTof  attorney  was  given  to  confefs  judg-  Far.  53.  1  r0w. 
jnent  to  *  feme  file  who  afterwards  married.     In  this  £br*  35  »•  F;  1. 
Cafe  the  Court  gave  leave,  notwithRanding  the  marriage,  ,»l£^,^)T 
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rait  of  attorney  to  enter  judgment  (*)>  for  that  the  authority  fliall  not  be 
fadtMtmiDft  deemed  to  be  revoked  or  countermanded,  becaufe  it  is  for 
feme;  alter  if  the  hufband's  advantage ;  like  a  grant  of  a  reverfion  to  a 
to  her.  Co.  Lit.  f^g  f0}e  who  marries  before  attornment ;  yet  the  tenant 
*99-  *3  Mod.  mav  attorn  afterwards :  AJiter,  if  a  feme  fole  gives  a  warv 
186.  Cumber,  rant  of  attorney,  and  marries ;  for  that  is  to  charge  the 
*4!*  V*iU2d"  hufband.  E*  "to***1'  Mr.  King.  Contra  Show.  91.,  and  it 
V.^Moor°A.6%/  feems  as  reafonable  he  (hould  be  charged  in  this  cafe,  as 
pi.  668.  stow,  well  as  for  a  bond  or  other  debt,  which  he  is  liable  for 
}u  cob.  during  the  coverture,  though  not  after,     1  RoLAbr.  351. 

-F.  i.G,  a.    F.N.B.  uo,F. 

(a)  But  if  judgment  is  entered       and  muft  be  fet  afide.     5  Pur,  1469, 
up  without  leave,   it    is  irregular, 

[118]  10.     Etherington  verfus  Parrot. 

■y  +.  ,*  *,/ *  TPaf-  *  Ann.  coram  Holt  C.  7.  JtniCx  prius  at  Guildhall.  2  Ld. 

^*/r%f/*J4  L  lUvm.KX*.  B.C.] 

Wife's  contr»6U  |  N  cafe  for  goods  fold  and  delivered,  the  evidence  to 
frtmtW|hU!tnd  charge  the  defendant  was,  that  the  defendant's  wife 
Aimed  iVsnt^n-  bought  the  goods  to  make  her  clothes,  and  that  they  co* 
Jy;  not  where  habited.  On  the  other  fide  it  was  proved,  (he  was  very 
fenttbeTorehand"  extravagant,  and  ufed  to  pawn  h<?r  clothes  for  money, 
1  Sid.  113,415!  and  get  drink  with  the  money  ,  that  (he  had  pawned  one 
6  Mod.  139.  fuJt  that  coft  7  /.  for  20  /.  and  being  redeemed  by  the 
fi6.n  ^\\J^t-  hufband,  pawned  them  again  for  lefs  5  and  that  (he  needed 
i  Sid.  2fto.s.c'.  np  clothes  when  (he  bought  thefe;  and  that  the  defendant, 
Wok  ioi.  Vi.  the  laft  time  he  paid  the  plaintiff,  warned  the  plaintiff's 
fep.  p .  6.  fe rvant  not  to  truft  her  any  more,  and  to  give  his  maiter 

notice  of  it.     Et  per  Holt  C.  J. 

If  a  hufband  turns  away  his  wife,  he  gives  her  credit 

wherever   (lie  goes,    and  mud   pay  for   ncceflaries  for 

her  [a). 

But 

(a)  R.  ace.  Str.  1 714.  Bur.  217?.  tiff  found  her  goods  which  were  fuiu 

The  liabilityofthe  hufband  to aniwer  able  to  the  hufband's  degree;  and  it 

for  debts  contracted  by  the  wife,  is  ve.  was  ruled  that  the  hufband  (hould  not 

ry  fully  difcufied  in  the  ceiebrated  ar-  be  charged.     The  argument  of  the 

gument  of  Lord  Chief  Baron  Hale,  in  Chief  Baron  agrees  with  the  principles 

Scott  v    Manly,  Sid.  109.    2  Lev,  4.,  which  are  laid  down  in  the  cafe  in  the 

which  isinfertcd  under  the  title  Barpn  text.     The  following  cafes  have  alfo 

and  Feme  in  Cunningham's  Law  Dk-  been  decided  relative  to  this  fubjecl  : 

tionary%       and     Bacon  s    Abriiig-mcnt,  M^ntvarw  v.  Sands,  I  Sir.  706  ;  huf- 

In  that  cafe  a  woman  departed  from  band  not  liable  for  a  hat  fold  to  the 

her  hufband  without  his  confent ;  he  wife*  who  lived  from  him  in  adultery, 

prohibited  the  plaintiff  and  others  to  and  told  the  plain  tiff  fhe  had  a  hufband, 

truft  her.     She  reqeefted  to  cohabit  but  that  fignified  nothing*    for  fhe 

again,  which  he  tetaied.     1  he  f lain-  would  pay  him  herfclf.     ftkrris  v. 

Martin, 


'Baton  an*  jFeme* 

Bat  if  (he  runs  away  from  her  hufband,  he  fhall  not  be 
bound  by  any  contract  (he  makes  (a). 

On  the  other  fide,  while  they  cohabit,  the  hu(band  (hall 
anfwer  all  contracts  of  hers  for  necefiaries  ;  for  his  afient 
fhall  be  prefumcd  to  all  neceifary  contrails,  upon  the  ac- 
count of  cohabiting,  unlefs  the  contrary  appear  (b). 

But  if  the  contrary  appear,  as  by  the  warning  in  this 
cafe,  there  is  no  room  for  fuch  a  prefumption.  And  there 
was  no  neceflity  in  this  cafe,  and  notice  to  the  fervant  was 
fiifficient  (c ). 

Alfo  the  Chief  Juftice  faid,  that  if  a  woman  takes  up- 
goods,  as  filk,  for  the  purpofe,  and  pawns  them  before 
they  are  made  into  clothes,  the  hufband  (hall  not  pay  for 


118 


Ante  113.   Poft. 
119.    2  Lcr. 
116.     ]  Mod. 
9,  124,  128, 
Ui,  141. 
1  Vent  1,  42* 
1  Sid.  425. 


If  a  woman  takes 
up  material!,  and 
pawns  them  be- 
fore they  are 


Martin,  1  Sir.  647  ;  hulband  not  lia- 
ble for  necefiaries  provided  for  the 
wife  living  from  him  in  adultery, 
though    the  plaintiff*  had  no  notice. 

Child  v. r  Hardy mau,  2  Srr.  875  ; 

the  wife  living  with  her  hufband  con- 
duced herfelr  in  a  lewd  manner ;  fhe 
left  her  hulband  and  lived  at  another 
place :  but  it  did  not  appear  that  (he 
then  lived  in  adultery.  The  hufband 
being  applied  to  to  receive  her  again, 
laid  if  (he  came  again  (he  (hould  ne- 
ver fit  at  the  upper  end  of  his  table, 
nor  have  the  government  of  his  chil- 
dren, but  would  live  in  a  garret.  A 
prbpofal  was  then  made  to  and  reject- 
ed by  him  to  give  her  a  pecuniary  al- 
lowance. She  then  bought  goods; 
and  he  was  hejd  not  liable.  The  three 
preceding  cafes  were  before  Lord  Ray- 
mond m  nifi  frius. — Bolton  v.  Prentice, 
2  S/r.  1214;  the  defendant  and  his 
wife  lodged  at  the  plaintiff's,  who  fur- 
uifhed  her  with  goods.  The  hufband 
left  the  lodgings,  paid  the  plaintiff, 
and  forbad  him  to  truft  her  again. 
They  cohabited  fome  time,  when  he 
left  her,  without  any  caofe  appearing  j 
and  on  her  finding  him  out,  refufed  to 
admit. her,  (truck  her,  and  declared 
he  would  not  maintain  her,  or  pay  any 
body  that  did.  The  plaintiff  fupplied 
her  with  necefiaries,  and  the  defend- 
ant was  held  to  be  anfwerable.  Har- 
ris y>  Lee,  1  P.  Wnu.  482;  the  huf- 
band gave  his  wife  the  foul  diilemper, 

^  (*)  R.  ace.  Str.  647,  706, 
(b)  1  Sid.  128.  Skin.  349, 
(0  1  Sid,  129.    I  Lev.}. 


who  came  up  to  town  to  be  cured,  and 
borrowed  money  to  pay  the  furgeons, 
and  for  necefiaries.  The  hulband 
having  died  after  charging  his  land 
with  debts,  it  was  decreed  that  the 
peribfl  who  had  lent  the  money  (hould 
in  equity  ftand  in  the  place  of  thofe 
who  had  fupplied  the  neceffaries,  &c. 
Fowler  v.  Dimly,  2  Str.  1 122.  N.  P. ; 
the  wife  was  in  cuftody  in  execution 
for  a  mifdemeanor ;  but  the  plaintiff 
kept  her  at  his  own  houfe,  and  (being 
a  fpunging-houfe  within  the  rules) 
fupplied  her  with  necefiaries.  On  ac- 
count of  the  illegal  manner  of  confine- 
ment, the  hulband  was  held  not  an- 
fwerable. Jenkins  v.  T acker,  H.  BU 
90 ;  the  hulband  being  abroad  when 
the  wife  died,  her  father  paid  the  fu- 
neral expences  proportionate  to  .the 
hulband'*  fortune.  Ruled  that  he 
(hould  recover. 

If  a  man  cohabits  with  a  woman, 
allows  her  to  affume  his  name,  and 
paffes  her  to  the  world  for  his  wife, 
though  in  fad  he  is  not  married  to 
her;  he  is  liable  to  her  contracts  for 
necefiaries,  per  Ld.  Mansfield,  Had/on 
V.  Brent,  N.  P.  Efpinaffe  124.  Carr 
v.King,  12  Mod.  372.  A&ion  was 
brought  againft  J.  for  the  lodging  of 
his  wife,  and  proof  that  he  formerly 
cohabited  with  her,  and  owned  her  as 
.  his  wife,  was  held  fufficient.  Fide 
Bac.  Abr.,  Baron and 'Feme ;  Giib.  Law 
of  Evidence  (5th  edit.  563}. 

875,  1 1 22. 

.    1  Rrownl.  47. 

them, 


nBt 


'Baron  ant)  feme. 


mufc  into  them,  becaufe  they  never  came  to  his  ufe :  Otherwife,  Ijf 

h°n^lfablc!baild    madc  UP  and  WOrn*  ZtkA  then  Pawned«  ' 

Fit*.  Debt.  41.    Cro.  Jac  *58. 


II.     War  verjus  Huntly. 

[Paf.  2  Ann.  coram  Holt  C.  J.  ^>  nifi  prius  in  Middlefex.] 


Money  earned 
by  the  wife  liv 


*Tp  H  E  cafe  was,  An  ordinary  working-man  married  a 
• '  f*     r   (halt  woman  of  the  like  condition ;  and  after  cohabitation 

go^wtf^her     for  fome  time  the  hufband  left  her,  and,  during  his  ab- 
snainten?Dce.      fence,  the  wife  worked  *,  and  this  action  being  brought  for 
vu  1  Atk/iTS.  her  diet, ir  wa*  held,  that  the  money  (lie  earned  fhouid  gq 
*  to  keep  her. 


[ll9] 


i  a.  .Ruflel  &  Ux.  verfus  Corne. 

[Hill.  2  Ann.  B.  R.     2  Ld.  Raym.  1031.  S.  C.J 


S.C.  6  Mod.  CT'RESPA'SS  and  falje  imprifonment>  by  baron  and 
j  17.  Holt  699.  J.  feme,  ^r  ^W  negotia  domejlica  of  die  hufband  reman* 
ImpTifownentof  fewnt  infeiia  ad  grave  dampnum  ipforum*  After  verdifr  for 
wife  per  quod  the  plaintiffs,  it  was  objected  in  arreft  of  judgment,  That 
here  being  a  fpecial  damage  laid  to  the  hufband,  the  action 
fhouid  have  been  brought  by  him  alone.  But  it  was  held 
good,  becaufe  matter  may  be  laid  for  aggravation  of  da- 
mages, foT  which  no  attion  would  lie  *,  as  breaking  his 
houfe,  and  beating  his  daughter  ;  and  yet  rrefpafs  will  not 
lie  for  beating  his  daughter  (j),  /.  642.  And  the  plaintiff 

will  lie.  Mod.  Cafes,  &c.  26.  10  Rep.  13T.  Cro.  Car.  90.  S.  C.  2  Salk.  640.  by  the  name 
of  Ruflel  veifua  Camb.  %  Salk.  593,  594,  642.  Shaw.  i3o.  1  K.cb.  7X7.  1  Stran.  61, 
Jon.  440. 

(a)  R.  ace.  Bur.  1S78.  z  BI.  Rep.  810,   Fide  1 1  Mod.  264. 


ncgotia  of  the 
hufband  infcdU 
rem  an  fe  it*  ad 
^ampnum  of 
both,  held  well 
after  verdid. 
Matter  may  be 
laid  by  way  of 
for 


(b)  lee  Ch.  J.  faid,  Str.  1094. 
That  in  a  manufcript  note  he  had  fetn 
of  this  cafe,  Holt  C.J.  faid  he  would 
not  intend  the  judge  fuffered  the  huf- 
band* 3  bufinefs  being  undone  to  be 
given  in  evidence.  Where  the  gift  of 
the  a&ion  is  the  a  (Fault  on  the  wife, 
(he  muft  join,  and  the  fuit  does  not 
fnrvive  to  the  hufband  ;  Higgins  v. 
Butcher,  Teh.  89.  Smith  v.  Sykes% 
Freern.  224.  But  the  ha  (band  alone 
may  bring  an  aftion  for  a/faulting  the 
wife  per  quod  confortium  amifit.  Hyde 
v.  Scyfor,  Cro.  Jae.  538;  or  for 
wounding  the  plaintiff  and  afTaulting 
his  wife,  per  quod,  He.  Guy  v.  Li<vefey% 


Cro.  Jac.  501. ;  or  for  breaking  and 
entering  his  houfe,  and  afTaulting  his 
wife  (the  aflault  of  the  wife  being  in 
fuch  cafe  matter  of  aggravation)  ;  Dix 
v.  Brookes i  1  Str.  61.  ;  or  for  break- 
ing his  houfe,  beating  his  wife,  and 
taking  his  goods ;  Read  v.  Marjkall* 
8  Mod.  26.  Forte/c.  377. ;  or  for  ma- 
licioufly  profecuting  the  plaintiff  and 
his  wife,  by  which  they  were  both 
fcandalized,  the  hufband  interrupted 
in  his  trade,  and  put  to  expence ;  Smith 
v.  Hixcx,  2  Str.  977.  (In  that  cafe 
the  plaintiff  was  found  not  guilty  as 
to  the  hufband,  and  it  was  moved  in 
arrefl  of  judgment  that  the  wife  fhouid 

have 


'Baron  and  ifeme* 


u0 


have  been  joined,  as  to  the  remainder ; 
—  bat  the  objection  was  over-ruUd.) 
Where  the  action  is  only  maintainable 
on  account  of  an  injury  to  the  hufband, 
and  the  wife  joins,  it  is  ill,  and  not 
cored  by  the  verdict ;  as  for  trefpafs  on 
the  clofe  of  the  ho/band,  ad  damnum 
ipforum,  Mar Jh all  v.  Doyle,  Cro.  Jdc. 
473.  So  for  a  battery  upon  hufband 
and  wife  ad  damnum  if  Jorum,  Cole  et 
ux  v.  Turner,  6  Mod,  1 49,  So  in  an 
aft  ion  by  hufband  and  wife,  who  kept 
at  vi&uafting-houfe,  for  calling  the 
wife  a  bawd,  by  which  they  loft  their 
cuftoni  ad  damnum  if  forum.  The  words 
being  only  a&ionable  by  reafon  of  the 
fpecial  damage,  and  the  (pedal  damage 
being  wholly  the  hu (band's ;  Coleman 
Uux.V.  HartcourtJ*#v.  140.  Baldwin 
v.  Flmvert  3  Mod*  120.  In  cafes  where 
there  is  a  proper  caufe  of  aclion  in  the 
wife,  though  circ  urn  fiances  are  added ' 
which  are  only  adlionable  by  the  huf- 
band, the  declaration  is  good  by  huf- 
band and  wife,  and  the  additional  cir- 
camftances  are  only  regarded  as  matter 
of  aggravation.  Such  is  the  cafe  in  the 
text.    So  an  action  for  imprifoning 


the  wife  until  the  hufband  paid  10/. 
Breton  v.  Trifet  2  Keb.  230.  ac.  Bro. 
Bar.  &  Feme,  cites  46  E.  3.  3.  So 
for  a/faulting  the  wife  and  driving  a 
coach  over  her,  and  that  the  hufband 
laid  out  money  in  her  cure ;  Todd  it 
ux.  v.  Keif  of d,  11  Mod.  264.  So  for 
that  defendant  affaulted  the  wife  et  alia 
enormia  eis  intulet  ad  damnum  eorump 
Thomas  v.  Hoe,  Cro.  Jac.  664.  So  for 
beating  the  wife  and  taking  the  goods 
of  the  hufband  ad  damnum  ipforum  \ 
Thomas  v.  Newark,  Hetl.  2,  .  So  in 
trefpafs  by  hufband  and  wife,  and  J.  S. 
cnart  claufumf regit,  berbam  fuam  mef- 
fust  et  fpenum  fuum  affortarj.  ad  dam- 
num ipforum,  though  the  wife  could 
not  join  for  the  afptrtav.  of  the  hay, 
Wilkes  v.  Parfons,  Leon.  1 05.  Cookfon 
v.  Caflline,  Cro.  El.  96.  There  is  a 
contrary  decifion  in  Staunton  v.  Hobart, 
Sid.  224.  Keb.  784.,  where  trefpafs  by 
hufband  and  wife  for  beating  her  and 
tearing  her  coat  ad  damnum  ipforum 
was  held  bad  after  verdid,  dijentieni 
Wyndbam.  But  that  (ingle  cafe  can- 
not countervail  all  the  preceding  au- 
thorities. 


13.     Robinfon  verfus  Greinold. 

[Paf.  3  Ann.  coram  Holt  C.  J.  At  nifi  prius  at  Guildhall.] 

MrHOUGH  thp  wife  be  ever  fo  lewd,  yet  while  flie 
*  cohabits  with  her  hufband  he  is  bound  to  find  hernc- 
cefTaries  and  pay  for  them,  for  he  took  her  for  better  for 
worfej  fo  if  he  runs  away  from  her,  or  turns  her  away: 
But  if  (he  goes  away  from  him,  when  fuch  feparation  be- 
comes notorious*  whoever  gives  her  credit,  does  it  at  his 
peril  (a),  for  the  hufband  is  not  liable,  unlefs  he  takes  her 
again ;  for  then  it  is  as  if  a  woman  had  eloped  at  common 
Jaw,  (he  thereby  loft  her  dower ;  but  if  fhe  came  again, 
and  the  hufband  received  her,  the  right  of  dower  is  re- 
vived. 

*  Lev.   16.     %  Keb.  554.     Lit.  R«p.  307.     1  Roll.  351.    Co.  Lit  31, 
£fcin.  323.     Mod.  Cafes  171. 


SVC.  6  Mod. 
171.  Holt  103.  . 
1  Keb.  69,  &c 
1  Vent.  41. 
a  Venc.  155. 
x  Lev.  47. 
x  Med.  134, 
129.    Hufband    ' 
not  liable  for  ne« 
ceffrries  of  ibe 
wife  after  elope- 
ment notorious, 
unlefs  he  takes 
her  again.  Ante 
1x3,  xi  6,    11S. 
a.  b.    Sid.  129. 


{a)  R.  ace.  Str.  647,  706,  875  • 


si9$  TBaron  anU  jFeme* 

14.     Haydon  verfus  Gould. 

[4  Julii,  9  Ann.     At  the  Court  •/  Delegates  in  Serjeants-Inn, 
Ficct-ftrcct.] 

Marriage  by  a  O^^  ^a^  *""uc  t*irce  daughters.  Margaret,  married 
mere  layman  and  ^^  to  RicBard  Gould ;  Elizabeth,  who  married  Franklins 
Zmm^  ?nd  *«**«■,  who  married  Mg^bi.  Jbfcmr  depofited  180/. 
man  to  admi.  >n  the  hands  of  Gould,  and  took  his  bond  payable  to  Frank- 
niftrarion  to  the  Un  for  her  ufe ;  Rebecca  died,  and  Haydon  her  huiband  took 
IoX  woiSbT  adminiftration.  And  now  Richard  Gould  and  his  wife  fued 
and  iffa.  a  repeal  upon  this  fuggeftion,  That  Rebecca  and  Haydon 

1  Dan?.  70c,  pi.  were  never  married ;  and  it  appeared  in  fail  that  they 
21  *  were  Sabbatarians,  and  married  by  one  of  their  minifters 

in  a  Sabbatarian  congregation,  and  that  they  ufed  the  form 
of  the  common  prayer,  except  the  ring ;  and  that  they  lived 
together  as  man  and  wife  as  long  as  the  woman  lived,  viz. 
feven  years.  On  the  other  hand  it  appeared,  that  the  mi- 
nifter  was  a  mere  layman,  and  not  in  orders ;  upon  which 
f  120  ]  the  letters  of  adminiftration  were  repealed,  and  new  ad- 
miniftration granted  to  Margaret  Gould,  &c,  and  now  that 
fentence  upon  an  appeal  was  affirmed  by  the  delegates ; 
for  Haydon  demanding  a  right  due  to  him  as  hufband,  by 
the  ecclefiaftical  law,  muft  prove  himfelf  a  huiband  ac- 
cording to  that  law,  to  entitle  himfelf  in  this  cafe :  And 
though  perhaps  it  fhould  be  fo,  that  the  wife  who  is  the 
weaker  fex,  or  the  iffue  of  this  marriage  who  are  in  no 
fault,  might  entitle  themfelves  by  fuch  marriage  fo  a  tem- 
poral right,  yet  the  hufband  himfelf,  who  is  in  fault,  (hall 
never  entitle  himfelf  by  the  mere  reputation  of  a  marriage, 
without  right.  In  this  cafe  it  was  urged,  that  this  mar- 
riage was  not  a  mere  nullity,  becaufe  by  the  law  of  na- 
ture the  contra  &  was  fufficient ;  and  though  the  pofitivc 
law  ordains  that  marriage  (hail  be  by  the  prieft,  yet  that 
makes  fuch  a  marriage  as  this  irregular  only,  but  not  void; 
unlefs  the  pofitive  law  had  gone  on  and  ordained  it  ex- 
prefsly  to  be  fo.  Vide  Mt*  169,  170.  Bracl.  lib.  4.  c.  8, 
9.  3  Ja.  1.  c.  5,  13.  But  the  Court  ruled  utfupra  :  And 
a  cafe  was  cited  out  of  Swinb.  where  fuch  a  marriage  was 
ruled  void :  And  an  a£t  of  parliament  was  made  to  con- 
firm the  marriages  contracted  during  the  ufurpation,  viz. 
13  Car.  2.  c.  35.  and  the  conftant  form  of  pleading  mar- 
riage is,  that  it  was  per  prejbyterum  facris  ordinibus  conflitin 
turn  (a). 

{a)  Vide  flat.  26  G.  a.f.  33, 


[      "0     ] 

Baftar&, 


l.  Pride  verfus  The  Earls  of  Bath  and 
Montague, 

[Hill  6  Will.  3.  B.  R.] 

fry  EC  TM  E  NT  by  P/Afr  againft  the  Earls  of  Bath  s.  c.  3  Lev. 
-"    and  Montague.    Pride  the  plaintiff  made  title,  as  heir  4">.  **olt*3& 
to  George  Duke  of  Albemarle,  proving  himfelf  the  fon  of  Jin „^  j*^' 
one  who  was  brother  to  the  Duke,  and  that  the  Duke  tardised  after  hia 
died  without  iffue.     The  defendants  gave  evidence,  that  death,  hoWswiy 
Duke  George  had  iffue  Duke  Chriftopher,  who  conveyed  to  bafUrVeigne  &> 
him.    Plaintiff  gave  evidence  that  Duke  Chrijlopher  was  a  mulier  pui&e. 
baftard,  begotten  of  fuch  a  woman,  who  at  the  time  of  3  j-cv"  34°» 
her  marriage  with  the  faid  George  Duke  of  Albemarle^  was  7  Co.  44!  b/    * 
married  to  another  man,  who  was  then  and  yet  living.  Co.  Lit.  33. 1. 
Upon  this  it  was  objected,  that  *  fince  Duke  George  and  "J4*.*  c  $£°\ 

.?  ,.       .  J.  *  j      «r  j  98.  b.   Spiritual 

this  woman  lived  together  as  man  and  wife,  and  were  now  court  cannot 
dead,  the  plaintiff  could  not  be  admitted  to  baitardize  the  give  fentence  to 
iffue,  who  was  dead  alfo 5  and  who,  during  his  whole  ™™1  ™£]** 
life,  was  reputed  and  taken  to  be  the  legitimate  fon  of  the  dead'/bJclufe' 
duke,  and  ftiled  by  the  duke  himfelf  in  his  deed  of  fettle-  tbey  proceed  «Uy 
ment,  and,  his  laft  will  and  teftament,  his  fon  and  heir  ;  |^u*s"k. 
tt  quod  jufium  non  ejt  aliquem  poft  mortem  facere  baftardum,  548*.  Fit*.  Baf- 
The  Court  held  this  true  of  fuch  a  baftard  as  is  meant  by  tardx l8-    Br- 
Lit,  in  his  cafe  of  baftard  eigne  and  mulier  pui/ne,  1.  e.  fuch  ,  iCoil^Abr. 
a  baftard  as  is  born  before  the  efpoufals  of  a  father  and  340. 
mother  who  marry  afterwards ;  and  faid  the  rule  extended  *  f  1 2  X  1 
only  to  that  cafe.    If  if.  marries  a  woman,  and  that  wo-      *■  J 

man  marries  again,  living  H.,  the  laft  marriage  is  void 
without  any  divorce ;  and  the  jury  fliall  try  the  fa£k  which 
proves  it  no  marriage.  And  the  reafon  why  the  Spiritual 
Court  cannot  give  fentence  to  annul  a  marriage  after  the 
death  of  the  parties  is,  becaufe  the  fentence  is  given  only 
profalute  anima,  and  then  it  is  too  late. 


2.     Rex  verfus  Barebaker. 

r\  R  D  E  R  of  Juftices  to  pay  fo  much  money  by  week,  P°*478.  s  C. 

^    till  the  child  is  fourteen  years  of  age,  is  naught ;  for  j^'tt  £",'*<;'" 

the  Juftices  have  no  power  but  tp  indemnify  the  parifti ;  till  the  child  ft  all 

and  bc  **  >car*  old» 
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bin.  tVent  and  that  is  only  to  oblige  him  to  maintain  the  child  a$ long 
"%Uct1j4.  as  it  U  or  may  be  chargeable  («). 

Set.  and  Rem.  145. 

{a)  Fide  $>.  and  Smith,'  11  Ann.  Caf.  of  8.  64.  Sir.  788* 

3.     WoodV  Cafe. 

[Mich.  10  Will.  3.  B.R.] 

todbrf  Vowio  a  Woman  big  with  child  was  removed  by  order  of  two 
iileg^order  of  "^  Juftices  from  A.  to  jB.,  and  was  there  brought  to  bed. 
removal  of  the     JB.  appealed,  and  on  the  appeal  the  woman  was  fent  back 

S^Mwhich  it"  t0  A%     EtPer  Curiam  :  So  ougnt  the  child  1  for  all  was 

after veveded),  is  fufpended  by  the  appeal :  And  now  the  mother's  right  of 

lettled  inA.  Poft  fettling  upon  B.  is  avoided  ab  initio. 

474»4»5>5*8.  ° 

53a.    Blaak.  204.  S.  C.   Set.  aad  Rem.  147*    Str.  476.   Cafes  of  S.66.  3  Salk.  66. 


4.      Inter  Inhabitan.   Paroch.   Weftbury   & 
Coftham. 

[Trio.  3  Ann.  B.  R.] 

Mod.  Cafes 213.     A  Poor  woman  with  child  being  unmarried,  was  by.or- 
2  Salk.  474,       £\    der  of  two  Juftices  removed  from  Weftbury  in  Wilts 
3  to  Cefthattt)  and  brought  to  bed  there.     Cofthnm  appealed 

at  the  next  feflions,  and  the  order  was  reverfed.  After- 
wards, by  order  of  two  Juftices,  the  child  was  fent  to 
Coftham  :  they  appealed,  and  the  order  was  confirmed.  At 
laft  all  was  removed  into  B.  R.  Et  per  Cur.  The  birth  at 
Coftham  did  not  fettle  the  child  there,  becaufe  it  was  un* 
T  122  1  der  an  illegal  order  procured  by  Weftbury;  which  order 
being  reverfed,  the  matter  is  no  more  than  this,  that  they 
unjuftly  procured  the  woman  to  go  thither. 


5.     Regina  verfus  Murrey. 

[Mich*  3  Ann.  B.  R.] 

If  H.  be  ultra  t  7  p  O  N  a  fpecial  order  of  feflions,  the  queftion  was,  If 
who!ed5megof  the  hufband  be  ultra  mare,  and  during  the  time  the 

his  wife's  going    wife  be  got  with  child,  whether  this  child  be  a  baftard 

^h'ld^'^baf16  witnin  the  l8  °^  Etiza&'tt>>  caP-  3-  -  &  P"  Cur.  If  the 
tard }  "ierwlfe  hufband  was  out  of  the  four  feas  during  all  the  time  of  the 
not.  Poft  123,  wife's  going  with  child,  the  child  is  sr  baftard ;  but  if  he 
483.  Co.  Lit  wcre  jjerc  at  an  w;thin  the  time,  it  is  legitimate,  and  no 
Baftard7,2oJ2i.  baftard.     And  becaufc  it  did  not  appear  by  the  order  that 

the 
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the  hufband  was  abfent  all  the  time,  the  order  was  quafli- 
cd  (*). 

{a)  The  do&rine  concerning  the  abfolutely  neceftaryto/wt  non-accefs9 

four  Teas  is  now  exploded  ;  proof  of  when    the  hufband  was  within    the 

non-accefs,  though   both  parties   are  realm,  by  witnefles . who  could  prove 

jn  England,  is  fufficient ;  Vi.  Strange  him  conftantiy  refident  at  a  difbrace 

925,  1076.  Andr.  8.     Vi.  alfo  Rip.  from  bis  wife;  but  that  other  circum- 

B.  R.  temp.  Hard.  79,  379.     And  in  Jlances*  which  went  ftrongly  to  rebut 

Goodright  again  ft  Saul  and  others,  4  the  preemption  of  accefs,  werefufli- 

V.  R.  356.  it  was  held,  that  it  was  not  cient.     Vi.  3  Williams  270. 


6.  Regina  verfus  Weftoru 

[Trin.  4  Aim.  B.  R.     2  Ld.  Raym.  1 197.  S.  C,] 

TH  E  defendant  being  adjudged  the  father  of  a  baftard  Money  may  be 
by  two  Juftices,  exception  was  taken  to  the  order.  J^^rtat! 
1  ft,  That  he  was  ordered  to  pay  fo  much  weekly  to  the  BUck.*36.s.c. 
overfeers  of  the  poor  :  fed  non  alloc.  For  as  before  the  in-  Set-  and  Rem. 
ftitution  Qf  overfeers,  the  Juftices  might  in  thefe  cafes  I55'  Holt  If>7# 
order  the  money  to  be  paid  to  two  or  three  of  the  inhabit- 
ants, fo  now  they  may  to  the  overfeers.      The  fecond  ex- 
ception was,  that  it  was  faid,  we  the  faid  two  Juftices 
doth  adjudge,  Uc.  which  is  the  Angular  inftead  of  do  s  and 
i  Cro.  489.  was  cited  to  make  this  good.     That  was  an  Order  quafted 
indiament  on  the  3  H.  7.  c.  2.  againft  Fulwoodmd  others,  ^du•f^J1cX^d, 
quod  ipji  cepit  for  ceperuttt.     But  the  roll  of  that  cafe  beinj*  were  m  the  tin- 
Tearched,  which  is  in  Hill.  13  Car.  1.  Rot.  24.  inter  placi-  gular  number 
ta  coron.  the  indi£bment  was  ceperunt  and  not  cepit ;  where-  i*^2dof  *** 
fore  this  order  was*  quafhed.     Note,  This  caufe  came  into 
court  Paf.  4  Ann.  by  habeas  corpus  ,•  and  the  cafe  was,  that 
We/lon  had  appealed  to  the  feflions  where  the  order  was 
Ton  firmed,  and  he  committed  for  not  paying  the  money 
ordered.     And  Mr.  King  took  this  exception  to  the  return  By  18  Eli*,  c.  3. 
of  the  habeas  corpus,  viz.  That  the  feflions  (hould  have  s*ffi°°.s  muft 
proceeded  againft  him  upon  his  recognizance.  Et  per  Holt  Sgnwance.^By 
Chief  Juftice,  If  they  proceed  on  the  1.8  Eliz.  the  feflions  3  Car.  1.  may 
'has  no  power  to  commit,  but  to  proceed  on  his  recognU  commit' 
zance :  But  if  on  the  3  Car.  1.  the  feflions  may  commit, 
"as  the  two  juftices  might  have  done ;  that  is,  unlefs  the 
party  put  in  fecurity  to  perform  the  order,  or  to  appear  at 
the  next  feflions. 

Note,  By  the  Rep.  in  Ld.  Raymond    a  fecond  time  for  faying  that  the  juf- 
it  appears,  that  the  order  was  qualhed    ticcs  doth  adjudge,  inftead  of  do. 


1*3  lEa&atD, 

7.  Inter  the  Pari/hes  of  St.  George  and  St.  Mar- 
garet, Weftminfter. 

[Mich*  5  Ann.  B.  R.] 

Child  begotten    Ttj?ONa  fpectal  order  of  feffions,  whetfeln  the  facl  ww 

U^ik1*  ££,  ftatc!*  for  thc  °Pini°n  o{  thc  Court. thc  cafe  was,  That 

fall  be  taken  to  H.  was  divorced  £  rttenfa  fa*  /^irt,  and  afterwards  his  wife 
be  a  baftard;  Ylyt&  with  one  Ellis  in  adultery,  in  the  parifti  <rf  St.  Giles* 
YobnTa^  fc£-  and  had  fcvcral  childicn  called  £//u,  and  regiftered  as  his* 
ration,  uakft  Et  per  Cur.  When  a  woman  is  feparated  from  her  huf- 
/ound  that  the  ban(i  by  fuch  a  divorce,  the  children  (he  has  daring  the 
KcdST*  Ante*  fcparation  arc  baftards;  for  we  will  intend  a  due  obe- 
11*.  Co.  Lit.  dience  to  the  fentence,  unlefs  the  contrary  be  (hewed  \ 
*35*  •■  *«k.  j,ut  if  baron  and  feme  without  fentence  part  and  live  fcpa- 
and  Rem.  15V  ratc>  thc  children  (hall  be  taken  to  be  legitimate,  and  fo 
Rep. A. Q^io6.  deemed  till  the  contrary  be  proved}  for  accefs  (hall  be 

intended :  but  if  a  fpecial  verdi&  find  the  man  had  no  ac- 
R.  Str.  51.        cefs,  it  is  a  baftard  5  and  fo  was  the  opinion  of  my  Lord 

Hale  in  the  cafe  of  Dickens  and  Collins. 


8.  Inter  the  Parijh  of  Bud  worth  andTownflnp 
ofDumply  in  Lane. 

[Hill.  5  Ann.  Br  R.] 

Black.  13&.S.C.  I  ]  PON  an  order  made  thirty  years  ago,  on  the  parifti 
Sett*  otjR?"  of -Bwdtwr/A,  for  maintenance  of  a  baftard-child  born 

^nteotflce  *  *n  &*   townQiip  of  Nether  Dumply  within  that  parifh, 
doet  not  deter-     which  order  was  now  removed  before  the  Court  by  certio* 

■^oiMtf*    Tar%l  *twaskeld, 

£J£  °  *     "         1  ft,  That  an  order  made  upon  the  overfeers  of  any  pa- 
rifti by  two  j uft ices,  for  railing  a  fum  towards  the  main- 
tenance of  a  baftard  or  poor  perfon,  does  not  determine 
the  fettlement  of  that  perfon  in  that  parifli,  for  the  right 
of  fettlement  is  not  contefted  but  prefumed. 
Statute  1^  At  14      2dly,  That  the  claufe  in  the  ftatute  of  the  13  iff  14 
4ir'*i«kt»-     ^ar*  2m  c"  l2m  w^*c^  Prov,clcs  thatdiftindfc  townftiips  of 
onlyto mcinte.   large  parifhes  in  the  northern  counties  (hall  refpc&ively 
nance  of  poor,     provide  for  their  poor,  under  the  penalty  mentioned  in  the 
not  leftside,       43  Efom  c  2  f  muft  ^  underftood  with  refpeft  to  the 
.    maintenance  of  poor  and  impotent  perfons,  and  not  (a) 
with  refpeft  to  baftards  who  are  provided  for  by  other 
ftatutes :  But  if  a  baftard  be  grown  up,  and  by  accident 
grows  impotent,  he  may  be  relieved  as  a  poor  perfon 
within  that  ftatute. 

(«)  The  pra&ice  i»  othcrwife,  and  this  feems  merely  a  diSum, 
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9.     Regiria  vtrfiii  Odam. 

[Mich  12  Ann.  B.  R  ]   . 

r\  k  D  E  R  for  maintenance  of  a  baftard-chlld  was  ex-  jufticcs  may  or- 
^^  cepted  to  by  Mr.  Page,  becaufe  the  defendant  is,  up-  d«  payment  of  i 
©n  fight  of  the  order,  to  pay  9/.  ill  gtofs,  and  after  that  ^sid"*^'^. 
fo  much  weekly.     Et  per  Cur.  By  the  (tatute  the  juftices  1  v«it.  336. 
are  to  take  order  for  relief  of  the  parijb,  and  keeping  of  the  £nt?  Iai- 
child,  by  payment  of  money  weekly,  or  other  fujlentation ;  and  sett  andRem, " 
this  may  be  only  indemnifying  the  parilh  for  money  laid  158.    2  Mod. 
out  before  the  reputed  father  was  found.  Ca^u  4* 


10tU0  of  Change. 


1.     Clark  verfus  MundaL 

[3  W.  8c  M.  coram  Holt  C.  J.  At  nifi  prius  at  Guildhall*] 

/I  Having  a  bill  of  exchange  payable  to  him,  and  he  be-  A.  gfas  to  B.  a 
'"  •  ing  indebted  to  B.  in  a  fum  of  money,  fends  and  in-  Wii^f  ^exchange 
dorfes  this  bill  to  B.     Aftetwards  B.  brought  ojfumpfit  mentofa  former 
againft  A.  for  the  money,  and  on  non  ajfumpfit  A.  gave  in  debt.    Not  ai- 
evidence  this  bill  of  exchange  indorfed,  and  that  it  had.  J^J  00*11011 
lain  fo  long  in  B.'s  hands  after  it  was  payable,  and  rec*  Jfcm  ™t,  un- 
koned  it  as  money  paid  and  in  his  hands  ;  but  it  was  difal-  left  paid*    Far. 
lowed ;  for  a  bill  (hall  never  go  in  difcharge  of  a  precedent  U^^T  'l6' 

,,  »i  *■    t  °  r»    •        •    *     ■•■  •  1       *       Mod.  Calei  30. 

debt,  except  it  be  part  of  the  contract  that  it  mould  be  fo.  %  Saik.442. 
If  A.  fells  goods  to  2f.f  and  B.  is  to  give  a  bill  in  fatisfac-  3*alk.68.s.a 
tion,  B.  is  discharged  though  the  bill  is  never  paid,  for  the  £J|f  *'*  a££ 
bill  is  payment:  But  other  wife  a  bill  mould  never  dif-  »  Wilfon  353. 
charge  a  precedent  debt  or  contract ;  but  if  part  be  re- 
ceived, it  fhall  be  only  a  difcharge  of  the,  old  debt  for  fo 
much  (a). 

(a)  By  flat.  4  and  c  Ann.  ch.  9.  fum  of  money  formerly  doe  to  him, 
$  7.  it  is  cnacled,  that  if  any  perfon  this  (hall  be  accounted  and  efteemed 
accept  a  bill  of  exchange  for  and  in  a  full  and  complete  payment  of  fuch 
atisfadion  of   any  former  debt,  or    debt,    if  fuch  perfon  do  not   tab; 

Vol,  I.  M  his 


his  due  courfe  to  obtain  payment  of  it,    according  to  the  a&  either  for  non- 
by  endeavouring  to  gee  the  fame  ac-     acceptance  or  non-payment, 
cepted  and  paid,  and  make  his  proteft 

\  1 25  ]  2.     Hodges  verfus  Steward* 

[Pafch.  3W.&M.  B.R.    1  Ld.  Raym.  181.  S.  Cafe  cited.] 

jSaik.  6S.S.C.   j  N  an  action  on  the  cafe  on  an  inland  bill  of  exchange 
Comi.3^.  brought  by  the  indorfce  againft  the  drawer,  thefe  fol* 

C»fe  B.  R.  "36.    lowing  points  were  refolved  : 

Bill  payable  to         ift,  A  difference  was  taken  between  a  bill  payable  to  J. 
m  *S  to  S-  or  bearer,  and  J.  S.  or  order ;  for  a  bill  payable  to  J. 
charge  the  d. aw-  6\  or  bearer  is  not  a  {fig  n  able  by  the  contract  fo  as  to  en- 
er.  3  Uv.  299.  ayc  tne  indorfee  to  bring  an  action,  if  the  drawer  refufe 
3  Mol  lb.  37'  t0  Pay>  becaufe  there  Is  no  fuch  authority  given  to  the 
M0U.L.4.C.10.  party  by  the  firft  contract,  and  the  effect  of  it  is  only  to 
difcharge  the  drawee,  if  he  pays  it  to  the  bearer,  tho'ugh 
he  comes  to  it  by  trover,  theft,  or  otherwise  (a).     But 
when  the  bill  is  payable  to  J.  S.  or  order,  there  an  exprefs 
power  is  given  to  the  party  to  affign,  and  the  indorfee  may 
maintain  an  a£tion  (b). 
But  fuch  affign-       2dly,  Though  an  affignment  of  a  bill  payable  to  J.  S. 
ment  charges  ihe  or  bearer  be  no  good  afitgnment  to  charge  the  drawer  with 
M^^sboCf1    *n  a&ion  on  tne  bill,  yet  it  is  a  good  bill  between  the  in- 
ns! Skin.  410.  dorfer  and  indorfee,  and  the  indorfcr  is  liable  to  an  action 
for  the  money $  for  the  indorfement  is  in  nature  of  a  new 
bill. 
Drawing  a  bill         3<lly,  It  being  obje&ed,  That  in  this  cafe  there  was  no 
chant  to  that"      averment  of  the  defendant's  being  a  merchant,  it  was  an- 
purpofe.  1  Vent  fwered  by  the  Court,  that  the  drawing  the  bill  was  a  fuffi- 
*?5»  3»°-  cient  merchandizing  and  negotiating  to  this  purpofe. 

m  '  a*   1#        4thly,  The  plaintiff  declared  on  a  fpecial  cuftom  in 

*  Le^V?*"      London  for  the  bearer  to  have  this  aftion.     To  which  the 

Cro.Vjac:  306.    defendant  demurred,  without  traverfing  the  cuftom  5  fo 

Skin.  3^.  that  he  confefled  it,  whereas  in  (ruth  there  was  no  fuch 

cuftom  ;  and  the  Court  was  of  opinion,  that  for  this  rcafon 

judgment  fhould  be  given  for  the  plaintiff;  for  though  the 

r°fe.Xl'"  Mod"  ^0Urt  ,s  t0  ta^c  notlce  °f  tnc  'aw  °f  merchants  as  part  of 
*9"  the  law  of  England,  yet  they  cannot  take  notice  of  the 

{a)  R.  twit.  3  Bur.  ij  16.  Vidt  St.  v.  Gibfin  and  other s,  acceptors,  before 

3  W  4  Ann.  e.g.  3  T.  R.  179.  the  Houfe  of  Lords,  bills  payable  to 

(£)  It  U  fettled  by  the  cafe  of  Grant  and  indorfed  in  the  name  of  a  fictitious 

V.  Vaugban,  3  Bur.  1516.  l  Bl.  485.  payee,  nvitb  the  knowledge  as  well  of 

Miller  v.  Race,  1  Bur,  45a.*  that  both  the  acceptors  at  the  time  of  their  ac- 

bills  of  exchange  and  promiflbry  notes  ceptance  as  of  the  drawers,  were  con* 

payable  to  bearer  are  transferable,  and  fidered  as  payable  to  bearer,  and,  as 

the  bona  fide  holder  has  a  right  to  bring  fuch,  to  be  the  fubject  of  an  a&ion. 

an  action  upon  them.  In  the  great  cafe  Vide  3  7*.  R.  481.    1  Id.  PJacL  Rep. 

QiMinO  and  another, band fideifi&Qtktt,  C.  B.  569. 

8  cuftom 


T5il\8  of  Cnfiangc,  1*5 

tiiftom  of  particular  places  (a) ;  and  the  cuftom  in  the  de> 
claration  being  fufficient  to  maintain  the  aftion,  and  that 
being  confefied,  he  had  admitted  judgment  againft  hin> 
fclf. 

5thly,  It  was  held  that  a  general  Indebitatus  affumpjit  General  iixfebl- 
■will  not  He  on  a  bill  of  exchange  for  want  of  a  conlidera-  mus  ™.u  °ot  ,ic 
tion,  for  it  is  but  an  evidence  of  a  promife  to  pay,  which  change.  iVent. 
i$b\it?L  nudum  paBum ;  and  therefore  he  muft  either  bring  151.  Hard, 
a  fpecial  a&ion  on  the  cuftom  of  merchants,  or  elfe  a  ge-  4|5-  '^j*** 
neral  indebitatus  againft  the  draper  for  money  received  to  \£$  713/758, 
liis  ufe  (4).     Judgment  pro  quer.  /  f  yZ    <-  _  ***•  5  T-  K*P«  4^3- 

Nota.  If  a  promi/Tory  note  be  made  to  J.  S.  and  bearer,  the  bearer  cannot 
bring  an  adion  on  this  note  in  his  own  name,  but  he  may  in  the  name  of  the 
principal ;  and  the  bare  poffeflion  of  the  note  is,  for  that  purpofe>  a  fufficient 
authority.     Nicholfon  verfus  Sedgwick.  Httl.  1 696.  7.  C..B.     This  not  a  is  co«  , 

pied  from  a  MSS,  rep.  of  Judge  Blencowe.   1  Ld.  Raym.  180.  S.  C. 

(*)  R.  ac.  1  fTil/.g.  Str.  1187.  indorfer  of  either  the  one  or  the  other, 

{6}  The  conclufion  refulting  from  and  perhaps  between  the  drawer  and 

the  "  feveral  cafes  upon  this  fubjelt"  acceptor  of  a  bill,  provided  that  in  all 

feems  to  be  this ;  that  where  a  privity  thefe  cafes  a  consideration  paiTed  re- 

exifts  between  the  parties,    there  an  fpediively  between  the  parties, 
action  of  debt  or  indebitatus  ajfumpfit        But  it  feems  to  be  confidered,  that 

may  be  maintained  ;  but  where  it  does  no  privity  exifts  between  the  indoffee 

not  cxift,  neither  of  thefe  actions  will  and  acceptor  of  a  bill,  or  the  maker 

lie.  of  a  note,  or  between  an  indorfee  and 

A  privity  exifts  between  the  payee  a  remote  indorfer  of  either ;   Kyd's 

and  drawer  of  a  bill  of  exchange,  the  Trtatife  on  Bills  and  Notes,  114,    Vide 

payee  and   indorfer   of  a  promifibry  1  Burr.  373.  j^  <^£tj£a  /J*ff- 
note;  the  indorfee  and  his  immediate       ^      -_•  ^  .        /*^„        -*^     *   j* 

3.  Pinkney  verfus  Hall.  [  1 26  ] 

[Hill.  8  Will.  3.  B.  R.     1  Ld.  R*ynu  175.  S.  C.] 

15  Y  the  cuftom  oi  England,  where  there  are  two  joint  Atceptanee  of  | 

*^   traders,  and  one  accepts  a  bill  drawn  on  both  for  him  bm  uP°n  *w0  | 

and  partner,  it  binds  both,  if  it  concerns  the  trade  ;  other-  bind^thf  i?!* 

wife,  if  it  concerns  the  accepter  only  in  a  diftin&  intereft  concerns  the  , 

and  refoed  Joint  trade* 

U  rciP*«*         5  Mod.  398.    6  Mod.  36.    a  Salk.  44*.    Mir.  x6.   H.  Bl.  Rep*  155.  1 

4.  Clark  verfus  Pigot. 

[Pafch.  "10  Will.  3.  B.  R.] 

fLARK  having  a  bill  of  exchange  payable  to  hirri  Or  jAfeHba  faM. 
^   order,  puts  his  name  upon  it,  leaving  a  vacant  fpace  !?* !  bHU"    , 

.  1  /      t     -  lY    p  rt.     f  .       ,        £  .^        r    ^     blank, and  fend . 

above,  and  fends  it  to  /.  S.  jus  friend,  who  got  it  accept-  in*  it  to  a  frier  J 

Ma  Cdj  to  get  accepted,  j 


1*6  TBtiOte  of  ffittfmnge* 

^ItmEini**  C^  *  ^nt  *c  monc7  not  ^"g  Pa"*»  ^"r*  brought  an  ind$» 
uTaaioiTuillfit  *»*»'**  ttjhmpfit  againft  the  acceptor :  And  it  was  objeded 
own  name.  Poft  on  evidence,  that  the  property  was  transferred  to  J.  S. 

?Vm.8C    Et**r  H°lt  C*  J'    7-  &  had  5t  in  hi*  Powcr  to  aft  cithcr 
" ,9*'  '      as  fervant  or  affignee:  If  he  had  filled  up  the  blank  fpace 

making  the  bill  payable  to  him,  that  would  have  witnefied 

his  ele£tion  to  have  received  it  as  indorfee  •,  but  that  being 

omitted,  his  intention  is  prefumed  to  a&  only  as  fervant 

to  Clark,  whofe  name  he  would  ufe  only  in  order  to  write 

the  acquittance  over  it  (a). 

(a)  Pideae.Str.  1103. 


5.   Anonymous* 

(Mich.  10  Will.  3.  coram  Holt  C.  7.   At  nifi  prius  at  Guild* 
1  hall.] 

Tfover  for  a  ^     A  Bank  bill  payable  to  A.  or  bearer,  being  given  to  A.  an<t 

."infta1  ^fen*  lo^' wa8  'ound  ^J  a  ftfangerf  who  transferred  it  to 

finding ttTbut  C.  for  a  valuable  confideration.  C.  got  a  new  bill  in  his 
not  againft  hit  0 wn  name.  Et  per  Holt  &  J-  A.  may  have  trover  againft 
uinTi  ?Cro  ^c  ftrangcr  w^°  found  thc  kill*  for  he  had  no  title,  though 
Jl.  7»23.4'  Cro?  the  payment  to  him  would  have  indemnified  the  bank  y 
Car.  »6i;  Cro,  but  A.  cannot  maintain  trovef  againft  C.  by  reafon  of  the 
Jac.  637.  Hard.  courfe  0f  tradc>  which  creates  a  property  in  the  affignee 
or  bearer  (n). 

(a)  If  a  hank  note,  a  note  payable  upon,  or  may  maintain  trover  againft 

to  bearer,  or  a  bill  of  exchange,  in-  any  perfon  getting  it  into  his  poflef- 

dorfed  blank,  is  ftolen  or  loft,  and  af-  fion  ;   Miller  v.  Race,    1  Burr.  452. 

terwardff  comes  into  the  hands  of  any  Grant  v.  Vaughan,  3  Bur.  15 16.  1  Bl0 

perfon  bona  fide*  for  a  valuable  conii-  Rep.  485.    Feacoch  v*  Rhodes,  Doug* 

deration,  and  without  notice,  fuch  per-  632* 
fon  may  recover  in  an  a&ion  there* 


6.  Anonymous* 

fMich.   10  Will.  3.  coram  Holt  C.  J.  At  nifi  prius  at  Guild- 
L  hall.] 

iDdorfer  ft  liable  A  Bill  of  exchange  being  made  payable  to  A.  or  order, 
only  in  default  J\  j%  jndorfes  it  to  B.  B.  cannot  fue  A.  unlefs  he  firft 
Uffa'Ha^ryTern  endeavour  to  find  out  the  firft  drawer  to  demand  it  of 
!>erritt  com.  him  }  for  the  indorfer  is  only  a  warrantor  for  the  payment 
Poft  133.  Show,  of  the  drawer,  and  therefore  liable  only  on  his  default; 

and 


$iH*  cf  dErcfrange.  $  iz6 

and  fuch  endeavour  muft  be  fet  forth  in  the  declara-  ReP«  3'9-  Poft 

(a)  This  is  the  cafe  whick  is  re-  indorfer  upon  the  maker  of  the  note, 

ported  infra  pa   127.  by  the  name  of  (his  debtor  by  the  note*)  to  pay  to  the 

Lambert  v.  Paek.     The  real  name  of  indorfee.     But  in  the  cafe  of  a  bill  of 

it  is  Lambert  v.  Oakes.     From  the  re-  exchange  which  is  to  be  paid  by  the 

port  in  ltd.  Raymond  443,  (by  thaf  drawee,  a  demand  on  the  drawer  is 

name,)  it  appears  that  it  was  not  an  pnneceJTary.    So  ruled  2  Bur.  669, 

action  upon  a  bill  of  exchange,  but  on  where  the  fubjed  is  very  fully  dif- 

a  promilfory  note,  in  which  it  was  cuffed,  and  this  cafe  particularly  exa- 

neceftary  to  prove  a  demand  on  the  mined  by  Lord Mansfield.    R  alio  with 

drawer,    becaufe  when  a  promiflbrv  regard  to  foreign  bills,  1  Str*  441* 

note  is  indorfed,  it  is  an  order  by  the  ?i.  1  Atk,  281. 


j,    Allen  ver/us  Dockwra,  [  127] 

[Mich.  10  Will.  3.  coram  Treby  C.  7.   At  nifi  prius  at  Guild- 
hall.] 

A  Bill  was  drawn  on  Sutor  payable  in  three  days.     Sutor  At  common  Uw 
**  broke  5  the  perfon  to  whom*  it  was  payable  kept  the  ^r^wbkankft 
bill  by  him  four  years,  and  then  brought  affumpftt  againft  he^notkVof 
the  drawer.     Et  per  Treby  C.  J.  When  one  draws  a  bill  drawee's  non- 
of  exchange,  he  fubjeds  himfelf  to  the  payment,  if  the  ^nuime?0" 
perfon  on  whom  it  was  drawn  refufes  either  to  accept  or  Pufttpi.9.shQv. 
pay :  Yet  that  is  with  this  limitation,  that  if  the  bill  be  not  ReP-  319-  ^un» 
paid  in  convenient  time,  the  perfon  to  whom  it  is  payable  ***  * VtBU  4J" 
iliall  give  the  drawer  notice  thereof ;  for  otherwife  the  law 
will  imply  the  bill  paid,  becaufe  there  is  a  trod  between 
the  parties,  and  it  may  be  prejudicial  to  commerce  if  a 
bill  may  rife  up  to  charge  the  drawer  at  any  diftance  of 
time  ;  when  in  the  mean  time  all  reckonings  and  accounts 
are  adjufted  between  the  drawer  and  drawee  (b). 

{b)  If  payment  is  not  applied  for    Com.  {7,  BL  747.  Dctf  654.  t  T*&, 
as  foon  as  due,  the  holder  muft  fuftain     167. 
the  lofs ;  a  Str.  829.    Vi,  1  Str.  707. 

-  ■  8.     Jackfon  ver/us  Pigot. 

[10  Will.  3.  B.  R.     1  Ld.  Raym.  364.  S.  C] 

TH  £  plaintiff  declared  on  a  bill  of  exchange  drawn  Premlfe  to  piy 
by  J.  S.  on  the  defendant,  d*ted  the  25th  of  March  ^£J£* 
1696,  payable  a  month  after  fight,  and  that  poflea,  fctlu  day  part.  {Mod. 
27th  of  April  1697,  he  (hewed  it  to  the  defendant,  and  he  367.  Cwth. 
promifed  to  pay  xtfecundum  tenorem  bill*  pr ad.     After  ver-  clfeiB.R^n 
dl£k  for  the  plaintiff  on  nan  afump/tt,  it  was  moved  in  ar- 

M  3  reft 


127  OBttfe  of  (ZBrcftangc* 

P4&i»9<  pi.  ik  reft  of  judgment,  that  this  manner  of  declaring  was  ab* 
furd,  it  being  impofEble  to  pay  feeundum  tenorem  bill*  at 
the  time  of  the  promife.  Et  per  Cur.  Where  the  time  of 
payment  is  paft  at  the  acceptance  of  the  bill,  the  accept- 
ance can  be  only  to  pay  the  money  \  and  if  he  was  fo  ab- 
furd  as  to  promife  to  pay  the  money  feeundum  tenorem  biU 
Uy  yet  that  is  no  more  in  law  now  than  a  promife  to  pay 
the  money  generally.  But  it  is  better  to  declare  in  fuch  a 
cafe  on  a  general  protaife  to  pay  the  money.     Per  Holt 

(a)  Vide  Doug.  640.  I  T.  R.  235.. 

IStlYfosli  9.     Lambert  ver/us  Pack. 

[Paf.  1 1  Will:  3.  coram  Holt  C.  J.  At  nifi  priusw* London  (I).] 

wt_  .a-  AN  aftion  on  the  cafe  was  brought  on  a  bill  of  exchange 

Whit  thingi  arc    M  •    a    ,      -     ,     r  j  •  ijltti^it 

ii«ccflarytobe  agamft  the  lndorter  5  and  it  was  ruled  by  Holt  C  J. 

pcoTed  to  chart e  upon  evidence,  lft,  .That  there  is  no  need  to  prove  the 

^Win"  drawer's  hand,  becaufe,  though  it  be  a  forged  bill,  the  in- 

m  »Aion  by  the  dorfer  is  bound  to  pay  it  (<■)•     2dly,  The  plaintiff  mud 

indorfea.  Ante    prove  that  he  demanded  it  of  the  drawer,  or  him  upon 

f!"  6#.  Apoftpa!    w^om  it  was  drawn,  and  that  he  refufed  to  pay  it,  orelfe 

T33.pl.  ao.       that  he  fought  him  and  could  not  find  hjm ;  for  otherwife 

f  1 28  ]        he  cannot  refort  to  the  indorfer  (d).     3<ily,  That  this  was 

kuu  1*7.  pi.  7.  done  in  convenient  time  *,  for  if  they  (land  and  are  refpon- 

//*  A9    Atn£.  ¥Ak  ^c  a  conven*cnt  t'mc  a^tcr  ^e  aflignment,  and  no  de- 
{.  /%  /M**,-  A4tf  mmii  made,  the  indorfee  {hall  not  charge  the  indorfer. 

The  time  for  foreign  bills  is  three  days,  and  no  allowance 

is  to  be  made  for  Sundays  and  holidays.     Serjeant  Wright 

cited  a  cafe  of  one  Tracy,  who  flood  a  week  after  the  in- 

dorfement,  and  the  indorfee  loft  his  money ;  which  Holt 

Chief  Jullice  thought  was  too  ftraif,  but  fuch  matters 

tO  bill  b?  in-     miift  be  left  to  the  jury  (e).     4thly,  It  is  a  queflion  whe* 

rKraoriv!  ihc    t*ier  not*ce  rouft  be  given,  or  no  *,  but  it  is  fair  to  give  no- 

{If)  Vide  note  to  //.  6.  pa.  126.  1  T  R.  654.  And  where  a  bill  payable 

(<-)  The  law  is  the  fame  in  this  re-  to  J.  S.  or  order  got  into  the  hands  of 

fr>e&  in  an  a&ion  againft  the  accepter  ;  another  perfon  of  the  fame  name,  who 

Jt/iyns  v.  Fowler,  2  S/r.  946.     In  an  indorfed  it,  and  (being  accepted  by 

atfion  againft  an  indorftr  it  is  not  ne-  the  defendant)  it  was    paid   by  that 

c.-fTary  to  prove  the  hand  of  any  pre-  perfon  to  the  plaintiff",  who  did  not 

ceding  indorfer,  Kyd  1 50  ;  but  againft  know  him— it  was  ruled  that  the  plain- 

the  accepter  it  is  neceffkry  to  prove  tiff  could  not  recover ;  Mead  v.  Young  % 

the  hand- writing  of  the  payee,  and,  4  T.  R.  *8. 
'l  cafe  of  fpecial  indorfement,  of  the         (d)  Videfup.pl.  6. 
•  fecial    indorfee;    Smith    v.    ChjUr,         \e)  Fide/up. /A*. 

""" -tice. 
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ticc  (a).    5thly,  That  the  demand  rnufl:  be  proved  fubfe-  >ndorftc  may 
quent  to  the  indorfement ;  for  if  it  was  precedent,   he  ^^^1^ 
could  only  ad  as  fervant  to  the  indorfer;  and  fo  the  de-  Ante  126.  pi.  4. 
mand  was  infufficient  to  charge  the  indorfer,  ,  6thly,  If 
a  man  inciorfes  his  name  upon  the  back  of  a  bill  blank,  he 
puts  it  in  the  power  of  the  indorfee  to  make  what  ufe  of 
it  he  will  (*),  and  he  may  ufe  it  as  an  acquittance  to  dif- 
charge  the  bill,  or  as  an  aflignment  to  charge  the  indor- 
fer.    7thly,  In  cafes  of  bills  purchafed  at  a  difcount,  this 
is  the  difference  5  if  it  be  a  bill  payable  to  A.  or  bearer,  it 
is  an  abfolute  purchafe ;  but  if  to  A,  or  order,  and  it  is  in- 
dorfed  blank,  and  filled  up  with  an  affignment,  the  indor- 
fer mud  warrant  it  as  much  as  if  there  had  been  no  dis- 
count (c). 


(a)  Notice  muft  be  given  of  a  re- 
fafat  to  pay,  and  alfo  of  a  refufal  to 
accept ;  and  if  notice  is  not  duly  given, 
a  fubfequent  prornife  under  ignorance 
of  that  circumftance  will  not  be  bind- 
ing ;  BleJ/hrd  v.  Huft,  5  Bur.  .2670. 
Goodall  v.  Dolly,  I  T.  R.  7 1  a.  Where 
the  parties  to  whom  notice  is*  to  be 
given  re  fide  at  a  different  place  from 
the  holder  and  drawer,  notice  mufl  be 
fent  by  the  next  poft;  1  7*.  R.  167. 
Where  the  holder  called  on  the  drawer 
of  a  note  the  day  it  became  due,  and 
net  finding  him  within,  left  word  that 
ic  was  due,  and  defired  the  drawer 
would  fend  to  take  it  up ;  on  the  next 
day  he  called  again,  and  the  drawer 
promifed  to  pay  the  fame  day,  which 
he  did  not;  and  on  the  third  day  he 
called  again,  and  not  finding  him  in, 
frnt  the  note  to  the  indorfer,  and  all 
the  parties  lived  in  the  fame  place ;  it 
was  ruled  that  notice  Ihould  have  been 


given  by  the  holder  to  the  indorfer  on 
the  fir  ft  day  ;  Tin  da  I  v.  Brown,  1  T. 
Rep.  167. 

If  the  drawee  has  not  effect  of  the 
drawer  in  his  hands,  notice  of  non- 
acceptance  need  not  be  given  to  charge 
the  drawer ;  but  the  fame  circumftance 
does  not  remove  the  neceffity  of  notice 
to  charge  the  indorfer ;  Beckerdike  v. 
B oilman,  1  T.  R.  405.  Demand  from 
the  accepter,  and  notice  to  the  in- 
dorfer, muft  be  alleged  in  the  decla- 
ration ;  and  the  omiflion  thereof  is  not 
cured  by  verdict ;  Doug  679. 

(£)  A  perfon  indorsing  his  name  on 

a  blank  note  or  check,  U  liable  to  an- 

fwer  as  indorfer  upon  any  note  or  bill 

afterwards  written  therein;  RuJJel  v. 

•  Langftaf,  Doug.  514. 

(i: )  fide  ace.  Bank  of  England  Y. 
Heuman,  Com.  57.  Hill  v.  Lcvj(jg 
Skin.  411.  Holt  117. 


10.  Starkey  verfus  Cheefetnan. 

[Mich.  11  Will.  3.  B.R.     1  Ld.  Rayra.  538.  S.  C] 

PLAINTIFF  declared  on  a  bill  of  exchange  again  ft  DecUntion  a- 

*         1  rt  1    - — r   ' -"■!-     ©  gajnft  drawcr  it 

the  drawer,  fhewinp  that  the  party  on  whom  it  was  J^  without 

drawn  refuted  to  pay  it,  per  quod  onerabilis*  devenit3  &c.  laying  an  «prdj 

but  laid  no  exprefs  promifc  ;  He  alfo  laid  an  indebitatus  a f-  v™™^*Vtnu 

fumtfit  and  a  quantum  meruit*    There  was  judgment  by  de-  15'3.   *x  uv'. 

fy*?t»  and  a  writ  of  inquiry  :  and  now  Carthew  moved  in  *So.    1  Mod. 

atreft  of  judgment,  that  he  lias  fet  fprth  the  cuftom,  but  *♦"  £  '"•£* 

■  Kit  —    *       ■!>■  1         ■  .  /  .I  ,  " 44«   Cumber. 

jrgs  not  declared  on  ari  qxprefs  promif^}  and  her  argued   31.  earth.  50* 


M  4 


that  s  c-  B*',lcy  » 1- 

Su.  224. 


i28  %  "Bill*  of  CErc&ange* 

that  it  is  not  enough  to  fet  forth  a  contract  for  goods,  ra« 
tione  cujus  the  defendant  became  indebted,  toV.  nor  a  fubh 
million  to  an  award,  ratione,  &c.  And  that  without  al- 
leging an  ezprefs  promife,  it  mud  be  taken  for  a  mere  ac- 
tion of  deceit  upon  the  warranty,  to  which  the  proper  an- 
fwer  is  non  eul  and  then  it  cannot  be  joined  with  the  *>«■* 
debitatus  fljfumpftt  and  quantum  meruit.  Vide  Hard.  486. 
Hob.  180.  2  Keb.695.  Win.  24.  1  Cro.  302.  I  Ro.  302. 
2  Cro.  306.  2  Ro.  366.  I  Keb.  878.  I  Sid.  160.  Northey 
anfwered,  that  it  was  fufficient  to  count  upon  the  cuftom, 
becaufe  the  cuftom  makes  both  the  obligation  and  the  pro- 
mife. And  Holt  Chief  Juftfce  Md  the  rfrawjng  of  the 
bill  was  an^aftual  promife  1  and  judgment  was  given  fra 

[139]  11.     Mitford  verfus  WaJlicot, 

[12  Will.   3.    B.  R.     Comyns  75.   S.   C.    by  the  name  of 
Gregory  a/.  Walcup,  1  Ld.  Raym.  574.  S.  C] 


«ptMte  after  ty  jj  £  plaintiff  declared  on  a  bill  of  exchange  dated  the 
itSpfed S"  ^Sth  of  Oclober,  payable  at  double  ufance  j  and  that 


4*°< 


Acceptance  after 

the  time  of  pa 

tnent  elapfed  L  _    . 

good,  and  a.  the  defendant  on  whom  it  was  drawn  accepted  the  fame 
mount*  to  a  go-  t^c  ^  ,ft  0f  Decemiery  ancj  promifed  to  pay  fecundum  teno* 
rooncy°ge-y  *  rem  billaprad.  And  it  was  objected  in  arreft  of  judgment 
neraiiv  Ante  ^fter  verdift,  that  there  could  be  no  acceptance  to  pay  fc* 
*S7«Cafc|B.R.  cunjum  tenorem  billa ;  becaufe  the  time  of  payment  was 
elapfed  at  the  time  of  the  acceptance:  Sed  non  allocatur. 
For  if,  after  the  time -of  payment  is  elapfed,  H.  accepts 
the  bill,  the  acceptance  is  good  ;  and  the  fubftance  of  the 
promife  is  to  pay  the  money.     Judicium  pro  quen 


12.     Clerk  verfus  Martin, 

[Paf.  1  Ann.  B.  R.     2  Ld.  Raym.  757.  S.  C.] 

foft  364.    Ac    A  Note  was  given  by  the  defendant,  whereby  he  pro* 
SlS^lli1       •    mifed  t0  Pay  t0  thc  Pontiff,  or  order,  fo  much  mo, 

promillory  note  rr,i  «  ♦.      •  «?  it  r»»  »  • 

before  the  fta-  nc7«  A"c  plaintiff  brought  an  action  on  this  note,  and 
lute  Ante  115.  declared  on  the  cuftom  of  merchants ;  and  likewife  laid  a 
I  Modi  20*  general  indebitatus  ajfumpftt,  and  on  the  general  iffue  entire 
damages  were  given.  Upon  motion  in  arreft  of  judgment, 
the  Court  held,  that  this  is  not  within  the  cuftom  of  mer- 
chants, and,  being  no  fpecialty,  no  a&ion  can  be  ground* 
•d  on  it.  Then  it  was  anfwered,  that  being  void,  no  da- 
mages could  be  intended  to  be  given  for  it.  Sed  non  allo- 
catur 4  for  it  is  not  a  matter  infcnfible,  but  inefficient  in 
law.     And  judgment  was  arretted.     Vide  infra. 
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13.   Pottet  verfus  Pearfon. 

[Paf.  1  Ann.  B.  R.    z  Ld.  Raym.  759.  S.  C] 

rRROR  of  a  judgment  in  the  Common  Pleas  on  a 
**-'  like  note ;  the  plaintiff  declared,  that  there  was  a  cuf- 
tom  within  London  among  merchants  trading  there,  that 
if  a  merchant  figned  a  note,  promifing  to  pay  to  J.  S.  or, 
order,  toV.  that  he  became  bound  by  the  cuftom  to  pay, 
£sV.  And  A*  Cherley  would  have  diftinguiftied  this  from 
the  foregoing  cafe,  being  laid  as  a  fpecial  cuftom  in  Lon- 
don, and  that  confeffed  by  the  judgment  by  nil  dicit.  Sed  poft  364*  Art* 
per  Holt  C.  J.-  This  cuftom  to  oblige  one  to  pay  by  note  II*" 
without  confederation  is  void  and  againft  law.  Ex  nudo 
patio  ngn  oritur  aclio.    The  judgment  was  rcverfed* 

14.     Eaft  ver/us  Effington.  [  130] 

[Mich,  x  Ann.  B.  R.     2  Ld.  Raym,  810.  S.  C.  quod  vide.] 

INDORSEE  declared  on  a  bill  of  exchange  againft  *£**•  InJe- 
1  the  drawer,  and  the  bill  was,  Pray,  pay  this  myfirft  bill  fiU^JJJ  J^rf 
tf  exchange,  myfecond  and  third  not  being  paid;  and  the  in-  averment,  that 
dorfement  was  fet  out  in  this  manner,  that  the  drawer  m-  d»f  fecond  and 
dorfavit fuper  biilam  Mam,  content.  bilUt  illius  folvend.  to  the  -^  aided^fter 
plaintiff,  without  {hewing  that  it  was  fubfcribed.     On  non  verdia.  3  Salt. 
afumpfit  and  verdicl  pro  quer.  it  was  objected  in  arreft  of  *°°-  s*  Cf  VL 
judgment,  that  there  was  no  averment  that  the  fecond  and     r' "** 
third  bill  was  not  paid,  which  is  a  condition  precedent : 
Sed  non  allocatur.     Et  per  Cur.  That  mud  be  intended,  for  1  Vent.  109, 
the  plaintiff  could  not  otherwife  have  had  a  verdict:  and  *7t44ii$*- 
for  the  fame  reafon  alfo,*  the  indorfement,  which  was  like-  )  sj£'  J£ 
wife  excepted  againft  as  fet  forth  in  the  declaration,  was  1  Mod.  14.  Far. 
held  good,  being  aided  by  the  vcrdift ;  the  Court  com-  *?•    Poft  36$. 
paring  it  to  an  aclion  of  debt,  by  an  aflignee  of  a  rever- 
sion, without  fhewing  an  attornment,  which  on  non  debet 
is  aided  by  verdict  $  for  if  the  indorfement  be  neceflary  to 
transfer  the  bill,  fo  is  the  attornment  to  pafs  the  reversion. 
Ergo,  as  the  attornment  (hall  be  fupplied  by  the  jury's 
finding  debet,  fo  (hall  the  indorfement  by  their  finding  af- 
fumpftt  {a). 

(a)  R.  on  judgment  by  default,  tnat  Cbeefiman,  Cartb.  509.  And  on  de- 
an averment  that  fecond  and  third  were  murrer.  to  the  replication  ;  Wegger* 
pot  paid,  was  no;  material ;  Slack  v.   JloJJi  vf  Kane,  Str.  114. 
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15*    Lucas  verfus  Haynes. 

[Pa/",  z  Ann.  B.  R.    2  Ld.  Raym.  871.  S.  C.} 

Jodorf«nent  of    |  N  trover  for  a  bill  of  exchange,  the  cafe  upon  evidence 

Ac  n«me  only     1  waSj  That  the  plaintiff  had  a  bill  of  exchange  drawn 

the'properry?  **  uPon  ^c  defendant,  and  fent  it  by  %  $.  to  the  defendant 

to  get  it  accepted.     J.  S.  left  it  with  the  defendant ;  and 

afterwards  the  bill  being  loft,  the  plaintiff  brought  trover 

'  for  it,  and  J.  S.  was  now  the  plaintiffs  witnefs  for  this 

matter;  and  becaufe  the  plaintiff.had  indorfed  the  bill,  it 

Ante  ja*.-        was  objected  that  J.  S.  could  not  be  a  witnefr  5  and  this 

point  being  faved,  the  Court  were  all  of  opinion,  that  the 

bare  indorfement,  without  other  words  purporting  an  af- 

fignment,  does  not  work  an  alteration  of  the  property  1 

for  it  may  ftill  be  filled  up,  either  with  a  receipt  or  an  af- 

fignment,  and  confequently  J.  S.  is  a  good  witnefs. 


1 6.     Butler  verfus  Crips. 

[Trin.  2  Ann.  B.  R.] 

Bill  payable  to      p£&  Holt  C.  J.  Pay  to  me  or  my  order  fo  much*  is  a 
me  or  order.  bill  of  exchange,  if  accepted,  and  this  is  the  only 

6Mod.i9;s.c.  way  to  make  a  bill  of  exchange  without  the  interventioa 
r.rc°;r  of  athird  perron. 

H.  It  119. 
10  Mod.  zSS. 

rni'i  17.     Borough  verfus  Perkins. 

[Mich.  2  Ann.  B.  R.     2  Ld.  Raym.  992.  S.  C.  by  the  name 

of  Brough  and  Parkings.] 

In  declaring  op-  E*  R  R  O  R  of  a  judgment  in  C.  B.  in  cafe  on  an  inland 

on  inland  bills     L  bill  of  exchange  brought  againft  the  drawer,  qnd  judg- 

rgnnftthcdMw-  ment  for  thc  plaintifF  by  nil  dicit.     Mr.  Raymond  for  the 

notP|K  fee  forth,  plaintiff  in  error  urged,  that  it  doth  not  appear  by  the  de- 

9  w.  cap.  17.     claration  that  the  bill  was  proteftcd,  and  fince  the  ftatute 

6Mod.8o.s.C.  g  faf  10  J^.  3.  no  aftion  lies  againft  the  drawer  unlefs 

there  be  a  p  rot  eft  made  as  that  a&  requires,  and  this 

ought  to  appear  in  the  declaration  5  for  at  common  law 

the  party  had  no  remedy  againft  the  drawer,  without  110- 

floltTxi.         tlce  fcft  given  him  of  non-payment:  and  if  the  itacute 

does  not  make  the  proteft  ncceflary,  it  does  nothing.    Mr. 

Ante  117.  Parker  contra.  It  does  not  appear  the  bill  was  accepted  by 

under-writing,  without  which  it  is  not  within  the  ftatute* 

t  Ull.  234.        and  without  it  a  proteft  cannot  be  made ;  for  a  proteft 

Moi.  c*  io.     was  not  nece"*al7  at  common  law  in  cafe  of  inland  bills, 

\  as 
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as  it  was  in  cafe  of  foreign  bills ;  but  fuppdfing  it  were 

within  the  ftatute,  yet  the  proteft  need  not  be  fet  forth 

in  the  declaration^  but  this  is  to  be  confidered  at  the  trial ; 

for  if  the  drawer  receive  damage  for  want  of  a  proteft)  and 

the  damage  amounted  to  the  value,  it  is  a  total  di (charge ; 

if  lefs,  yet  for  fo  much.     Holt  C.  J.  In  inland  as  well  as  Mod.  C&%  fc>, 

foreign  bills  of  exchange,  the  perfon  to  whom  it  is  pay-  B^ug^  Texf. 

able  muft  give  convenient  notice  of  non-payment  to  the  Perkins. 

drawer  ;  for  if  by  his  delay  the  drawer  receive  prejudice, 

the  plaintiff  (hall  recover  :  A  proteft  on  a  foreign  bill  was  Proteft  w^s  not 

part  of  its  conftitution  {a)  \  on  inland  bills,  a  proteft  is  ne-  "^if*rt^raw- 

ceffary  by  this  ftatute,  but  was  not  at  common  law ;  but  cr  ofinhnd  bill* 

the  ftatute  does  not  take  away  the  plaintiff's  a&ion  for  *t  common  law. 

want  of  a  proteft,  nor  does  it  make  fuch  want  a  bar  to  the 

plaintiffs  aftion  :  but  this  ftatute  feems  only,  in  cafe  there 

be  no  proteft,  to  deprive  the  plaintiff  of  damages  or  in-  Vi.Str.  910. 

tereft,  and  to  give  the  drawer  a  remedy  againft  him  for 

damages  if  he  makes  210  proteft.     ^uod  Powel  conceffitf 

and  that  a  proteft  was  never  fet  forth  in  any  declaration 

dnce  the  ftatute. 

(a)  R>  that  the  proteft  of  a  foreign  713.     But  the  oxniflion  can  only  be 

bill  mull  be  proved  ;  5  T.  R.  239.     It  taken  advantage  of  upon  general  de- 

oeght  to  be   ilated ;  Bailey  683  ;  or  murrer ;  Salomons  and  Siavilj,  Doug, 

fliewn  not  to  be  ncceffary  ;  z  T.  R.  683.  3d  edit,  note  f  !44- 


18.     Buckley  verfus  Cambell. 

[Hill.  7  Ann.  B.R.] 

iTT  H  E  plaintiff  declared  upon  a  bill  of  exchange  drawn  Ufaoeej  the 
*     at  Amjierdam,  payable  at  London  at  two  ufances,  and  ^^2#utt  ** 
did  not  fhew  what  the  two  ufances  were ;  and  judgment 
was  given  pro  def.  for  the  Court  could  not  take  notice  of 
foreign  ufances  which  varied,  being  longer  in  one  place 
than  another  (a). 

(a)  Mr,  Parley,  in  his  Treatife  on  fented  on  the  day  it  became  payable  ♦ 

Bills  of  Exchange,  page  59,  make*  a  the  omiflion  is  only  fatal  on  demurrer; 

qurre  on  this  point,  where  there  is  an  3  Keb.  645. 
ejeprefs  averment  that  the  bill  was  pre- 


19.  Hill  &  al.  verfus  Lewis.  [  132  ] 

[^.  If  Taflell  and  Lee  <v.  Lewis,  1  Ld.  Raym.  743,1s  notS.  C  ] 

ACTION  upon  the  cafe  for  170  /.  10  j.     The  plain-  h.  indorfed  two 
tiff  declared  feveral  ways,  viz.  ift,  Upon  two  bills  of  n.att,i?^ffc<* 
exchange  againft  the  indorfer.     adly,  Upon  a  mutuatus.  J^d  before'rJT 

3dlv» 
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cope  the  driver  gdly,  An  indebitatus  affumpjtt  for  money  laid  out  for  the 

WbtthJfein-  u^e  °*  *c  defendant.     Upon  non  ajfumgftt  pleaded,  the 

doner  could  be    cafe  upon  evidence  was.  Moor  a  goldimith  fubferibed  two 

**»&* *  si^4"  notcs  Pa7a^c  to  *c  defendant  5  the  defendant  on  the  19th 

trol's/c.  Holt  °f  OSober  indorfes  thefe  two  notes,  *and  gives  them  and 

11  h.    See         eight  others  to  one  Zouck,  to  whom  he  was  indebted; 

6  Mod.  147*      Zouch%  the  19th  of  OBober%  betwixt  the  hours  of  eleven 

Cor^s  57.75*    an<*  twelve,  brought  thefe  notes  to  the  plaintiffs,  being 

goldfmiths,  and  they  accepted  them,  and  gave  to  Zoucb 

other  bills,  and  fome  money  *,  and  afterwards,  the  fame 

day,  the  plaintiffs  received  money  upon  other  bills  of  the 

faid  Moor>  and  might  have  had  the  money  due  upon  thefe 

two  bills,  if  they  had  been  demanded  j  but  in  the  night 

following,  about  midnight,  Moor  broke  and  ran  away \ 

and. whether  the  plaintiffs  or  indorfer  fhould  lofe  thi$ 

170/.  10/.  was  the  queftion. 

And  the  firft  queftion  was,  Whether  the  acceptance  of 
thefe  bilk  in  fatisfaction  for  fo  much  money,  be  a  good 
difcharge  of  the  indorfer?    And    Holt  C.  J.  held,  that 
goldfmiths  bills  were  governed  by  the  fame  laws  and  cuf- 
toms  as  other  bills  of  exchange  5  and  every  indorfement  is 
z  new  bill,  and  fo  long  as  a  bill  is  in  agitation,  and  fuch 
indorfements  are  made,  all  the  indorfers  and  every  of 
T*&  pi.  xo.       them  are  liable  as  a  new  drawer.     That  by  the  law  gene- 
SjwfcrTwI?     ra^y»  every  indorfer  is  always  liable  as  the  firft  drawer, 
IbJe  in  default   and  cannot  be  discharged  without  an  actual  payment,  and 
of  the  firft        is  not  difejurged  by  the  acceptance  of  the  bill  by  the  in* 
f'*47*  *§?'  ^or^ee  »  but  by  the  cuftom  this  is  reftrained,  viz.  the  ac- 
^  ^01147.  4^,^  ceptance  is  intended  to  be  upon  this  agreement,  fc.  That 

**  Ms  "  rffi^clfix.  indorfee  will  receive  it  of  the  firft  ^drawer  (a\  if  he 
*'  can,  and  if  he  cannot,  then  that  the  indorfer  will  anfwer 
it  i  as  if  the  firft  drawer  be  infolvent  at  the  time  of  the  in- 
dorfement, or  upon  demand  refufes  to  pay  it,  or  cannot 
Ante  i»6,  n8,  be  found.     And  the  indorfer  is  not  difcharged  without  ac- 
Pwk  133, 44a-    tual  payment,  until  there  is  fome  neglect  or  default  in  the 
indorfee,  as  if  he  does  not  endeavour  to  receive  it  in  con-* 
venient  time,  and  then  the  firft  drawer  becomes  infolvent. 
Jndorfee  tnuft  The  fecond  point  was,  What  (hall  be  thought  conve- 

^*¥e  C°nT^dt  n,cnt  t*me  to  en^cavour  t0  receive  fuch  bill  ?  Et  per  HoH 
iU     °  C.  J.  In  cafe  of  foreign  bills,  be  upon  whom  it  is  drawn 

hath  three  days  to  pay  it,  and  the  indorfee  of  fuch  foreign 
bill  need  not  demand  payment  until  the  faid  three  days  be 
expired  ;  and  if  he  upon  whom  the  bill  is  drawn  become 
infolvent  in  the  faid  time,  the  indorfer  is  chargeable,  and 
after  the  three  days  the  indorfee  may  proteft  it ;  and  it 
feems  the  fame  time  ought  to  be  allowed  for  inland  bills, 
[  *33  ]        though  it  was  urged  that  for  foreign  bills  a  longer  time 

(*)  Vide  note  to  Anon,  p,  126.  }L  6. 
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Vras  required,  in  refpe£t  the  drawee  was  to  receive  advice 
from  the  drawer  (a). 

And  the  Chief  Juftkre,  in  his  dire£iion  to  the  jury,  faidj  Convenient  ttae 
That  what  (hould  be  thought  convenient  time,  ought  to  ^^getf  *° 
be  according  to  the  ufage  among  traders  in  fuch  cafes,  and  traders,  and  dr- 
upon  all  the  circumftances.  •    That  the  plaintiffs  had  ten  cumftances  of 
bills  delivered  to  them  together ;  and  that  perhaps  they  partiCU  * c  *" 
had  other  affairs  that  hindered  them  from  going  prefently 
to  receive  thefe  two  bills,  and  that  they  received  two  other 
bills  the  fame  day.     The  Chief  Juftice  left  it  to  the  jury  to 
confider,  whether  the  time  in  this  cafe  were  convenient 
time  or  not  (b) :  And  if  the  plaintiff  had  convenient  time 
to  receive  his  money,  then  to  find  for  the  defendant,  other- 
wife  for  the  plaintiff.    And  they  upon  confederation  found 
for  the  plaintiff;  upon  which  the  plaintiff  prayed  to  take 
the  verdi&  upon  the  indebitatus  affumfcftt*     Et  per  Chief 


(<*)  Days  of  grace  are  allowed  on 
inland  bills.  R.  that  they  are  allowed 
on  promiflbry  notes ;  4  T.  R  1 48.  If 
the  third  day  is  a  day  of  public  red, 
the  bill  is  payable  on  the  fecond ; 
Ld,  Raym.  743. 

(&)  The  following  note  upon  this 
fubjeft  is  extracted  from  Mr.  Bai/ey-a 
Treatife  on  Bills,  p.  32. 

"  What  (hall  be  confidered  as  rea- 
fonable  time  (1 )  is  matter  of  law,  and 
will  depend  upon  the  occafion  upon 
which  the  bill  or  note  was  given. 

"  Thus  upon  fuch  a  bill  or  note 
given  for  cafli,  by  a  perfon  who  makes 
the  profit  by  the  money  on  fuch  bills 
or  notes  a  fouice  of  his  livelihood,  it 
is  difficult  to  fay  what  length  of  time 
is  to  be  confidered  unreafonable ;  while 
upon  fuch  bills  or  notes  given  by 
way  of  payment,  or  paid  into  a 
banker's  any  time  beyond  that  which 
the  common  courfe  of  bufinefs  war- 
rants (2),  is. 

"  Upon  a  bill  or  note  of  this  kind, 
given  by  way  of  payment,  the  courfe 
of  bufinefs  feemed  formerly  to  be  to 
allow  the  perfon  to  keep  it,  if  it  was 
payable  in   the  place  where  it   was 


given,  nntil  the  (3)  morning  of  the? 
next  day  of  bufinefs  after  its  receipt, 
and  till  the  next  poll  if  payable  elfe* 
where  (4),  but  not  longer. 

"  Thus,  upon  a  note  of  this  kind, 
payable  in  London*  and  given  there  i* 
the  morning,  a  prefentment  the  next 
morning  was  held  fufficiently  ear- 
ly (5) ;  the  prefentment  of  a  (imilar 
note  given  in  London  at  half  pad  eleven 
on  the  Monday  t  at  two  on  the  Tue/day, 
too  late  (6). 

"  But  in  a  very,  modern  cafe,  de- 
ferring the  prefentment  of  a  fimilar  note 
given  in  London  at  one,  until  the  next 
morning,  was  held  unreafonable  (7). 

"  And  in  all  cafes  the  prefentment 
ought,  it  (hould  feem,  to  be  made  the 
fir  ft  time  the  holder  goes  or  fends 
upon  bufinefs  to  the  perfon  who  is 
to  make  the  payment. 

"  A  bill  or  note  of  this  kind,  given 
by  way  of  payment  to  a  banker,  muft 
be  pre fented  by  him  as  foon  as  if  it 
had  been  paid  into  his  houfe  by  a  cuf- 
tomer ;  which,  if  payable  at  the  place 
where  the  banker  lives,  tnuft  be  the  next 
time  his  clerk  goes  his  rounds  (8)," 


(1)  Appleton  v.  Sweetapple,  8.  R.  M.  23  G.  3.     Append,  to  Bailey,  No.  6. 

(a)  Vi.   Str.  416.  (3)    Vi.  Fletcher  v.  Sandys,  Str.  124.8.     Ward  v.  Evans,  Ld. 

Raym.  928.  (2  Salk.  442.)  Moore  v.  Warren,  Str.  415.  Turner  v.  Mead,  Str.  416. 
Hoare  ▼.  Da  Cofta,  Str.  910.  (4)  Vi.  Manwaring  v.  Harrifon,'  Str.  508.    E.  I.  Comp. 

v.  Chitty,  Str.  1x75.  (5)  Hill  v.  Lewis,  fupra.  (6)  E.  I.  Comp.  ▼.  CMrty,  Str. 

"75*  (7)  AppletonY.  Sweeiapplr,  Appendix  to  Bailey,  No.  6.  (8)  Hankey  v. 

Trotman,  Bl.  1. 

Juftice, 
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common  law,  which  is  the  reafon  there  were  no  damage! 

[  l35  1        *n  a  ?uare  *mPe?'tm     ^'d*  4  C°*  49*  '•  3  ^*  2°4#    Bifliop 
deprived  for  dilapidations. 

A  prohibition  being  denied,  the  archbifhojj  went  on 
and  gave  fentence  of  deprivation  againft  the  bifhop  of  St. 
David's :  Upon  this  the  bifhop  of  St,  David's  appealed  to 
Mich. ii  w. 3-  the  delegates;  and  in  Mich,  n  W.  3.  fuggefting  that  by 
the  common  law  the  archbifhop  alone  cotild  not  deprive  z 
bifliop,  and  that  the  delegates  refufed  to  admit  his  allega- 
tions, he  moved  for  a  prohibition,  urging,  that  all  bifhops 
were  barons,  and  inter  fe  peers.  Et  quod  par  in  parent  itn- 
perium  turn  habet.  And  that  though  a  bifhop  may  be  cen- 
fured,  yet  he  cannot  be  deprived  by  an  archbifhop,  becanfe 
their  temporalties,  which  are  protected  by  common  law, 
are  concerned ;  vide  14  E  3.  c.  3.  But  it  ought  to  be 
done  by  convocation,  [which  Holt  C.  J.  faid  was  a  new 
fancy  of  &\x  Bartholomew  Shower's,]  or  by  the  ecclefiaftical 
commiffion. 

Hereupon  Holt  C*  J.  and  ttie  ted  held,  an  archbifhop 
had  power  over  his  fuffragans*  and  might  deprive  them  ; 
Biftops  arc  pares  that  bifhops  are  co-ordinate,  or  pares  jure  divino9  but  not 
jure  divino,  not  J^r€  hum  a  no  ^  otherwife  their  inftitution  would  be  to  no 
tinuoo.  €n^     rpjjat  ^^IX  peerage  is  by  reafon  of  their  barony ; 

tiat  fevcral  abbots  fat  in  the  Houfe  of  Lords  in  former 
times,  and  it  might  as  well  be  pretended  that  they  were 
therefore  exempt  from  the  bifhop  and  could  not  be  de- 
Archbifhop  has  prived.  That  by  the  common  law  the  archbifhop  has  a 
Jn^5P>r,tical  metropolitical  jurifdi£tion ;  and  that  archbifhops  are  over 
bilhopa  b^com^  bifhops,  as  well  as  bifhops  are  over  the  other  clergy  ;  that 
monlawj  his  power  was  ufurped  upon  and  diminifhed  by  the  pope, 

but  reftored  to  its  extent  at  common  law  by  the  ftatute  of 
Ufurped  by  the    jfm  jj#     That  by  allowing  his  power  to  vifit,  ail  is  admit- 
£ored  bydwfta-  te<*  >  f°r  be  that  may  vifit  may  deprive  as  well  as  cenfure, 
tuteof  h.8.  He  thefe  being  but  feveral  degrees  of  ecclefiaftical  punifhment; 
thxwvrit,     anci  by  the  2(5  jfm  8#  an<j  thc  1  Eli%.  c.  1.  the  only  power 
can    pnve.        givcft  w  the  ecclefiaftical  commiffioners  was  to  vifit  with- 
out a  word  of  deprivation ;  yet  they  were  always  allowed 
a  power  to  deprive.     From  the  time  of  H.  2.  till  H.  8. 
there  hardly  is  an  inftance  of  the  deprivation  of  a  bifhop* 
And  it  is  true,  that  before  the  17  Car.  1.  r.  11.  confirm-* 
ed  by  13  Car.  2.  c.  12.  which  takes  away  the  court  of  high, 
commiffion  inftituted  by  1  Eliz.  thofe  deprivations  that 
are  of  bifhops,  are  by  the  court  of  ecclefiaftical  commif- 
fioners ;  yet  the  reafon  of  that  was  only  becaufe  it  was  the 
cafier  and  fhoiter  way.     That  it  is  not  to  be  queftioned 
but  a  bifhop  may  be  deprived,  vide  1 1  Co.  49.  he  may  be 
Uponiflue,whe-  deprived  for  dilapidations.   And  it  is  as  plain  that  the  law 
ther  parfeo  be     takes  notice  of  no  other  power  that  regularly  can  deprive 
«^wVteCtoUtbe  tim  *  for  if  iffue  bc  whether  a  parfon  be  deprived  or  not, 
bubo?*  whether  the  Court  muft  write  to  the  bifhop  j  and  if  iffue  be  whe- 
ther 
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ihct  a  bifliop  be  deprived  or  not,  this  Court  muft  write  to  bifliop  be  deprhr* 
his  archbifhop  to  certify •,  and  to  what  purpofe  (hould  the  £f^° thc  **** 
S3  H.  8.  r.  9.  againft  citing  out  of  the  diocefe,  fare  the 
power  of  the  archbifhop  over  his  bifhops,  if  he  had  no 
power :  vide  to  the  fame  purpofe  29  Car.  2.  r.  9.  1 3  Car.  2.        r  1 16  1 
c.  11.  The  prohibition  was  denied,  and  ordered  that  the  s  .Jj       h-b^ 
fuggeftion  be  entered  on  record,  that  the  Court  might  en-  tion  cannot  be** 
tec  their  reafons  of  denial.     Et  per  Holt  C.  J.  If  it  be  in-  moved  for,  till 
fitted  on,  a  prohibition  cannot  be  moved  for  till  the  fug-  f£*^££* 
geftion  be  entered  on  a  roll.     Afterwards  Holt  C.  J.  laid, 
that  the  bifliop  of  St.  David's  moved  the  Houfe  of  Lords 
for  a  writ  of  error  upon  this  denial  of  a  prohibition,  and 
it  was  there  held  no  writ  of  error  lay. 

•*  Biflioprics  in  England*  were  anciently  donative  by  Anciently  M« 
f<  the  king,  and  with  good  reafon,  for  the  king  was  pa-  J0!™8  *« 
f<  tron  ;  he  endowed  them  with  their  lands  and  baronies,  ^g.      * 
«f  and  then  the  ceremony  was  inveftiture /«•  annulum  fcf  Conferred  by  in- 
u  baculum,  the  one  a  fymbol  of  the  fpiritual  marriage  with  J^iluI*#  £* 
€€  the  church,  the  other  of  the  paftoral  care  and  charge      *  344-*" 
<c  over  Chrift's  flock.     After  many  fcuflfles  between  the 
i(  popes  and  kings  of  England,  it  was  fettled  at  laft  in 
«c  king  Join's  time,  firft,  That  the  king  (hould  fufler  a 
*«  free  election,  but  that  that  {hould  be  founded  on  his 
u  conge  d'ejlire.     And,  2dly,  That  the  biihop  fhould  not 
"  have  his  temporaries  till  he  fwore  allegiance  to  the 
"  king;  but  that  confirmation  and  confecration  (hould 
"  belong  unto  the  pope  ;  by  which  means  he  gained  in 
"  effect  the  difpofal  of  biflioprics,  till  25  H.  8.  which 
u  takes  away  the  papal  jurisdiction,  quod  vide.     After- 
u  wards,  by  the  1  E.  6.  c.  1.  all  biflioprics  were  made 
"  donative  ;  but  the  8  Eliz.  c.  2.  has  rcftored  the  ftatute 
u  of  the  25  H.  8.  and  thereby  hath  made  them  elective 
4<  in  England,-  but  in  Ireland  they  are  donative  by  letters 
u  patent  at  this  day.     Note,  By  the  council  of  Laterant\ 
"  and  the  decrees  of  Alexander  3.,  no  man  was  to  take  a. 
"  benefice  from  lay-hands,  per  IVitlock,  Widdrington  69. 
"  b.  per  Doderidge,  That  the  original  letter  of  agreement 
"  is  to  be  found  in  Matthew  Paris  and  Eadmerus.     Vide 
u  1  Jones  160.  Lat.  37,  233.  Palm.  457. 

"  The  manner  of  making  a  bifliop,  as  well  in  cafe  of  Manner  of  creat- 
u  translation  as  new  creation,  is  thus :  When  a  bifliop  jn« andtraniUs- 
f€  dies,  the  dean  and  chapter  certify  the  king  in  chancery,  inf  b     *** 
"  and  pray  his  licence  to  cleft  5  upon  this  the  king  gives 
"  his  conge  d'ejlire,  upon  which  they  eledfc,  and  then  rer* 
<c  tify  the  king,  archbifhop,  and  party ;  and  then  the  king 
"  by  his  letters  patent  gives  his  royal  afient,  and  com- 
u  mands  the  archbifhop  to  confirm  and  confecrate  him  ; 
"  whereupon  the  archbifhop  examines  the  election  and 
"  the  party,  and  then  confirms  the!  election  and  confecra- 
"  tion  himfeif.    This  is  the  manner  of  proceeding  in  crca- 

Vol.  L  N  «  tie-as, 
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"  trons,  and  it  holds  Ukewife  in  cafe  of  tranflatidn,  fave 

"  only  that  he  is  not  confecrated,  for  a  confecration  is  like 

"  an  ordination,  charafter  indelibilis,  and  fuffices  for  ever. 

u  See.  1  Jones  xoo. 

Coofecf«tionand      "  When. a  bifhop  is  traiiflated,  the  old  fee  is  not  void 

Jjjj      "  by  the  elcftion,  tjll  that  eleaioh  is  confirmed:. for 

mako  former     "  thfcugh  he  be  ele&ed,  the  king  may  not  confent,  nor  the 

preitrmentiTotd.  ««  archbifliop  confirm;    and  it  is* riot  reafonable   they 

*  £  137  ]    c<  fhould  lofe  their  old  prefentment  till  they -gain  the  new. 

"  1  Jones  162. 

"  And  in  cafe  of  creation,  not  till  Confecration.    Per 

«  Doderidge;  Widdrlngton  6.  b. 

Requifitcs  to  "  As  there  are  fottr  things  required  to  complete  a  pa*- 

compiete  a  bi-     %  1  fon,  y£.  prefentation,  admifitoto,  inftituticta,  and  induc- 

p*  "  tion  \  fo  there  are  four  things  ahalogically  reqUtfite  in 

c<  a  making  of  a  bifhop ;  ele&ion,  which  refembles  prefen- 

u  tation ;  confirmation,  which  refembles  admifiion ;  con- 

«  fecration,  which  refembles  inftitution ;  and  inftalla- 

€<  tibn  or  inthronizatbn,  as  in  the  cafe  <>f  an  arehbiflbop, 

"which  refembles  induction.      Per  Doderidge;    Wtd- 

u  drington  69.  b. 

TranHation  an.   '    "  Heretofore,  when  a  bilhop  was  to  be  tranflated,  there 

cientiy  w^s  by  "    "  was  no  ele&ion,  for  the  rule  of  the  canon  law  was,  elec- 

p*.ituiation  to     . «  fUS  non  potejt  eligi ;  and  becaufe  it  was  pretended  he  was 

***  p°p^  «  married  to  the  firft  church,  which  marriage  could  not 

"  be  diflblved  but  by  the  pope,  thereupon  petition  was 

"  made  to  the  pope,  and  upon  the  pope's  confent  the 

."  party  was  tranflated ;  this  was  faid  to  be  by  poftuk- - 

"  tibn.     Vide  Widdr.  48.  b.     Sed  per  Cur.  This  was  an 

. "  ufurpation  and  againit  law,  ahd  reftrained  by  16  R.  2. 

*<  and  $H.  4.  c.  8.,  and  tranflationg  are  eVer  by  election, 

"  and  not  by  poftulation.     1  Jones  \6o" 
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Breach  «  in  actions  of  2Debt, 
Covenant,  Cafe,  &c. 


I.    Coleman  v^^/ix  Sherwin. 

[Mich.  iW.&M.  B.R.] 


IN  covenant*  the  plaintiff  declared,  that  the  defendant  show.  79.  a. 
*  and  one*  J.  S.  demifed  to  the  plaintiff  for  feven  years,  tndB-   Dh»- 
yjriute  cuius  he  entered  and  was  pbUcflcd ;  and  the  dc-  f^j£E£* 
fendant  and  one  A  by  his  command,  entered  upon  the  totheintercft 
plalntitf ;   And  that  neither  the  defendant  nor  the*  faid  «»■"■*•    Co. 
•Y.  B.  had  or  ougBUU  have  dcrnifrd  the  ptemlfta;  Euf  at  ci^h.v!  "** 
ictime  o*  flte  ddffllft,  one  Jt,  .was"  lWmd  111  tee ;  the  d£"  Comb,  163. 


fend; 
and: 


lant  pleaaed  that  J.  S.  was  teized,  ana  had*  power  *Ro»:Abr. 
nghT  to  demile, Jb/ifue  hoc  that  ic.  was  feige3ng£  £0°;8?.     "' 


at  to 

afls. 


tra- 


covenant  in  law  implied  in  the  word  dtmiferunf\    and 

therefore  as  the  intcrelt  granted  by  that  word  is  joint,  lb  is 

the  covenant  imported  by  it1:  And  then  the  a&ion  as  to 

this  breach  of  their  being  not  feized  at  the  time  of  the  "tfc'Se 

jJemiie,  ouflht  to  nave  been  againlt  Doth  the  leflbrs,  and  where  pWntir 

cannot  be  maintained  againft  the  detendant  alone :  But  as  affigns  fcverai' 

to  the  othtf  bTe>ch,  viz.  That  the  defendant  arid  6Hc~2f.  E^^, 

entered,  the  action  is  well  enough  brought  againlt  him  TcrfcfeTcraay*' 

only ;  lor  It  IS  hi&  6wn  act,  and  in"  Cflllftfucltion  each  did 

demile,  and  it  is  a  fc vera!  covenant  as  to  their  own  a6ts 

lubleouent.     2dly,  The  Court  held,  that  as  the"  plaintiff 

might  well  affign  (Several  breaches,  the  defendant  might  Us 

well  purfue  and  traverfe  them ;  but  judgment  was  givto 

for  the  defendant^  becaufe  the  action  was  not  againft  both 

the  leflbrs,  and  the  plea  was  good.   Vide  Show.  79.  Meftm 

Cafe  {b). 

(a)  Kxight  v.  Cambridge,  2  Lord  217.    Innholders  cafe,  1   Wi\f.   281. 

Raym.  1349.    8  AW.  230.    Sir.  581.  Simmons   v.   Langhornt,    2   Wftf,    11. 

A  breach  afligncd  in  the  words  of  the  CorMwailis  v.  Savery,  2  Burr.  772. 

covenant  is  good*   but  it  is  equally  Duffield  v.  Scott,  3  Term  Rep.  374. 

good  to  affign  the  breach  in   words  Com,  Dig.  Pleader,  C.  45,  46, 47,  48. 
tantamount.   VideFtrgufonv   Cornijb,         (J>)  tf&  &r.  553*  1146. 
2  fur.   1032.    &iifa  V.CItntgb,  Str. 


138  TSreacb  in  a&ionsl  of  Debt,  &c. 

Meredith  verfus  Alleyn. 

[Paf.  2  W.  &  M.  B.  R.  Intr.  Hill.  1  W.  tc  M.  Rpt.  20.]     ' 

Carth.  1 1  c.  T^  £  B  T  upon  a  bottomree  bond ;  defendant  craved 
Where  defend-  LJ  9j€r^  and  tnc  condition  was,  that  if  fuch  a  (hip  rc- 
lf  Vrcufe  Sia""  turned  within  ten  weeks,  ami  gave  an  account  of  the  pro- 
admits  a  non-  fit s,  then,  &c.  The  defendant  pleaded,  that  the  (hip  was 
performance,  \0^  an(j  jy  not  rcturn ;  the  plaintiff  replied,  the  (hip  was 
aflign'a  bieach°  not  loft,  et  hoc  petit  quod  inqutratur  per  patriam.  The  de- 
an hu  replica,  fendant  demurred,  and  (hewed  for  caufe,  that  no  breach 
"sld  "obi86*  was  a^gncc*  *n  ^ie  replication ;  Shower  argued  for  the  de- 
too.  Hob!  19s)  fendant,  that  without  a  breach,  the  plaintiff  had  no  caufe 
199**33*  Yclv-  of  a&ion,  and  the  condition,  by  craving  oyer,  is  become 
V'  3  !|?aniid9  Part  °*  r^e  rccor<*'  And  he  relied  upon  i  Sound.  102. 
loi^i'show.  But  the.  Court  gave  judgment  in  this  cafe  for  the  plaintiff. 
J4-8.  s.  c.  Et  per  Holt  C.  J.  In  all  cafes  (that  of  a  bond  to  perform 
rri1 5i£  *l°\  an  award  excepted)  if  the  defendant  pleads  a  fpecial  mat- 
Yeiv  25.  ter,  that  admits  and  excuies  a  non-performance,  the  plain- 

tiff need  only  anfwer  and  falfify  the  fpecial  matter  al- 
leged \  for  he  that  excufes  a  non-performance,  fuppofes 
it  (a)  ;  and  the  plaintiff  need  not  (hew  that  which  the  de- 
fendant has  fuppofed  and  admitted  (b).  But  if  the  defend- 
ant pleads  a  performance  of  the  condition,  though  it  be 
not  well  pleaded,  the  plaintiff  in  his  replication  mult  (hew 
a  breach  ;  for  then  he  has  not  a  caufe  of  a£rion  unlefs  he 
(hew  one.  The  reafon  of  that  cafe  of  the  award  is  fingle ; 
it  is  becaufe,  though  an  award  be  made,  yet  it  may  be 
Keifoij  of  the     vo^  ;n  whole  or  in  part:  and  therefore  the  plaintiff  muft 

upon  bo'nd  to        «*  ™lJ  &CW  **  aWard>  that  thc  C°Uft  ma7  feC  that  th^ 

perform  award,  was  an  award,  but  muft  alfo  fet  forth  the  breach,  that  it 
Yeiv.  24,15,  may  appear  like  wife  that  the  non-performance  was  of  a 
320.  9 1  Lev.°  g°°d  Part  °f  t^ie  award,  and  not  of  a  void  part  thereof; 
54, 5s-  3,fV.  for  in  that  it  need  not  be  performed.  2  Cro.  472.  But 
17.  aWilfon  jf  the  defendant  pleads  non  fubmiftt,  and  fo  forces  the 
*93'  plaintiff  to  iil'ue,  there  need  be  no  breach  fet  out.     1  Sid. 

290. 

(a)  R.  ace.  Leckey  v.  Darby,  1  Ld.  Raym.  1 08. 

(b)  i?*  ace.  1  Lev.  55.  S/r.  297. 


[  139]  3.     Stagg  V£r/2/.f  Hind. 

[Trin.  6  W.  &  M.  B.  R.] 

Breach,  Aat  3 1.  jN  covenant  the  plaintiff  declared,  That  the  defendant 
drdaHaVwa*"  covenanted  to  pay  yearly,  during  the  plaintiff's  life,  at 
anear,  Sec.  well,  the  two  feafts  of  Michaelmas  and  Lady-day,  3  /.  6/*  8  </.  Sy 

equal 
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equal  portions,  and  for  breach  affigned,  that  3  /.  6  /.  8  d.  on  genera]  de- 
fer a  year  at  Lady-day  laft,  was  arrear  and  unpaid.  The  "U,IC,B  show* 
defendant  demurred,  and  objected,  that  it  does  not  ap- 
pear when  the  money  became  due  ;  for  it  might  be  behind 
and  unpaid  at  Lady-day,  and  yet  might  become  due  at 
Michaelmas %  or  the  Lady-day  before.  But  the  Court  held 
this  well  enough  upon  a  general  demurrer,  and  gave  judg- 
ment pro  quer. 

4.     Smith  verfus  Sharp. 
[Mich.  7  W.  3.  B.  R.] 

DEBT  for  500/.  upon  articles  in  C.  B.  and  judgment  «  M"*-  »3i- 
by  nil  diat.     A  writ  of  error  was  brought  in  R.  R.  ^^ThTa* 
It  was  affigned  for  error,  that  whereas  the  defendant  was  hh  affigns.  * 
to  tender  a  conveyance  to  the  plaintiff,  his  heirs  or  afligns,  Breach  lhat  hc 
the  breach  affigned  was,  that  the  defendant  had  not  ten-  *££££? 
dered  a  conveyance  to  the  plaintiff,  and  fo  not  purfuant  to*  Cafes'  B.  r.  86. 
the  covenant  by  which  he  is  to  tender  to  the  plaintiff*  or  s-  c*  D'v«fity 
his  affigns.     Vide  3  Cro.  348.  accord.     Sed  per  Cur.   The  JSTJET* 
difference  is  between  doing  a  thing  to  a  man  or  hi£  af-  to,  or  by  h.  *  • 
figns,  and  by  a  man  or  his  afligns;  if  a  thing  be  to  be  his  affigns. 
done  by  a  man  or  his  affigns,  the  breach  muft  be  in  the  3  KeoTV^o,1" 
disjunctive,  that  it  was  not  done  by  him  or  his  affigns. 
But  where  a  thing  is  to  be  done  to  a  man  or  his  affigns,  it 
is  fufficient  to  affign  for  breach,  it  was  not  done  to  him  5 
for  an  affignment  (hould  be  intended  to  be  done  to  die  ?i.  Sir.  218. 
plaintiff  himfelf,  and  if  he  affign  his  intereft,  then  to  the  BuU'  N-**-l64- 
affignee  ;  and  if  he  did  affign  over  his  intereft,  that  ought 
to  be  (hewed  on  the  other  fide.     Judgment  affirmed  («). 

(«)  Oyfi  ▼•  £#">  *  Str-  228.    Co-  the  defendant  neglected  to  do  fo  [with. 

Tenant  that  the  defendant,  his  heirs  oat  adding  "  his  affign*"]   held  well 

or  afligns,  {hould  yearly,  during  the  alleged. 
term*  plant  eight  trees.    Breach  that 


5.     Farrow  verfus  Chevalier. 

[Trin.  11  W.  3.  B.  R.     1  Ld  Raym.  478.  S.  C] 

{COVENANT  by  the  mafter  againft  his  fervant,  on  Covenant  not  10 
^  a  covenant  not  to  buy  or  fell  without  the  matter's  .buy or  fel1  with- 
leave  within  two  years;  and  breach  affigned  that  he  had,  B^'dwt'di- 
diverfts  diebus  W  vicibus>  between  fuch  a  day  and  fuch  a  wfis  d'iebui  & 
day,  fold  to  if.  and  to  fevcral  other  perfons  unknown,  *icj^,,,'  ******* 
goods  to  the  value  of  1 00  /.  Iffue  was  upon  this,  and  ver-  f^h  *  ^^ 
di£fc  for  the  plaintiff,  and  moved  in  an  ell  of  judgment,  foidtoH.  «nd 

N  3  that 


i39 1  "Breach  in  a&torwf  of  2)efit,'&c. 

feverai  other  per-  that  the  breach  was  uncertain  as  to  times  and  perform.; 

jSt'iS^slcl  cafes  cnedPro  &  cm-    3  Cr*>  916.. -2  Cro.  567.  •  Ray.  8, 

Diveraty.  i  Lev!  9,  10.  Sty.  420,  428.    Et  per  Hoh  C.  J,   In  debt  on  a 

$4.  Cro.  jac.     bond  to  perform  covenants,  the  replication  muft  (hew  a 

176.'  jCB°ro^.'  certain  breach  \  biit  in  covenant  it  is  enough  to  aifan  a 

»3.    2  Mod.     general  breach.     And  this  is  certain  enough  •,  for  it  is  fo 

176.  a  Jon.  1 15.  defcribed,  that  if  another  a£tion  be  brought,  the  defendant 

[  *4°  J    may  plead  a  former  recovery  for  the  fame  caufe,  and  aver 

3  Mod.  69.  vi.  this  to  be  the  fame  felling.     Guild  J.  agreed  and  faid, 

l*d.Rajm. lo6.  That  in  debt  for  a  penalty  on  a  ftatute,  it  is  not  enough 

to  affign  a  ^breach  in  this  manner,  becaufe  every  offence 

entitles  to  a  diftinft  penalty  (a)  ;  but  here  the  a&ion  being 

only  for  damages,  it  is  well  enough.    Judgment  pro  quer. 

(a)  Fide  Ld.  Raym.tfi. 

6.     Harmon  verfm  Owdeti. 

[Mich.    12  Will.  3.   B.  R.     i  Ld.  Raym.  620.    Comyns  $9. 
la  Mod.  421.  S.  C.J 

AflTompfit  to  de-  O  A  S  E,  for  that  the  defendant,  in  confideration  of  20  /. 
Kv^ThUlIi7h  promifed  to  deliver,  on  or  before  the  fifth  of  January* 

of  J«£rr!  into  twcntT  quarters  of  corn  out  of  a  flxip  into  a  barge,  to  be 
mbaige,  to' be     brougnt  by  the  plaintiff  to  receive,  the  (aid  corn,  and  af- 
trotight  bv  .he    figns  for  breach,  That  the  defendant  non  dtltberavit  tie 
tlmhe  did'Jut    **"*  twenty  quarters  fuper  diBum  quintum  diem  Januariu 
deliver  upon  the  Defendant  pleaded  non  affutnpftty  and  verdift  for  the  plain- 
f  *  ood  ^  Ho7'  *"•     ^ was  moved  *n  arre^  of  judgment,  that  the  defend* 
%v£i*  C.    *    ant  might  have  delivered  the  twenty  quarters  before  the 
fifth  of  January.     After  debate  it  was  held,/*r  Holt  C.  J. 
upon  great  confideration,  ift,  That  this  was  good  with- 
out the  verdift,  for  the  barge  was  to  be  brought  by  the 
plaintiff,  and  the  defendant  was  to  deliver  the  corn  into 
that  barge,  fo  there  mud  be  a  concurrence  of  both  parties. 
jLer^j,        rphc  defendant  could  not  make  a  tender  to  oblige  the 
3    ent.  aai.      plaintiff  to  accept  before  the  laft  day ;  and  therefore  fince 
the  laft  day  is  the  time  appointed,  when  the  one  is  obliged 
to  deliver,  and  the  other  to  accept,  it  {hall  not  be  pre- 
fumed  that  the  plaintiff  was  there  before  the  time,  ready 
Vide  1  Keb.       to  accept  the  corn  with  his  barge.    Vide  3  Cro.  14,  73.  (0). 
♦"•  adly,  That  it  was  clearly  helped  by  the  verdift ;  becaufe 

if  there  had  been  an  a&ual  delivery,  it  mi^ht  have  been 
given  in  evidence  upon  non  afjfuwpjtty  and  then  the  jury 
s'Siond.  350.     could  not  have  found  for  the  plaintiff  (b).     Fide  l  Sid.  15, 
Cro.  Car.  497.     I  Saund.  22&.     I  Vent.  1 19.     Judgment  pro  quer. 

{a)    Ft.  Cro.  Jac  499-  /'•  8.  Co.         (1)  Vi.  Gilt.  C,  B.  65.     Bl  3*9. 
Lit.  20Z.  Com.  Di.  Rent,  D.  7.  3  ed.    S:r,  59^ 

TOi.  6.  pa.  221. 

N.B. 


OBrcac!)  in  aaions  of  Debt,  &c.  i40 

#  5.  As  to  the  ill  point.  Holt  C.  J.  faid,  There  was 
no  opcafion  to  deliver  his  opinion  as  to  that,  fince  the  fe- 
cond  point  made  an  end  of  tnis  cafe.  But  he  faid,  if 
fiich  a  cafe  4i4  happen,  he  believed,  he  would  not  be  po- 
Ctive,  that  fucb  a  fleclaration  would  be  good;  fo  they 
gave  np  abfolute  ppinjon  as  to  that. 


7.  Tompkins  vcrjm  Pincent.  T  141 1 

[Mich*  1  Ann.  %  Li.  Raym.  819.  S.  C] 

T\EBT  for  rent;  the  plaintiff  declared  upon  a  demife  Far  96.  s.  c. 
U  made  the  25th  of  Auguft  11  W.  3.  of  a  mefluage,  hu-  u.  |n  a  kjj  fi*- 
bendum  for  feven  years,  inctpiend.  a  24  2f*  Januarii,  redden-  m^aJe  limited 
*/wm  quarterly  at  the  four  moft  ufual  feafts  in  the  year,y2v  by  tb«  n^oa- 
Michaelmas,  St.  Thomas,  Lady-day,  and  Midfummer,  the  *"»»»**»«* 
rent  of  3  /.  10  /.  /*r  a«m«w ;  the  firft  payment  to  be  made  {J^ed  according 
at  Michaelmas  next ;  and  (hews  that  14  /.  </*  redditu  pra-  to  that,  and  n* 
iiBo  pro  uno  anno  fauto  24  Decembris  anno  13  W.  3.  arrfr*  tbc  habcndu,ft. 
fuerunt,  &c.  *  Undiatlio,  feV.    The  defendant  demurred. 
Mr.  Mompejfon  took  this  exception  to  the  declaration,  that 
there  is  no  year  wading  the  24th  of  December,  but  it  ends 
at  St.  Thomas's  day,  according  to  the  reddendum,  which  is 
the  21ft  of  December;  quod  Curia  concejftt ;  for  where  fpe- 
cial  days  of  payment  axe  limited.br  the  reddendum,  the  rent 
muft  be  computed  according  to  the  reddendum,  and  not  ac- 
cording, to  the  habendum ;  and  the  computation  of  the  rent, 
according  to  the  habendum,  is  only  where  the  reddendum  is 
general,  fcilicet,  yielding  and  paying  quarterly  fo  much 
lent  ;  upon  which  the  plaintiff  prayed  leave  to  discontinue, 
and  *had  it* 

8.  Vivian  vcrfus  Campion. 

[*Pafch.  4  Ann.  B.  R.     2  Ld.  Raym.  1125.  S.  C]  ^  <£*,*<   /6s  I 

*T*H&  plaintiff  as  heir  declared,  That  his  zncedor  per  Hctraffigns 
*    indenturam  fuam,  cujus  alteram  partem  ftgillo  of  the  lef-  brc*cjl that  **  • 
fee  (omitting  ftgillat.)  He  in  curiam  profert,  did  demife;  o^of^ir,6 
and  that  the  lenee  covenanted  to  repair  from  time  to  time,  tali  die  &  per  to 
and  to  leave  in  repair-,  and  then  flic  wed  that  his  anceftor  "22  hilw.in~ 
died  anno  10  W.  3.  and  for  breach  affigncd  quod primo  Apr*  Ceftor'»  time," 
annoUrtio  regitt£  nunc,  iefper  10  annos  ante  tunc,  the  premifes  feU  **N-  Hote 
were  out  of  repair.     After  verdict  for  the  plaintiff,  it  was  vh  V?  l£  B 
moved  in  arreft  of  judgment,  ift,  That  the  word  Jirillat.  is  34').  "skio/ 
wanting.  adly,Thatpartof  the  ten  yearsincurred  in  thelifeof  3°5.  EJpinafl* 
the  anceftor,andth^t  this  was  ahard  a&ion.  Etper  HoJtC.J,  *9S* 
N  4  *  ift, 


Hi 


•  i  Vent.  109. 
Far.  86. 


1  ft,  *  The  want  of  Jigillat.  is  cured  by  the  verdift,  and 
the  pleading  over.  2dly,  If  the  premifes  were  out  of  re* 
pair  in  the  time  of  the  anceftor,  and  continued  fo  in  the 
time  of  the  heir,  it  is  a  damage  to  the  heir;  and  the  jury 
give  ad  much  in  damages  as  will  put  the  premifes  in  re* 
pair ;  but  hereby  no  damages  are  given  in  refpeft  of  the 
length  of  time  they  continued  in  decay,  but  in  refpe&  of 
what  it  will  coft  at  the  time  of  the  a£tion  brought  to  put 
the  premifes  in  repair ;  therefore  per  decern  annos  was  fri- 
volous ;  and  he  faid  that  this  is  not  a  hard  adion ;  and 
good  damages  are  always  given  in  thefe  cafes,  becaufe  the 
damages  recovered  ought  to  be  applied  to  the  repair  of  the 
premifes* 


[142] 


B?*3Uto& 


I.    The  City  of  London  verfus  Vanacrc. 

[Trin.  11  Will.  3.  B.  R.    1  Ld.  Ravm.  496.  S.  C.   12  Mod. 
270.  S.C.J 


Carth.  4.K0. 
Franchise  grant* 
cd  to  a  corpora* 
tion  may  be  re- 
gulated by  by- 
law.    3  Med. 
1 58.    2  Lev. 
251.     3  Lev. 
293.  1  Lev.  15. 
5  Mod.  43S. 
S.  C      Cafes 
B  R     269. 
Holt  43«. 
I  Burr.  1833. 


T.  Jonet  145. 
Moor  563. 
Godb.  107. 
Members  are 
compellable  to 
undergo  officers 
of  the  corpora* 


TjPON  a  habeas  corpus^  the  conftitution  of  the  city  of 
^  London^  as  to  the  ele&ion  of  fiieriffs,  was  returned* 
and  alfo  the  cuftom  for  making  by-laws ;  and  that  7  Car.  1. 
a  by-law  was  made,  that  no  freeman  of  the  city,  chofen  to 
beiheriffof  London*  (hall  be  exempted  from  that  office, 
unlefs  he  will  take  his  oath  that  he  is  not  worth  10,000  /•* 
and  bring  with  him  fix  perfons  as  compurgators!  fuch  as 
(hall  be .  approved  of ;  and  that  upon  open  proclamation 
made  in  Guildhall  of  fuch  choice,  he  being  called  to  come 
and  take  upon  him  the  office  of  (heriff  at  the  next  court, 
and  enter  into  a  bond  of  1000/.  to  take  upon  him  the  faid 
office,  upon  default  (hall  forfeit  the  fum  of  400  A,  and  if 
he  does  not  pay  that  within  three  months,  (bail  forfeit 
400  /.  more.  Upon  the  motion  for  a  procedendo  it  was  6b- 
je£ted,  ift,  This  is  not  within  the  cuftom  for  making  by- 
laws, becaufe  the  conftitution  of  (heriff  is  by  the  charter 
of  King  James  ^  which  is  within  time  of  memory  \  fed  not* 
allocatur :  For  where  a  franchife  is  granted  for  the  benefit 
of  a  body  politic,  the  body  politic  has  power  incidently  to. 

regulate* 


regulate  that  firanchife  for  the  public  benefit  (a).    And  this  *•<*"  *y  **-»••  i 
by-law  is  only  to  require  fubftantial  pcrfons  to  undergo  ^"j^,- 
that  office ;  and  as  every  member  has  the  benefit  of  the  be  bdided  "hc 
franchife,  fo  they  are  compellable  by  penalties  to  undergo  that  isieprefcat- 
the  charge  and  burdens  to  which  the  body  politic  is  liable.  Scf^Se'JJ" 
Second  objeftion,  That  the  party  cleft  may  be  indifted  for  of  the  body  1*. 
iefufal ;  fed  non  allocatur  :  For  though  he  may  be  indifted  p«*fc*»t»o*e- 
and  fined  to  the  king,  yet  that  will  not  fave  the  city-fran-  fjjj !  Ahf^j. 
chife ;  therefore  that  (hall  not  hinder  the  forfeiture  on  the  Dyer  240.  ALka 
by-law.     Third  objeftion,  That  the  by-law  does  not  pro-  7  »•  March  163. 
vide  that  the  party  thall  have  any  notice  of  his  being  cleft-  [£    ^  ,3# 
ed,  and  the  perfons  who  are  the  fubjefts  of  the  by-law  are 
all  the  freemen ;  and  it  is  not  the  freemen  but  the  livery- 
men, who  are  to  be  prefent  at  the  election,     Sed  non  alio- 
catur  :  For  fuppofing  that,  yet  the  freemen  are  reprefent- 
ed  by  the  liverymen  j  and  he  that  is  reprefented  mull  take  do  C».  49!. 
notice  as  much  of  the  aft  of  the  representative  body,  as  if  *  RoU-  AW- 
prefent  5  befides,  the  eleftion  is  a  notorious  thing,  and  *6*'  l"  *°* 
there  is  a  proclamation  notifying  it. 

'{a)  Fidi  Stramge  462.     1  £mt.  23$. 


2.    Cuddon  verfus  Eaftwick.  [  *43 1 

[Hill.  2  Ann.  fi.  R.J 


A  By-law,  that  all  ftrangers  coming  into  the  port  of  Lon-  By-Uw, 

*"    don  (hould  employ  city-porters  to  carry  their  goods,  f™£?d*"? 

&c.  was  held  nought.     Et per  Cur.  They  may  make  a  untl^pJT* 

by-law  that  none  but  freemen  fliall  be  porters  (a);  but  to  «9»-  *•£• 

confine  ftrangers  to  none  but  fuch  as  city-porters,  is  un-  ^J°**  ***• 

reafonable  :  ift,  Becaufe  if  the  city  will  appoint  no  por-  3  Mod.  493* 
ters,  they  have  no  remedy  againft  the  city.    And  2dly, 
Strangers  cannot  know  who  are  city-porters,  nor  compel 
them  to  icrve  them*     Videpoftt  title  Corporation* 

(a)  R.  ace.  Sir.  462,  469. 


(     143    ) 

Carrier. 


Lane  verfus  Cotton. 

[Paf.  izWill.  3;  B.R.] 

Carrier  liable  in  -  A  Carrier  is  liable  in  refpe&  of  his  reward,  and  not  of 

sefpedof  his  re-  ^\  ^e  hundred's  being  anfwerable  over  to  him ;  for  the 

*»o\    Co.  Lit.  hundred  is  fable  by  the  ftatute  of  Wincbefiery  but  he  was 

5'  **  fo  at  common  law ;  and  the  reafon  why  robbery  did  not 

excufe  him,  was,  becaufe  (a)  it  might  oc  by  confent  and 

combination  carried  bn  in  fuch  a  manner  that  do  proof 

could  be  had  of  it.    Per  Hott  Chief  Juftice. 

(a)  His  refponfibDity  extends  to    ciple  does  not  apply,  asin  cafe  of  fire, 
unavoidable  lofles,  to  which  this  prin-    Vide  1  T.  R.  27. 


[^44  J    Certiorari,  Ifcecottori.   Vide  ml* 

Habeas  Corpus, 


ii  1    11  «" 


I.    Rex  vtrjus  North. 

[Hill.  8  Will.  3.  B.  R.] 


Certiorari 
beferved 


not  to  ^rHE  defendant  was  indi&ed  before  juftices  of  the 
after  1  peace,  and  pleaded  not  guilty ;  and  after  the  jury 
j  si"/^^"1*-  wcrc  g°nc  out  to  confider  of  their  verdift,  he  delivered  in 
iKefe.  13&,  a  certiorari;  and  the  juftices  returned  the  verdi&,  and  it 
I45  *?'    c     w»s  held  well ,  for  it  cannpt  be  delivered  after  the  jury  is 

A  Mod*  I7»oi? — *•  *     • 

$%.  1  Sid  296.  lworn. 

1  Mod.  41. 


Certiorari,  mtcottfttf*  144 

a.  Anonymous* 
[P«f.  9  Will.  3.  B.  R.] 

A  Motion  Wal  made  for  a  certiorari  to  remove  an  intJicV  Lks  not  to  jar. 
ment  of  barretrv,  found  at  the  fcfions  of  gaol-dtAi-  J&^S£*" 
very ;  ind  one  Nvrfe's  cafe  was  cited,  wherein  fueh  «  fpecial  caufe. 
motion  was  granted.     But  JW  Cur.  It  is  never  granted  to  Foft.]  S9»  *5"- 
remove  an  indictment  found  before  juftices  of  gaol-deli-  £^^jL 
very,  without  fome  fpecial  caufe ;  fo  it  is  of  the  Old  Bai-  4g4.'  *>op"h. 
ley;  and  if  fuch  certiorari  ihould  be  granted,  and  the  caufe  '44-  •*  R°l.- 
fuggefted  (hould  afterwards  appear  falfe,  n  procedendo  (bould  ,  *£a  # 
be  awarded  (a). 

(a)  A.  ace.  &r.  $3).  Ca.  temp.  &*****  &9-  ?&  Sir.  549»  '©49*  »o68. 

[Trin.  la  Will.  3.  B.  R.    1  Ld.  Raym.  215,  ^54.  S.  C.  on 
different  points.  Comyna  76.  S.  C.,J 

*T*  H  E  cerrfors  of  the  college  of  pfryficians  have  power  Poft  a'bo,  263, 
*      by  their  charter,  confirmed  by  a&  of  parliament,  to..?96,   c««iorai* 
fine  and  imprifon  for  mal-pra&ice  in  -phytic  ;  and  accord-  ,J^t  gfoaby* 
ingly  they  condemned  Dr.  Groenwelt  for  adminiftering  i«-  the  ceafera  of 
Jalubres  pilhilas  &  noxia  medicamenta^  and  fined  and  irapri-  ^^f^^f 
foned  him  :  And  the  queftion  being,  Whether  error  or  cer-  m*\  ?na*ct? 
Horqri  hy  ?  &c.  it  was  held  per  Holt  Chief  Juftice,  1  *eo.  *i*. 

j  ft,  That  error  would  not  lie  upon  the  judgment,  be-  *  **od  *h, &£ 
eaufe  their  proceeding  is  not  according  to  the  courfe  of  CafesB.  R.x^ 
the  common  law,  but  without  indictment  or  formal  iudf-  s.  c    3  saik. 
ment:   let,  r  M  .„ 

adly,  That  a  certiorari  lies  ;  for  no  court  can  be  intend-  184,  395, 536. 
cd  exempt  from  the  fuperintendency  r>f  the  king  in  this 
court  of  B.  R.     It  is  a  confequence  of  every  inferior  juris- 
diction of  record,  that  their  proceedings  be  rcmoveable 
into  this  court,  to  infpeel  the  record,  and  fee  whether  [  1 45  3 
they  keep  thcrnfelves  within  the  limits  of  their  jlfrifdi£Kon.  Mardn©S  f97 
Vide  3  Cro.  489.      By  the  23  H.  8.  c.  5.  the  commiffioiN  *c.  1  veni.  67! 
ers  of  fcwers  are  to  certify  their  proceeding  into  Chancery ;  »  Uw-  ***• 
and  the  13  Eiiz.  c.  9.  fays,  die  comiftiffioners  fliill  not  ^^9.  Fwt. 
be  compelled  to  make  any  certificate  :  Upon  this,  by  mif-  374.    Ld.  Ray*, 
take,  they  thought  themfclres  not  accountable  on  a  certh-  4&9-    *  Mod. 
rari,  and  Tefufed  to  obey  a  certiorari  iflued  out  of  the  \]1'    lCo  * 
King's  Bench ;  and  for  this  the  whole  body  of  the  coin-  524,836. 
miffioners  were  laid  by  the  heels.  P°"K'J34* 

'  Com.  Cert.  a. 

1.  2  vol.  3  «d.  p.  1S7.    1  Bi.  Re.  233.    2  Haw.  P.  C.    6  cd.  406. 
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4  Anonymous.. 

[Mich.  8  Will.  3.  B.R.] 

Fir.  97.  Van-  A  Certiorari  was  to  remove  an  order  againft  J.  5.  touclr- 
ance  !**""*  «**>  ing  foreign  fait,  which  being  removed,  appeared  to 
aSaik.  4s*7  be  an  order  touching  fak  (without  foreign) 5  and  it  was 
434, 658.  Foft  held  not  to  be  removed,  for  this  caufc,  there  being  no  fuch 

1  Syd.  64.    1  Let.  50.    1  Buto.  155. 

5.     Dr.  SandsV  Cafe. 
[Pafch.  10  W.  3.  B.R.] 

Certiorari  to  it-  HP  H  E  oaths  appointed  by  the  ftatute  of  the  1  W.  &  Jf. 
inovecoBviaioa    1     Cm  8%  WCTC  tenderedto  Dr.  Sands  by  two  juftices  of 
aiedTHobfn*]  ^c  peace,  and  he  refufing  to  take  them,  it  was  certified 
Pofti49.  4inft.  to  the  judge  of  affize,  and  by  him  into  the  exchequer,  ac- 
%9V%i$c  HoU  cord*ng  to  ^c  ftatute  of  the  7  £5*8  W.  3.  c.  27.     And 
i3Rol.  '395.       now  a  certiorari  was  prayed  to  remove  it  hither,  and  a  fur- 
prife  and  trick  upon  Dr.  Sand*  was  fuggefted.    Alfo  the 
cafe  of  James  Duke  of  Tori  was  cited,  who  being  pre- 
sented upon  the  3  Jac.  1.  r.  4.  for  not  coming  to  church, 
at  the  quarter-feffiorts,  it  was  removed  hither  by  certiorari. 
But  Hoh  C.  J.  held  it  could  not  be  granted,  becaufe  it 
would  perfectly  evade  the  ftatute ;  for  when  it  is  once  in 
this  court,  it  cannot  be  fent  back  again,,  which  would  ren- 
der the  ftatute  of  no  effect,  becaufe  the  party  cannot  be 
proceeded  againft  here ;  and  that  the  cafe  of  the  Duke  of' 
Tori  was  the  only  cafe  wherein  it  was  ever  done. 


6.  Anonymous. 
[HOI.  if  Will.  3.  B.  R.] 

Exceptions  to  be  TTrHERE  orders  of  commiflioners  of  fewers  are  re- 

tff"  l°-  before  moved  into  B.  R.  by  certiorari,  the  Court  does  not 

thcfiUxig.  Mod.  fik  them,  but  hear  counfel  upon  the  matter  of  them  be- 

Cafes  40j  43.     fore  filing  •,  for  if  they  are  good,  the  Court  muft  grant  a 

procedendo %  which  they  cannot  do  after  they  are  filed.     Sed 

per  Cur.  T'rin.  4  Ann.  B.  R.  We  will  file  them  in  any 

cafe  where  no  apparent  danger  is.  likely  to  enfue  by  the 

delay  {a), 

(a)  Vidi  $tr.  609. 
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7.  Tbe  Cafe  of  Cardiffe  Bridge. 

[Trin.  12  Will.  3.  B.  R.     1  Ld.  Raym.  580.  S.  C] 

f^  E  R  T  A I N  orders  of  juftices  made  purfuant  to  a  pri-  P**?0*1*  **  to 
^  vatc  aft  of  parliament  for  repairing  Cardiffe  Bridge^  pJ^J^wtiet, 
were  removed  hither  by  certiorari ;  and  one  objedion  was  and  counties  pa- 
made,  That  this  Court  could  not  feud  a  certiorari  to  the  htiDJ*  x  v^ 

1*uftices  of  the  peace  in  Wales;  becaufe  it  might  be  fent  ?J^.,4x  Mod/ 
>y  tbe  Court  of  Grand  Seffions,  which  was  as  the  King's  64, 68.  *  Keb. 
Bench,  and  which  by  this  means  was  fkipped  over  and  ren-  ^*5»  2Jh7  w*. 
dered  ufdefs.     Sed  mn  allocatur.:  It  is  the  conftant  prac-  Allen 49.  styil 
tice  to  fend  them  into  the  counties  palatine,  and  yet  they  87.  8  Mod.  146. 
have  original  Jurifdi&ion,  and  the  fame  courts  within  Y*^il%l  Alk# 
themfelves.     The  counfel  for  the  Weljb  jurifdiftion  faid,  X75'  * 
this  differed,  becaufe  the  jurifdiftion  of  counties  palatine 
was  derived  from  the  crown.     But  this  was  not  regarded. 
And  the  Chief  Juftice  faid,  that,  in  cafe  of  fewers,  this 
Court  inquires  into  the  nature  of  the  fa£t  before  they  grant 
a  certiorari^  that  no  mifchief  may  happen  by  inundations 
in  the  mean  time  ;  but  this  is  only  a  difcretionary  execu- 
tion of  their  authority,  for  wherever  any  new  jurifdi&ion 
is  ere&ed,  be  it  by  private  or  public  a&  of  parliament, 
they  are  fubjeft  to  the  infpe&ions  of  this  Court  by  writ  of 
error,  or  by  certiorari  and  mandamus  (a). 


-  1 


(a)  R.  ace.  Strange  553,  704.  Bur,      6'ed.  407.  cb.  27.-  p.  25. 
S34,  2439.  D.  ace.  z  Hawk.  P.  C. 

5.     Rex  verfus  Levermore. 

[Trin.  12  Will.  3.  B.R.] 

A  Certiorari  ifiued  to  remove  a  convi&ion  of  deer-deal* 
<**  ing,  and  the  juftices  returned  two  affidavits,  and  a 
warrant  to  diftrain $  and  tbe  return  was  quafhed  as  im- 
perfeft. 


9.     Rex  verfus  Brown  &  al. 

{Mich.  12  Will.  3.  B.  R.     1  Ld.  Raym.  609.  S.  C] 

jnrrlL  LIAM  Brown,    Francis  Wood,    and   Leonard  Variance.   C«r- 

r*      Fojbrook  were  jointly  indi&ed  at  the   feflions,  and  twrari  to  remove 

Browi  was  alfo  feverally  indiftedj  and  Wood  and  ityl  SnftT.^u' 

brook9  and  one  J.  S.  were  indi&ed  in  another  indi&ment ;  not  remove  in- 

and  a  certiorari  was  awarded  to  remove  all  indi&ments ;  ***■««  «s»i«ft 

. .     A.  and  8.  Ante 
m 


I46t  $wimti>  $mmtl> 

145.  %  Silk,  in  quibus  idem  Willielmuty  Franeifeus  &  Leonard,  indi&atl 
March5Mi.  Sunt  *  wi*°^t  fyxui  V*l  4tifV'*  tyrvw  indi&at.  exiftit.  Et 
1  Lev.  50/  per  Cur.  Koneof  the  indictments  are  removed,  but  only 
iBuift.  » 5 5.  the  joint  indiftment  fi^ft  mentioned,  ^nitjie  juftiGes  be- 
\  Koji.  Abf.  *°»w  raa7  Procce^  on  thc  others  without  contempt  (a). 
395.   &o.  lUco^re,  jf  »•   Dxtf  ty.    I  An^r.  133*  »  Art*'*  Jf  9«   *  5»«nd.  ap*. 

(«)    tfMr  $/r.  fyj,.   JZ.   ace.  Li.    J\  C.  ch.  ^7.  feflt.^. 
Jfot^  upy.  Pojl  \$\.  Vty'z  Hawk* 

i  *47  ]      **•  Pow»  Region  wr/k  Pai^ch.  St.  Mary's 

i»  Afar  Devtfes. 

[Eji£  j  An*  I.*.] 

The  very  order  /^)fN  ft  jHtfaari  to  KtUTO  OJ1  Of d«T,  it  was  £tturnft],  /y- 
muft  be  return-     vy   ^  qf^dm^pof.f^itur^tt  iff  vsrbp,  and  lU>t  f  «i  £?*- 

i^id^Mo',4***.  <**"  ^At*itw&  k&  wfoj  and  it  was  quafbed  for  this 

1  Keb.  %$1.        TCaiofU 

3  Silk.  So.S.C. 

Shaw.  P.  L.  210..   iHavfk.  P.C.  ch..»7«  fc£.  76.    aAtkyns.317. 

11.    Regula  Generalis. 

[Paf.  1  Ann.  B.&«] 

Far.  10.  Orders  A  Rule  was  made  that  no  tertiorarHhoM  be  granted  to 
bIJU^ved"be-to  .  remove  orders  of  juftices,  from  which  the  law  has 
forTappeai  where  g*yen  an  appeal  to  the  feflions,  before  the  matter  be  deter- 
it  lies,  or  the  mined  on  the  appeal,  becaufe  it  hinders  the  privilege  of 
e^red  *6  Mod.  aPPca^ng >  and  that  if  any  order  be  removed  before  ap- 
4DP,rCAndiew°i '  Pea^  lt  &ould  be  fent  down  again :  But  if  the  time  of  ap- 
343*  peal  be  expired,  that  cafe  is  not  within  the  rule.     Per 

Holt  C.  J.  But  afterwards  in  Mich.  4  Ann.  B.R.$  in  the 
cafe  of  the  inhabitants  of  She/lington,  it  was  held*  that  ad- 
vantage mud  be  taken  of  this  rule  upon  the  motion  to  ftle 
the  order,  for  that  after  it  is  filed  it  is  too  late. 

12.     Domiaa  Regina  vcrjus  Nafti, 

[Mich.  1  Ann.  B.  R.    a  Ld.  Raym.  989.  S.  C.  Entries  37.] 

Certiorari iiao  HP H E  defendant  was  convi&ed  of  deevoftealing,  and  a 
fupejfcdcasto  an  X  warrant  w<ns  awarded  to  the  conftable  to  levy,  fcV. 
Sforethatlu'u-  He  accordingly  diftrained,  and  then  came  a  certiorari  to 
ed.  a  Saik.  564.  remove  the  canvi&ion ;  and  after  the  record  removed,  t£e 
Far.  izo.  Moor,  conftable  fold  the  goods,  but  would  not  part  with  the  mp- 
54Z*  ney,  or  return  the  warrant.     And  the  Court  held, 

id,  That 
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xft,  That  the  conftable  might  well  proceed  in  the  execu- 
tion after  the  certiorari,  becaufe  it  was  begun  before,  and  • 
the  certiorari  no  more  ftays  it  than  a  writ  of  error  of  a 
judgment  in  C.  B.  ftays  the  execution  of  a  fieri  facias  al-  J^£t\  m% 
ready  begun  to  be  executed.     And  in  that  cafe,  if  the  ModTcafe  Y> 
(heriff  returns  want  of  buyers,  the  Common  Pleas  may 
award  a  venditioni  exponas,  notwithftanding  the  writ  of 
error  pending  (a). 

adly,  That  this  Court  had  no  power  over  the  warrant,  v 
being  granted  before  the  certiorari  iffued,  and  therefore 
they  refufed  to  make  a  rule  upon  the  conftable  to  return 
it ;  comparing  it  to  the  cafe  of  a  writ  of  execution  deliver- 
ed, &c.  before  a  writ  of  error.  But  they  faid  the  juftices 
might  fine  him,  if  he  would  not  return  his  warrant,  or 
deliver  over  the  money  to  the  profecutor. 

(a)  Vide  2  Hawk.  P.  C.  ch.  17.  fed.  63. 

13.  Crofs  verfus  Smith  &  al.  [  148  ] 

[Hill.  1  Ann.  B.  R.    2  Ld.  Raym.  836.  S.  C] 

A  Writ  of  error  was  brought  in  B.  R.  of  a  judgment  in  Far.  138.  Cer- 
the  court  of  the  ifle  of  Ely,  in  an  aftion  upon  the  cafe  yjg^^m 
for  words.     The  error  afiigned  was,  that*  certiorari  iffued  tiros^'sSilk." 
out  of  C.  B.  to  remove  the  caufe,  and  was  allowed,  and  79-  S.  C.  Ctfes 
yet  they  proceeded  below  afterwards.    The  defendant  in  B#  R>  6+3' 
'error  pleaded  a  grant  to  the  bifhop  of  Ely  of  conufance  of 
pleas,  and  {hewed  an  allowance  of  it  in  this  court,  21 E.  3. ; 
and  that  the  caufe  arofe  within  the  jurifdi&ion,  and  that 
they  returned  this  matter  to  C.  B.  upon  the  writ  of  certio- 
rari, and  fo  the  court  below  had  good  authority  to  pro- 
ceed v  and  to  this  plea  there  was  a  demurrer.     And  three  * 
things  were  infifted  on  for  the  defendant  in  error,     ift, . 
That  no  certiorari  ought  to  lie  to  the  court  of  Ely  by  rea- 
fon  of  the  franchife,  which  is  a  conufance  of  pleas 5  and 
■fcecaufe  the  Court  above  cannot  proceed  on  the  record  re- 
moved by  the  certiorari,  but  the  plaintiff  mult  be  driven  to 
his  new  original.     adly,  Becaufe  the  certiorari,  admitting 
it  lay,  was  no  fuperfedeas.     3dly,  That  the  caufe  below 
could  not  be  removed  by  the  certiorari,  becaufe  the  plaint 
-was  not  entered  at  the  time  of  the  tejle>  but  after  the  tefte, 
•  and  before  the  return  of  the  writ.     But  per  Cur.  As  to 
the  firft  matter ;  it  is  not  the  plaintiff's  expence,  but  the 
defendant's  liberty,  that  is  to  be  confidered  in  this  cafe. 
For  if  the  franchife  be  tenere  pJacita,  then  this  Court  hath 
a  concurrent  jurifdiftion,  and  the  defendant  may  choofe 
'  whether  he  will  be  fued  there,  or  in  the  king's  fuperior 
courts ;  for  he  may  be  a  ftranger  in  the  franchife,  and  not 
4  able 
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able  to  find  bail  there,  and  it  may  be  dangerous  to  be  tried 
Ante  146.  Al  by  a  jury  of  ftrangers.  Befides,  as  the  ftatute  of  the  27 
v  49'  Sd6w  **m  *'  ^s'  *crc  *s  as  mu(*  difference  between  the  king's 
ftM^cTu.  "  miniftry  of  juftice  in  his  fuperior  court  And  his  inferior 
?«r.  5.  courts,  as  between  being  governed  by  the  king  in  perfon, 

and  by  his  deputy  ;  therefore  it  is  that  this  court  hath  a  fu- 
perintendency,  and,  to  prevent  oppreffion,  may  award  a 
certiorari  to  any  inferior  court ;  and  the  fubje&s  right  to 
writs  of  certiorari  appears  by  the  43  Eliz.  e.  5.  and  ZI 
Jac.  i.e.  23.  which  reftrains  the  abufe  of  them  (a).  2dly, 
A  certiorari  lies  to  a  franchife  that  hath  a  conufance  of 
pleas,  which  is  more  than  a  bare  franchife  tenere  placita. 
3dly,  It  lies  to  an  exempt  jurifdi&ion,  for  that  franchife  is 
only  for  the  benefit  of  the  defendant,  which  he  may  waive 
if  he  pleafes.  And  even  in  cafe  of  a  cuftomary  proceed- 
ing by  foreign  attachment,  if  a  defendant  cannot  find  bail 
below,  he  may  bring  a  certiorari^  and,  on  putting  in  bail 

*  s«ik.  564.  above,  the  caufe  (hall  go  on  there.  As  to  the  fecond  ob~ 
F»,.  no.  iSyd.  jc&i0n,  the  Court  held,  a  certiorari  was  zfuperfedeasy  by  the 
i\l\  Ante^.  &mc  reafon  that  a  habeas  corpus  is.  Vide  \  Cro.  a6f. 
Far.  38,  84,85.  2  Jo  ft,  209.,  and  that  therefore  all  proceedings  *  after  a 
P°8  *c  bFaf"  ctrttorart  aM°wcd,  were  erroneous  [V)  j  and  that  an  attach- 
%J  %  Ke^x*?!  mcnt  would  have  lain,  if  they  had  not  allowed  the  certio- 
fcc.  ran.     As  to  the  third  objection,  it  was  held,  that  this 

*  T  '40  1     P*amt  was  we^  removed  ;  for  a  certiorari  is  like  a  recordari9 
*■  which  removes  all  things  pending  at  any  time  between  the 

tefte  and  the  retorn  (c).  Fide  i  Vent.  63.  I  Ro.  Abr.  395. 
F.  N.  B.  71.  a.  c.  3  H.  6.  30.  b.  New  The/.  Brev.  37. 
3  Brownl.  335.  [d). 

(a)  Vide  Bur.  856.  2  Lev.  86.  Com.  to  remove  proceedings  in  an  a&ioa 
Certiorari 9  A.  1.  from  the  courts  of  the  counties  pala- 

(b)  R.  Mar.  27.  Vide  2  Hawk.' P.  tine,  Doug.  749.  It  lies  to  remove 
C.-ch   27.  f.  64.  an  information  before  juAices  of  af- 

(c)  R.  ace.  Ld.  Raym.  1 305.  (ize  again  ft  a  perfon  for  non-refidente. 

(d)  Note  to  ihe  bin  cd.  01  2  Hawk,  for  they  have  no  jurifdi&ion,  Andrews 
ch»  27.  f.  23.  Certiorari  lies  to  remove  27.  But  not  to  ju dices  of  oyer  and 
a  prefen t me nt  in  a  court-leer,  and  terminer  to  remove  a  recognizance  of 
when  removed,  the  preferment  is  tra-  appearance,  Lucas  278.  It  lies  to  re* 
verfable,  Cvwp.  458.  It  lies  to  re-  move  an  indictment  for  not  doing  (la- 
in ove  examinations  taken  before  juf-  tute  labour  on  the  highway,  Str.  849. 
tices  of  the  peace,  in  purfuance  of  the  Jed*vi.  Str.  994  ;  or  for  not  repairing 
2d  and  3d  Pb  and  M.  ch.  10.  Rex  a  bridge,  Str.  900.  It  lies  to  the 
v.  Bolton,  Mic.  26  Geo.  3.  It  lies  to  quarter  (eflions  of  a  corporation,  Ld. 
a  jurifdiftion  created  by  private  ad  Raym.  1452.  So  alfo  to  remove  pro- 
of parliament,  Ld.  Raym.;  and  to  re-  ceedings  before  two  juftices,  Str. 470 
move  proceedings  before  com  million-  and  343.  To  remove  orders  of  cod- 
ers of  bankrupts,  Ld.  Raym.  580.  viclion  on  the  Conventicle  Jfi,  22  Com. 
But  without  laying  a  fpecial  ground  2.  ch.  I.,  t  Bur.  1040.  To  remove 
before  the  court,  it  cannot  be  fued  out  an  order  on  an  appeal  from  fcavengert 

rate. 
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tate,  2  Bur.  1458.    Bat  it  will  not  2  Wilf.  35  ;  to  remove  an  inqoifition 

fie  to  remove  a  poors  rate,  Str.  93  *,  taken  by  the  flieriff  under  a  private 

07c.   It  wiH  lie  to  remove  an  order  of  a£t  of  parliament,  and  the  verdi&  and 

oafiardv  if  applied  for  in  fix  months,  judgment  thereon. 

14*   Domina  Regina  verfus  Bothell. 
[Trin.  *  Ann.  B.  R.] 


C 


E  R  TI 0  RAR I  was  to  remove  an  indi&ment,  and  Not  to  be  allow. 


there  being  no  bail  indorfed  upon  the  writ,  the  Court  fs^f0U5btU 


faid,  the  writ  £houkL  not  have  been  allowed,  for  it  was  Far.  no,  t». 
againft  the  late  zSt  of  parliament,  s.  c.   6  Mod. 

17,33.  Set.  and 
Rem.  aao.    Holt  157. 

15.    Domina  Regina  verfus  Porter* 

[Mich,  2  Ann.  B.  R.    a  Ld.  Raym.  937.  S.  C.  pud  vide.] 

TJ  Being  indi&ed  and  convi&ed  for  beating  certain  of-  Certiorari  nor 
■"  •  fleers,  on  the  ftatute  of  14  Car.  a.  obtained  a  certio-  Pf0?"  ***  J00* 
rari  to  remove  the  indi&ment,  &V.  in  B.  R. :  and  Noribey  4^^?^ 
attorney-general  moved  for  a  procedendo^  urging  it  was  in-  not,  or  fine  ought 
convenient  that  a  certiorari  fhould  be  granted  after  convic-  *  b*  fetinB.  R. 
tion  and  before  judgment,  becaufe  the  juftices  who  tried  carth!S6* 
the  caufe  were  beft  able  to  fet  the  fine.     Et  per  Cur.  A  *  Vent.  '33. 
certiorari  lies  after  a  convidion  and  before  judgment,  for  2  m044i9"*,C" 
perhaps  it  may  be  proper  to  give  judgment  in  this  court ;  Holt  i%%J' 33* 
and  fometimes  it  happens  that  a  writ  of  error  will  not  lie : 
however  a  writ  of  error  will  lie  in  this  cafe,  becaufe  it  is 
a  formal  proceeding  grounded  on  an  indi&ment.    And 
therefore  becaufe  the  party,  if  grieved,  might  have  reme- 
dy by  writ  of  error,  and  it  was  not  fo  proper  to  fet  the 
fine  in  this  court,  a  procedendo  was  granted.    And  Holt 
C.  J.  (aid,  that  upon  a  convi&ion  at  the  aflizes,  if  the 
judge  of  aflize  doubt  of  the  judgment,  he  may  remove  > 

the  record  into  this  court  by  certiorari;  and  that  upon 
judgment  here  a  writ  of  error  of  a  record  coram  vobis  refi- 
den.  lies ;  and  that  it  is  the  courfe  of  the  crown-office,  and 
was  fo  done  by  C.  J.  Scroggi  {a). 

{a)  Fide  2  Hawk.  P.  C.  cb.  I7>ftc.  31. 

V0t.I.  Q 


is°  Certiorari,  Eewnati 

164  Anonymous. 

[Mich.  tAan.  B.R.J 

n&SbilLf1**  0NE  that  madc  and  fold  c1det  wa8  conir^a*  for  nor 
5  Mod.  11I  P*Jfog  &c  duty  upon  the  late  ftatofe ;'  and  b*  a  cer- 

tiorari to  remove  the  conviction,  the  j  aft  ice  made  his  return 
in  Englijb,  which  Mr.  Cbefhire  moved  to  quafli ;  but  k 
was  allowed  to  be  good  in  this  cafe. 

C  x5°3  17.  Domina  Reglna  vcrfus  Dixon. 

[Hill.  2  Aoo.  B.  R.    2  Ld.  Raym.  971.  S.  C] 

tob^^w^e1  ACe?i'orat'  after  convi&ion  ought  to  be  to  remove  the 
indiamemand  iwWtment  and  Coavi&ion,  *nd  if  it  make  ittention 

conviaion,         of  the  indictment  only,  and  not  of  the  conviction,  it  may 

hc«v?lted,ldillt  **  Sua*cd »  *"*  if  lhc  P8"*?  tafceit  out  b^01*  conviaio% 
JmI^Uc.  but  wiI1  not  ufe  it  till  after,  he  ought  to  lofe  the  benefit 
3  sj*.  7*.        thereof. 

t8.  Regina  w/^fo  Knatchbull  &  al. 

[MIL  2  Aim.  B.R.] 

certiorari  not       a  Motion  was  made  for  ft  cerfhrari  to  remove  an  india* 

£?or£L£L  mentfoundattheaOtewin^^jagaMiftMr.AVw^A. 

li^cry,  unkf&  for   butt  and  other*,  but  denied^  though  eameftly  prefled  for  ; 

rpcci-]  caufc       t(fo  the  fame  thing  was  done  in  Mr.  Thomburf^  cafe,  who, 

with  others,  was  kidtded  at  the  Old  Bailey  for  a  Jacobite 

conventicle,  and  it  was  prefled  by  him  in  perfon  to  have  a 

certiorari,  intimating  partiality  and  prejudice  in  the  lord 

Poft  151.  Ante  mayor  and  aldermen  againft  him ;  out  at  laft  it  was  dt> 

»44^  sted  for  this  particular  rcafen,  Ws.  that  the  motion  hap- 

p.1  c!  ch.  27.     pencdin  the  end  of  Hilary  term,  fo  Aft  it  would  ©cca- 

uct.  27.  *         (ton  a  delay  of  juftice  ;  otnerwife  it  fcems  they  wdutd  have 

granted  it. 

19.    Domina  Regina  vcrfus  White. 

[Paf.  4  Ann.  B.  R] 

Certiorari  to  re-  A  Certiorari  was  granted  to  remove  an  order  of  feflions- 
St^^tefi    -  madc  by  Ac JufticC8 <*  Northampton/hire,  for  removing 

cd  07  « judged"  a  ^igh  conftable  and  putting  in  another.  Sir  James  Mon* 
to  remove  bdia-  tague  moved  for  a  procedendo^  becaufe  the  writ  was  made 

'    out 


Certiorate  iRecomarL  t  *s° 

out  on  the  Saturday  before  the  term,  tefte  the  1 2th  of  Ft-  ««*»>  ***»  «*k 
iruary,  and  the  >/  was  not  figned  tiH  the  firft  day  of  this  Tl£^ssT** 
Eafter  term,  and  a  procedendo  was  granted  for  this  irregu-  Holt  131.  s.  c. 
larky  :  And  it  was  h«Jdt  that  in  writs  of  certiorari  granted  1.Htwk:  !/ c# 
to  remove  orders,  the  fiat  for  making  out  the  writ  mull  be  c  '*7'  €    ** 
tigncd  by  * judge,  and  the  writ  itfelf  need  not ;  but  in  cafe 
$f  writs  of  certiorari  to  remove  indi&ments,  the  fiat  mult 
be  figned  aj»4  th*  writ  too,  and  that  the  latter  is  required 
by  the  late  aft  of  parliament :  And  Molt  C.  J.  faid,  that  if  High  coniuu* 
tb*>fo  had  bt&fl  figned  on  the  fame  day  the  writ  was  taken  ltmonWe- 
^ut,  ttot  wnMld  haye  been  well,  becaufe  it  was  before  the 
tffojrwiay ;  but  rjfal  figued  this  term,  cannot  warrant  a 
certiorari  fefted  tte  laft  day  of  Uft  term  :  Alb  they  held 
high  conftables  might  be  removed,  as  well  as  petit  con- 
ftables, and  the  ju&iccs  at  fieffions  were  the  beft  judges  of 
that,  matter. 


20.    Nehuffr  Cafe.  [  iji  ] 

[Pafch.  4  Ann.  B.  R.] 

MR.  Montague  moved  for  a  certiorari  to  remove  an  in-  ^^"^"^^"JK!?***" 
didhnent  at  the  Old  <Mfc  for  a  cheat.    The  cafe  8.%%?^ 
was,  That  the  defendant  borrowed  600 1,  of  a  feme  cdbert%  ciaicaufc. 
and  promifed  to  fend  her  fine  cloth  and  gold  duft  as  a 
pledge,  and  feht  no  gold  duft,  but  fome  coarfe  cloth  worth 
little  or  nothing :  tney  offered  to  try  it.  the  fame  term,  vs.  str.  549. 
which  would  be  a  benefit  to  the  profecutor,  who  by  the  so+** 
courfe  of  the  Old  Bailey  could  not  try  it  fo  foonj  and  the 
Court  granted  a  certiorari,  becaufe  the  fa&  was  not  a  mat- 
ter criminal,  but  it  was  the  pcof^cutor's  fault  to  repofe  fuch 
a  confidence  in  the  defendant  (a)  \  and  becaufe  it  was  an 
abfiird  prpfoiitigp,  apd  the  defendant  offered  to  try  it  that  Ant*  144, 150. 
term  (p). 

{a)  R.  ace,  1  Wfy  sol.  %  Bur.  [t)  Fot  divers  cafes  of  certiorari* 
1125.  f  Bl  R.  274.,  and  W'  Gilb.  beiag  granted  tp  the  Old  Bailey,  fee 
Law  of  Evidence,  by  Loft.  650.  note  to  6th  ed»  0/  Hawk.  vol.  ii. 

pa*  408. 


21.    pomina  Regina  vcrfus  Barnes. 

[Mich.  4  Ann,  B.  R.     2  Ld.  Raym.  1199.  $•  C'  <*&*&  R«  *• 
fiaines.] 

AN  order  was  made  againft  A.9  and  the  certiorari  was  to  ▼■Hmos.  Ann 
remove  all  orders  againft  A.  and  B.     £t  per  Cur.  JY^4?" 
This  (hall  not  remove  the  order  againft  A.  alone,  but  i%  454, 65s.  ' 
ought  to  be  for  all  orders  againft  A.  and  B.  or  either  of 
them. 

O  % 


is  i  .      Cbalfenge*  { 

22.   Sir  Godfrey  Kneller'/  Cafe. 

[P»fch.  5  Ann.  B.R.] 

After  certiorari     T  F  there  be  a  forcible  detainer,  and  an  inquifition  taken, 

?tioTo7fordUe  and  the.n  a  certiorari  t0  remove  the  inquifition,  and 
detainer,  juftkej  then  there  is  a  new  forcible  detainer,  the  juftices  may, 
cannot  award  notwithftanding  the  certiorari,  record  the  force  •,  butcher 
reftitution.  cannot  proceed  to  award  reftitution  :  So  if  after  the  inqui- 

fition, and  before  the  certiorari,  there  had  been  a  forcible 
detainer,  the  juftices  might  have  recorded  the  force ;  but 
all  proceedings  upon  fuch  inquiGtion  arc  flopped  (a). 

{a)  Where  a  profecutor  moves  for  to  obtain  it,  or  to  remove  the  record 
a  certiorari,  it  goes  of  courfe;  but  the  back  again  by  procedendo,  Bur.  24.60.. 
defendant  mufl  fhew  a  fpecial  ground    and  vide  2  T.  R.  89. 


f  *s*  ]  Ctmilense, 


I.  Anonymous. 

[Trln.  1  W.  &  M.] 


Challenge  for 
ravoui. 


T  J  PON  a  trial  at  bar  the  queftion  was,  Whether  the 
w  fair  called  Way-Hill  fair,  fhould  be  kept  at  Way-Hilf, 
or  at  Anderryf  And  one  of  the  jury,  was  challenged  be- 
caufe  he  lived  at  Way-Hill 4-  and  the  objection  was,  that, 
the  fair  occafioned  manure  to  improve  the  ground.  On 
the  other  fide  it  was  confidered,  that  the  fair  occafioned 
trampling  of  the  grafs.  This  being  a  challenge  to  the  fa- 
vour, two  of  the  jurors  were  fworn  to  be  triers,  and  their 
oath  was,  Toujball  well  and  truly  try  whether  A.  (the  jury, 
man  challenged)  Jlands  indifferent  between  the  parties  to  this 
iff**. 


cm»       "'***%% 


2.  Rex  &  Regina  vcr/us  Warrington  &  ah 

[Pafch  3  W.  &  M.  B.  R.] 

INFORMATION  for  a  riot  committed  in  Chefter  §  4  Mod.  65. 
t  it  was  fuggefted  upon  the  roll  that  one  of  the  (heriffs  c«th-*»4-S.C. 
was  a  defendant,  upon  which  the  venire  facias  was  prayed  combTioi.'' 
and  direfted  to  the  other  fheriff.    Upon  not  guilty  plead-  Cafes  B.  R.  »a. 
ed,  the  jury  found  them  guilty ;  after  which  it  was  moved  ^  l66,o 
in  arreft  of  judgment,  that  the  venire  (hould  have  been  fon/ire^eriffl, 
awarded  to  the  coroner,  becaufe  both  (heriffs  make  but  amioneUchai- 
one  officer,  or  rather  that  both  perfons  make  but  one  fhe-  *j|^j?5!e  au 
riff:  Sed  non  allocatur  $  for  though  one  be  challenged,  the  rcftcd  to  the 
other  may  execute  the  writ,  but  he  does  it  in  the  name  of  <*hcr-    3  LcT- 
both;  as  where  one  arrefts a  man  or  neglefts  to  arreft  a  ??9'sbow*4oo. 
man,  the  arreft  or  negled  is  the  aft  or  negleft  of  both. 
The  coroners  are  not  the  proper  officers  of  the  court  in  any 
other  cafe  but  where  the  flieriff  is  abfolutely  improper ; 
not  where  there  is  no  flieriff  at  all.     If  the  fheriff  die,  the 
coroner  cannot  execute,  &c.    In  the  cafe  of  two  coro- 
ners, if  one  be  challenged  the  other  muft  aft,  and  yet 
both  make  but  one  officer ;  fo  in  this  cafe  one  fheriff  is 
challenged,  ergo  the  other  muft  aft.     2  Mod.  24,  199. 


3.  Anonymous.  [XJ3] 

S^OO  KE  being  indi&ed  for  high  treafon,  and  the  jury  Juryman  may 
^    called,  he  offered  to  afk  the  jurors,  in  order  to  chal-  not  **  «»»"** 
lenge  them,  if  they  had  not  faid  he  was  guilty,  or  would  crimioaTor ^fa- 
be  hanged.     Et  per  Cur.  This  is  a  good  caufe  of  chal-  mom,  io  order 
lenge,  but  then  the  prifoner  muft  prove  it  by  witneffes,  *>  dwtienge. 
not  out  of  the  mouth  of  the  juryman.    A  juryman  may  be  x        sss" 
aflced  upon  a  voir  dire,  whether  he  hath  any  intereft  in  the 
caufe  ;  whether  he  hath  a  freehold ;  for  thefe  do  not  make 
him  crimiual :  but  you  (hall  not  afk  a  witnefs  or  juryman, 
whether  he  hath  been  whipped  for  larceny,  or  convi£fc  of 
felony ;  or  whether  he  was  ever  committed  to  Bridewell 
for  a  pilferer,  or  to  Newgate  for  clipping  and  coining ;  or 
whether  he  is  a  villain  or  outlawed ;  becaufe  that  would 
make  a  man  difcoverthat  of  himfelf  which  tends  to  fhame, 
crime,  infamy,  or  mifdemeanor :  So  it  is  in  this  cafe,  the 
anfwer  would  charge  him  with  mifdemeanor  or  mifbeha- 
viour.     Et  per  Powel,  Juftice :  In  a  civil  caufe  you  may 
perhaps  afk  a  man  if  he  has  not  givert  his  opinion  before* 
hand  upon  the  right}  for  he  might  have  done  that  as  ar-  Co. Lit.  15S.hu 
bitrator  between  the  parties:    Otherwife  in  this  cafe.   3*UCom  364- 
Goofs  Trial,  ar,  28, 

03 


$  (jUiac*  fp<m  J2$£> 


i.  Anonymous. 

[Mich.  1689.  In  domo  Procenmt.] 


Land  fetttea  1n       a  Man  limited  an  eftate  to  truftees  for  payment  of  debts 
\M«£t^  and  legacies :  The  truftces  raifed  the  whole  money, 

foon  at  the  mo-  and  the  heir  prayed  to  have  the  land ;  and  this  was  op- 
neyifc  raifed,  pofed,  becaule  the  truftees  had  not  appl/ed  the  money,  but 
dEb/tiST  cpnvcTted  it  to  their  own  ufe,  fo  that  the  debts  and  leg*, 
cruftees.  Mod.  cies  remained  unpaid  :  It  was  refolved,  that  the  heir  fhould 
Cafes,  *c.  171.  havc  the  janj  discharged,  and  the  legatees  fhould  take 
JT/^r  f/6.  their  remedy  againft  the  truftees  \  for  the  eftate  was  debtor 
for  the  debts  and  legacies*  but  not  for  the  faults  of  the 
truftees,  and  therefore  is  only  liable  fo  long  as  the  debts, 
feV.  (hould  or  might  be  paid.  And  where  the  land  has 
borne  once  its  burden,  and  the  money  is  raifed,  it  is  dif- 
charged,  and  the  truftees  liable  [a). 

(a)  R.  ac.  Carter  v.  Bamardijlon,  1  P.  Wms.  5 18. 


[154] 


a.     Beft  contra  Stamford. 

[Mich.  4  Ann.  In  Cane.] 

Term  created  for    jp£  M  E  file  feized  in  fee,  upon  her  marriage  with  A.y 

*£$£*£-  r    makes  a  leafe,  to  truftees  for  100  years,  in  truft  for 

mined,  is  attend-  the  hufband  for  his  life,  remainder  to  herfelf  for  life,  re- 

•nt  on  the  inhe-  nmnfcx  to  the.  iffuc  of  that  marriage,  remainder  to  the 

AbTaH.  p?  10.  wife,    her  executors  and   adminiftrators ;   hufband  dies 

S.c.    %  Vera,  without  iffue 5  (he  marries  a  fecond  hufband,  and  dies: 

5*°!  PrwMm  Wh^s*  this  tcnn  ^ould  be  attendant  upon  the  inherit- 

j^.'  ance,  or  fliould  go  to  the  hufband  as  a  term  in  grofs,  was 

the  queftion.     Et  per  Cur.  It  is  a  term  attendant,  becaufe 

the  truft  for  which  it  was  created  is  at  an  end,  the  firft 

hufband  being  dead  without  iffue:  As  where  a  term  is 

created  to  raife  portions,  and  the  portions  are  paid ;  or  a 

termor  purchafes  die  inheritance  in  truft,  the  terni  fhall 

be  attendant.    And  as  for  the  fecond  hufband,  it  cannot 

be  intended  that  be  was  then  thought  of. 

*  Money 


«■  Money  articled  to  be  laid  out  in  land,  (hall  be  takes  ine^fry  i»a 
«  as  land*  in  equity ;  for  this  Court  is  to  enforce  the  exe-  2St^J^ 
41  cutionof  agreements,  and  therefore  looks  upon  land  ney,  and  money 
4<  agreed  to  be  fold,  as  money,  and  money  agreed  to  be  »«rccd  to  **  ^a 
*«  laid  out  in  land,  to  be  in  fad  a  real  eftate,  which  fhall  S""^ 
**  defcend  to  the  heir:  Sed  quart,  If  money  be  ahicled  to  Cafes,  *c.  171. 
44  belaid  out  in  land,  in  a  marriage  fettlement,  upon  fail- 
*l  ure  of  iffue,  and  there  is  no  iffoe,  but  debts  by  fimple 
£t  contract ;  whether  this  money  fhall  be  taken  as  land, 
4<  and  thereby  defeat  creditors  ?"  (*) 

{*)  Fide  Powell  on  Contracts,  vol.  ii.  105,  xo6.  Br.  Cb.  223.  3  P.  Wm.  217. 


3.   Anonymous. 

[27  Junii  1707.     4f  Lord  Chancellor's  Hotfe.] 

I T  was  held,  1  ft,  That  if  one  by  will  or  deed  fubjea  his  J*g  £■*  *• 
*    lands  to  the  payment  of  his  debts,  debts  barred  by  the  JJ^  £J£lUm 
ftatute  of  limitations  fhall  be  paid  ;  for  they  are  debts  in  red  by  the  fr- 
agility, and  the  duty  remains  j  the  ftatute  has  not  cxtin-  *■*  ^5°™** 
fuiftcd  that,  though  it  hath  taken  away  the  remedy  (£)•  J2J|  a  Vcra. 

%.  It 

(A)  This  pennt  has  been  agitated  in  der  fome  difficulty  to  determine  the 

fume^oent  cafes,  and  does  not  appear  cafe  if  it  depended  upon  that  point*, 

in  any  of  them  10  be  judicially  fettled.  That  cafe  was  alfo  decided  upon  the 

In  Blakvway  v.  the  Earl  of  Strafford*  preemption  of  payment  anting  from 

%  P.  Wms.  373.  Sel.  Ca.  in  Cb.  57.  length  of  time.     In  Truman  v.  Fern* 

iz  Eq.  Ca.  At.  579.  pi.  6.  the  ftatute  ton,  Convf.  548,  the  following  obferv*. 

of  limitations  was  pleaded  to  a  bill  ation  was   made  by  Lord  Mansfield 

filed  to  have  the  benefit  of  a  devife  arguendo;  Where  a  man  devifes  his 

in  truft  for  payment  of  debts,  and  the  eftate  for  payment  of  his  debts,  a 

Sa  was  over-ruled  ;  but  the  Honfeof  Court  of  Equity  fays  (and  a  Court  of 

rds  reverfedthe  decree,  and  ordered  Law,  in  a  cafe  properly  before  them, 

the  plea  to  ftand  for  an  anfwer,  3  Bro.  would  fay  the  fame),  all  debts  barred 

P.  C.  305.     In  Jones  v.  the  Earl  of  by  the  ftatute  of  limitations  (hall  come 

Strafford,  j  P.  Wms.  78,  upon  a  fimi-  in  and  (hare  the  benefit  of  the  devife, 

lar  cafe,  the  fame  order  was  made  ;  becaufe  they  are  due  in  conference, 
but  no  Anther  proceedings  appear  Co        The  following  cafes  may  "perhaps 

have  been  had  in  either  of  thefe  caufes.  be  deemed  analogous  to  the  prefent 

In  Lacon  v.  Briggs,  3  Atk.  107.,  Lord  fubjedt,  Markw  v.  Pitfield,  i  P.  Wms. 

flardwic&e  is  reported  to  have  faid9  558.  zEq.  Ca.  Ab.  516.   On  a  devife 

that  "  he  wondered  how  the  rule  at  for  payment  of  debts  with  intereft,  a 

firft    prevailed,    and  judges   always  debt  fairly  contracted  during  infancy 

f  rumbled  at  it,  though  it  is  now  efta-  was  decreed  to  be  paid.    %uanl§ck* 

lifted  in  equity,' *     In  that  cafe  pay-  mffignee  of  England,  v.  England,  5  Bur. 

ment  was  prefumed  from  circumflances  26*8.   a  BL  702.  The  debt  of  the 

and  length  of  time.    In  Ougbterlonej  petitioning  creditor  on  a  commiffioa 

v.  EarlPowis,  Ambler  231,  the  queU  of  bankrupt  was  contracted  above  fix 

tion  came  again  before  Lord  Hard"  years  before  the  lifting  of  the  com- 

vricke,  who  laid  that  he  Ihould  be  un-  million ;  the  bankrupt  fubmitted,  and 

O  4  it 


*$4f.  Gfmncerg, 

i4x.  Eq.  Cju  2.  It  was  held,  That  if  there  be  a  bond-debt,  and  the  in- 
Ud'ftiiia^  terefthath  out-run  the  penalty,  it  {hall  not  carry  intereft 
imereft  beyond  beyond  the  penalty ;  for  the  defign  of  the  fettlement  was 
the  penalty.  not  to  increafe  the  debt  beyond  what  is  due,  but  to  give  a 
33?E^QLAk  farther  fecurity j  however,  if  the  devifee  or  truftee  ne- 
a88.  *  "  gle£ts  to  pay  in  a  reafonable  time,  he  {hall,  after  fiich  ne- 

gleft,  pay  intereft  beyond  the  penalty  3  per  Cowper,  Lord 

Chancellor. 

it  was  held  that  no  obje&on  coold  be  fame  was  held  in  Swayne  v.  Wallingtrt 

taken  by  a  third  perfon,  becaufe  the  *  Str.  746.     Ft.  ante  28.   Prcc.  Cb. 

ftatute  does  not  deflroy  the  debt,  it  385. 
only  takes  away  the  remedy*    The 

[155]  4.    Anonymous. 

[Mich.  6  Ann.  In  Cane] 


T  F  a  truftee  or  executor  compound  debts  or  mortgages, 
*  and  buy  them  in  for  lefs  than  is  due  upon  them,  he  mall 


Troftee  buying 
in  debn  for  lefi 

jiot^aijowd  not  take  the  benefit  of  it  himfelf,  but  other  creditors  and 
forthewh«ie.  legatees  {hall  have  the  advantage  of  it;  and  for  want  of 
Sche^rlh«fiM  thcm>  the  hencfit  {hall  go  to  the  party  who  is  entitled  to 
jnh&  own  right,  the  furplus.;  but  if  one  ads  for  himfelf,  and  being  not  in 
jVera.49>33*»  the  circumftances  of  a  truftee  or  executor,  buy  in  a 
4*4»47*»  mortgage  for  lefs  than  is  due,  or  for  lefs  than  it  is  worth, 

/pr^t  *&^r??/    ,     he  (hall  be  allowed  all  that  is  due  upon  the  mortgage  5  for 
<•£.  A*p/r  fA±  tz  *\     he  (lands  in  the  place  of  him  that  affigncd,  viz.  the  mort- 
*nm^*^"^//  J*  ^*f7l    gagee,  who  might  have  given  it  to  him  gratis:  and  what 
X.  *y   '•  ^  '      A   js  jue  mult  be  the  meafure  of  our  allowance,  and  not  what 
he  gave ;  for  that  might  have  been  more  than  it  is  worth, 
as  well  as  lefs  %  and  fince  he  runs  the  hazard,  if  lofs  hap- 
pens, he  ought  to  have  the  benefit  in  cafe  it  turns  to  ad- ' 
vantage :  So  faid  and  admitted  per  Co*wpery  Lord  Chan* 
cellor  (a). 

(a)  Fide  2  Com*  Dig.  $d  edit.  730. .  Chancery ,  4  W.  30. 

5.     Cuthbert  contra  Peacock, 

[Mich.  6  Ann.  In  Cane] 

Legacy  to  a  ere-     TJ  Owed  his  niece  A.  100/.  by  bond,  and  having  two 

^d£ah?t°r  "    °ther  nicccs>  •*•  and  Cm*  makes  his  wiH'  and  bc" 

Jeb^hcwto'be    queaths  300  /.  ro  his  niece  A.,  and  to  his  two  other  nieces 

taken.  Eq.  Ab.  200 A  a-piece.     After  that  he  borrowed  another  ioo/.  of 

a°YeJo  *  S.C"  *"S  n^ce  ^'9  and>  being  indebted  to  her  in  aoo  /.,  died  ; 

«a.  59J.      an(j  f0  pf0ve  t^e  ^00  /,  ftould  go  in  fatisfafiion  of  the  debt* 

Mr.  Vernon  infilled,  that  it  was  the  rule  in  equity,  and  had 

been  often  decreed,  that  where  a  teftator,  being  indebted, 

give* 


Cfcamerg. 


iss 


gives  his  debtee  a  legacy  greater  than  his  debt,  it  (hall  go  *  v«rn.  *59, 

in  fatisfadion  ;  for  a  man  {hall  be  intended  to  be  juft  be-  Vvfmu\su 

fore  he  is  kind  ;  otherwife  where  a  legacy  is  lefs,  for  that  617.  *  Br.  Ch. 

is  neither  to  be  juft  nor  kind,  and  Ihali  not  be  taken  to  go  4°°* 

in  fatisfa&ion  of  any  part.  Cowper,  Lord  Chancellor,  faid, 

It  might  be  as  good  equity  to  conftrue  him  to  be  both  juft 

and  kind,  if  he  intended  to  be  both  ;  that  if  any  part  of 

300  A  be  applied  to  the  payment  o£  the  debt,  as  for  fo 

much  it  is  not  a  gift,  whereas  a  legacy  muft  be  taken  to  Ugaqrmuftbe 

be  a  gift  or  gratuity  (a) :  And  there  being  aflcts  and  fome  <*£«*»««* 

proofs  of  the  teftator's  greater  kindnefs  to  jf.  than  his  ' 

other  nieces,  his  Lordihip  decreed  her  the  whole  300  /• 

over  and  above  her  debt  (b). 


(a)  R.  ace.  f  oft  508. 

\b)  Vide  3  Atk.  65.  The  rule,  that 
where  a  debtor  gives  a  legacy  as  large 
or  larger  than  the  debt  it  (hall  be  con- 
sidered as  a  fatisfa&ion,  is  fully  efta- 
bliihed.  Though  courts  have  not  ap- 
proved of  it ,  and  always  endeavour, 


if  there  is  any  room  for  it,  to  diiKn- 
guifh  cafes  out  cf  it,  3  Atk.  96.,  ap- 
pointing the  legacy  to  be  paid  at  a 
future  period,  however  near,  takes 
the  cafe  out  of  the  general  rule.  Vide 
2  Vex.  635.  2  P.  Wnu.  555.  2  Atk. 
300.  Prec,  Cb.  270. 


6.     Kemp  contra  Coleman. 

[Mich.  Vacation,  6  Ann.] 


I*s6] 


PE  R  eundum  Dominum  Cancellar.  inter  Kemp  W  Cole*  Bond  g'ra  t» 
man%  Mich.  vac.  1 707.     It  was  laid  down  as  a  rule  in  "^JJ^^wL 
equity,  that  where  the  fon  without  the  privity  of  the  father  fttho?*  pri*irjt 
or  parent  treating  the  match,  gives  a  bond  to  return  or  re-  »  *<**• 
fund  any  part  of  the  portion,  it  is  void  (r). 


(c)  Any  private  agreement  or  trea- 
ty, infringing  the  open  and  public 
agreement  of  marriage,  is  confidered 
as  fraudulent,  Peyton  v.  Bladwell, 
I  Vera.  240-  Redman  v.  Redman, 
1  Vem.  348.  Gale  v.  Lindo,  1  Fern. 
475.  Lamlee  V.  Hanman,  2  Vem.  499. 
Ktat  v.  Allen,  2  Vem.  588.  Webber  v. 
Farmer,  2  Bro.  P.  C.  88.  Morri/on  v. 
Arbutbnot,  1  Br:  Cb.  Rep.  548.  «. 
Pitcdime  v.  Or  bourne,  2  Vex.  375.  "  In 
Neville  v.  Wilkinfon,  before  Lord  Tkur~ 
low,  in  November  1782,  his  Lordihip 
laid  he  would  not  lay  it  down  as  a  rule 
that  fraud  in  cafes  of  this  nature  muft 
be  upon  an  article  exprefsly  contracted 
for,  but  any  reprefentation  mi  (leading 
the  parties  contra&ing  on  the  fubjeft 


of  the  contract,  was  within  the  prin- 
ciple of  the  other  cafes ;  and  his  Lord- 
ihip relieved  by  injunction  againft  a 
bond  entered  into  by  the  plaintiff  to 
the  defendant  before  the  plaintiff's 
treaty  of  marriage,  the  defendant  hav- 
ing by  the  plaintiff's  deiire,  upon  the 
occafion  of  fuch  treaty,  miireprefent- 
ed  to  the  wife's  father  the  amount  of 
the  plaintiff's  debts,  and  particularly 
concealed  from  him  the  bond  in  ques- 
tion, and  this  relief  was  given,  al- 
though it  did  not  appear  there  was 
any  a&ual  flipulation  on  tbe  part  of  the 
wife's  father  in  refpeft  of  the  amount  of 
the  plaintiff's  debts.  Vide  etiam  Key  v. 
Bradjbaw,  2  Vem.  102.  Woodbovfe  v. 
Sbepley,  2  Atk.  535.  Blanckctt  v.  Fcj 

ttr, 


15* 

t*r»  %  Vex.  264.  Mtmtefiort  v.  Monte- 
fori,  1  BL  Rip.  363.  Jack/on  v.  /)*- 
*fafW,  3  fir*  £#.  551."  The  above 
is  a  note  by  Mr.  Cox  to  the  cafe  of  Ro- 
berts v.  Roberts,  3  P.  JFjwj.  74.  In  ftrfeff 
v.  Ben/on,  1  P.  /Paw.  496,  it  was  held 
that  a  private  bond  to  pay  back  part 
of  the  portion  was  void*  notwithftaod- 
ing  it  had  been  affigoed  for  the  benefit 
of  creditors.  The  forty  to  any  fach 
private  agreement  is  entitled  to  be  re- 
lieved againft  it,  as  appears  from  mofl 
of  the  cafes.  In  Peyton  v.  Blakewell, 
it  was  held  that  a  releafe  procured  af- 
ter marriage  from  the  hufband  by  the 
perfon  who  had  agreed  to  fettle  an 
cftate  on  him,  was  void.    In  Roberu 


Cfrancerp. 

▼.  Roberts,  noon  the  ion's  marriage, 
there  was  a  power  to  the  father  to 
fettle  a  jointure  upon  any  woman  he 
migh  t  afterwards  marry,  paying  1 000  /. 
to  the  fon.  Upon  the  father's  mar- 
rying, the  fon  was  prevailed  upon  by 
him  to  releafe  the  1000/.  and  to  00* 
tify  fuch  releafe  to  the  friends  of  the 
father's  intended  wife,  the  father  giv- 
ing a  private  bond  for  paying  the 
fame.  The  Court  refafed  to  relieve 
againft  this  bond,  as  the  releafe  was  in 
fraud  of  the  firft  marriage.  Moft  of 
the  cafes  on  this  fubjed  are  fully  dated 
in  Powell  cm  Contracts,  2  vol.  163  to 
*77- 


Wfo£>S'J? 


JLsndf  deviled  to 
f.  S.  paying  the 
bar  20,000 1, 
within  20  years, 
at  1000 1,  per 
ana.    Heir  en- 
tered for  non- 
payment, as  for 
forfeiture,  and 
detifee  relieved. 
3  Vent.  352.  In 
cafes  of  forfeit  - 
aire,  equity  can 
relieve  where 
they  can  give  fa - 
turadion. 
Intereft.    Eq. 
Ah.  108.  p.  4. 
S.C.    a  Vein. 
366,  594. 
•  Ch.  R.  i6t. 
1  Vem.  83. 


Taxes. 


7.  Grimfton  contra  Lord  Bruce  &  Ux. 

[In  Cane.  1707.] 

TT Devifed  his  lands  to  J.  S.  and  his  heirs,  on  condt- 
-*^  •  tion  to  pay  20,000  /.  to  the  heir  at  law,  viz.  1060 /• 
per  annum^  for  tne  firft  fixteen  years,  and  2000  /.  per  an- 
num after  that,  till  the  whole  (hould  be  paid ;  the  heir  en- 
tered for  non-payment  of  one  of  the  1 000  /.  per  annum, 
and  7.  S.  brought  his  bill ;  and  it  was  objected,  that  the 
condition  reftores  the  heir,  and  that  Chancery  ought  not  to 
aid  in  difherifon  of  him  :  But  it  was  refolved  by  Coviper9 
Lord  Chancellor, 

1  ft,  That  the  entry  of  the  heir  in  this  cafe  was  only  to 
inforce  the  payment  of  his  principal ;  as  where  a  mortga- 
gee enters  j  and  that  the  Court  can  give  him  intereft  for 
the  fame  from  the  time  it  became  payable;  and  that  where* 
ever  the  Court  can  give  fatisfa£tion  or  compenfation  for  a 
breach  of  condition,  they  can  relieve. 

adly,  That  for  every  1000/.  from  the  time  it  became 
payable,  the  legatee  or  heir  (hould  have  intereft,  becaufe 
both  the  fum  and  time  of  payment  were  certain  and  paft. 

3dly,  That  there  is  to  be  no  deduction  of  any  taxes,  be* 
caufe  it  is  not  to  ifiue  nor  arife  from  the  lands,  out  is  given 
as  a  fum  in  grofs,  fecured  by  entry  oa  the  lands  for  turn* 
payment. 


2.  Higgias  contra  Derby. 

[Midi.  Vacation,  6  Ann.  S.  C.  I  Wms.  9$.    %  Vera.  60Q. 
called  Higgins  v.  Dowler  (a).] 

np  RUST  of  a  term  of  years  was  declared  to  the  hut  ^^*jJLf  • 
*     band  for  life,  remainder  to  the  wife  for  life,  remain-  2^^,^* 
der  to  the  firft  fon  of  their  bodies,  and  the  heirs  male  of  limitation  in 
the  body  of  fuch  firft  (on,  (and  fo  on  to  every  other  fon,)  toU- 
and  for  want  of  fons,  then  to  the  daughters  of  the  faid  huf- 
band  and  wife.     The  hufband  and  wife  died,  and  there  If  the  eftate-taH 
was  no  fon  of  the  marriage,  but  there  was  a  daughter;  JJ2»ewSk 
and  the  queftion  was,  Whether  ihe  fhould  take  by  virtue  effca,  the 
df  this  limitation,  it  being  after  a  limitation  in  tail  to  the  darters  fl»U 
fons?  Etper  Ccnvprr,  Lord  Chancellor,  Where  the  limi-  ^JS^i*  ' 
tations  to  the  fons  ever  took  eife&,  and  #  the  eftate  veiled,  vi.  Rep.  B.  R. 
the  remainder  and  limitation  to  the  daughters  become  te^p-Hard^i*- 
▼oid  :  But  if  there  never  was  a  fon,  as  it  happened  in  this        £  1 57  J 
cafe,  the  remainder  is  good 5  for  the  limitation  mult  be 
conftrued,  if  there  be  a  fon,  then  to  him  ;  if  no  fon  but  a 
daughter,  then  to  her  (*). 

But  upon  reading  the  fettlement  it  appeared  to  be  thu9, 
And  in  default  of  iffue  male  of  the  body  of  the  faid  hujbandp 
then  to  the  daughters  :  And  therefore  it  was  held,  that  the 
hufband  took  an  eftate- tail,  and  for  that  reafon  the  limita- 
tion to  the  daughters  was  held  void,  being  after  a  plain  li- 
mitation in  tail  to  the  hufband  (c). 

(a)  Fide  1  Vex.  20s.  "  the  firft  executory  devife  of  the  whole 

(/>)  The  following  note  is  fubjoined  "  intereft,  any  one  of  them,  which  it 

by  Mr.  Coxe  to  the  report  of  this  cafe,  "  fo  limited  that  it  mufl  take  effeft  ( if 

i  P.  fFnu.  "  at  all)  within  twenty -one  years  after 

"  Notwithftanding  that  the  autho-  "  the  period  of  a  life  then  in  being, 

rity  of  this  cafe  has  been  in  fomc  in-  "  may  be  good  in  event,  if  no  one  of 

fiances  called  in  queftion,  (as  in  Clare  "  the  preceding  executory  limitations, 

v.  Clare,  Ca.  tern.  Talh.  26,  Wyth  v.  "  which  would  carry  the  whole  in- 

BlacAman,  1  Fez.  202.)  yet  it  feems  "  tereft,  happens  to  veil.     But  whet 

now  fully  eftablilhed,  by  Stanley  v.  "  once  any  preceding  executory  limi- 

Loigb,  2  P.  fFnu.  686.  Brooks  v.  Toy-  *'  tation,  which  carries  the  whole  in* 

lor,Mof.  188.  Stephens  v. Stephens,  Ca.  "  tereft,  happens  to  take-place,  that 

temp.  Tali.  228.  G&wer  v.  Grofvenor,  "  in  flan  t  all  the  fubfequent  limitations 

Barnard.  54.    Sheffield  v.  lard  Orrery,  "  become  void,  and  the  whole  intereft 

3  Atk.  287.  Pelham  v.  Gregory,  5  Bro.  4t  is  then  become  veiled."     Fearne's 

Pari.    Ca.  435.     Doe  v.  Fonnereau,  Cont.  Rem.  4^7.     Fide  alfo  the  notes - 

Doug.  470.    Marjb  v.  Marjh,  1  Bro.  to  Doe  verf.  Fonnereau,  Doug.   48 5^ 

Cha.  Rep.  293.  Knight  V.  Ellis,  2  Bro.  etfeq." 

Cha.  Rep.   570.    Hockley  v.  Mawbey,  (c)  From  the  report  in  Fernon  it 

3  Bro.  Cha,  Rep.  82.     The  refult  of  appears  that  the  queftion  arbfe  upon  a 

which  cafes    (in  the  words  of  Mr.  demurrer;  and  Sir  Jofje&yll,  in  Sion* 

Fearne)  19,  ««  that  whattver  number  ley  v.  Leigh,  2  Wms.  61 8,  fays,  that  at 

44  of  limitations  thext  may  be  after  to  what  h  laid  at  the  end  of  the  cate 

•  4  in 


i57  Cfianatg. 

in  Salk.  that  it  could  be  no  ingredient  have  been  too  remote,  yet  as  he  took 

in  the  judgment  of  the  Court ;  for  on  an  exprefs  eftate  for  life  before,  and 

arguing  a  demurrer,  the  court  cannot  this  was  not  the  cafe  of  an  inheritance, 

go  out  of  the  pleadings ;  and    this  it  by  no  means  follows  that  he  took 


muft  therefore  be  a  miftake.     And  it  any  eftate  by  words  of  implication  ; 

is  obferved  by  Mr.  Fearnef  (EJfay  on  and  the  words  in  default  of  ijfut  malt 

Corn.  Rem.  2  ed.  p.  400.)    that  al-  might   well  refer  to  fuch  default  of 

though  an  indefinite  failure  of  iflue  iiTue  male  as  was  before  expreued. 
male  of  the  body  of  the  huiband  would 


9.     Whitlock  contra  Waltham. 

[27  Jan.  Hill.  7  Ann.    At  the  Roils.] 

Payment  ofin-  TP  H  E  intereft  of  a  mortgage  was  paid  to  and  received 
tereft  of  mort-      -1      by  the  fcrivener  that  put  out  the  money ;  the  fcri- 

™Z  u&**v  TCncr  Pr0vcd  'm{olycl^t  5  and  the  queftion  was,  Whofliould 
)*  has  the  bond    bear  the  lofs  ?  And  it  was  admitted  in  this  cafe,  firft, 
or  mortgage-  That  if  the  fcrivener  be  entrufted  with  the  cuftody  of 

4VP.  4.Ss.  c-.  the  bond,  he  may  receive  the  intereft  }  and  though  he  fails, 
1  Vem.  150.  So  yet  the  mortgagee  ihall  bear  the  lofs :  And  that  fo  it  is  alfo 

he  deliver  u*  the  *n  *m^  C2L^e'  c  rcce*ve  *c  principal  and  deliver  up  thc 
bond*  VCa"ch.e  bond  >  f°r  being  entrufted  with  the  fecurity  itfelf,  it  ihall 
93.  vi.aVem.  be  prefumed  he  is  entrufted  with  a  power  over  it,  and 

Cb8,2c65*  PlC"    w"^  a  Power  t0  rece»ve  tbc  principal  and  intereft ;  and 
*  z°9'  the  rather  becaufe  the  giving  up  of  the  bond  upon  the  pay- 

ment of  thc  money  is  a  difcliarge  thereof;  otherwifeif  the 
obligee  take  away  the  bond,  for  then  he  hath  no  autho- 
rity to  receive  any  money. 
Otherwifr  of  2dly,  If  a  fcrivener  be  entrufted  with  the  mortgage- 

mortgage  d<*d.    deed>  not  thc  Dond,  jle  j^^  only  30^^^  t0  receive  the 

intereft,  but  not  the  principal ;  becaufe  the  giving  up  the 

deed  is  not  fufficient  to  reftore  the  eftate,  but  there  muft 

be  a  re-conveyance  5  whereas  the  giving  up  a  bond  is  in 

law  an  extinguifhment  of  the  debt. 

agiwT,  ^t^well       3^y>  That  though  the  fcrivener  has  neither  the  cuftody 

during  mort-       of  the  mortgage  nor  the  bond,  yet  if  the  mortgagee  agrees 

game's  life,  tho'  that  ^  mortgager  ^ia^  PaY  &&  intereft  to  the  fcrivener, 

he  hath  nather       ,  n.       °     1  u        •  «  1       r    •  % 

bond  nor  mort-  the  intereft  may  be  well  paid  to  the  fcrivener,  as  long  as 
g*gc  the  mortgagee  lives. 

And  afttr  his  4*hlv,  That  if  the  mortgagee  dies,  and  his  executor 

death,  if  execu-  comes  to  the  fcrivener,  and  receives  intereft  of  him  and 
eurefflyor  by  at  Ilis  handsJ  *at  became  due  after  the  death  of  themort- 
implkatioa.  gagee  ;  this  is  a  good  payment ;  and  if  after  fuch  receipt 
the  fcrivener  breaks,  the  mortgagor  (hall  not  bear  the  lofs; 
for  it  was  the  mortgagee  that  trufted  the  fcrivener,  and  the 
executor  came  into  the  agreement,  and  thereby  renewed 
it,  fuppofing  it  was  determined  by  the  death  of  the  mort- 
gagee, but  it  was  rather  an  agreement  than  an  authority, 
and  could  not  die  with  the  party.  Nota9  This  was  the 
principal  cafe,  and  affirmed  by  Cowptr^  Lord  Chancellor. 


[158  J 


Cfcancerp.      *^oUj  £>    ^jS 

io-    York  contra  Stone  &  aL     L^*Tj*^h 

[Nov.  16.  Mich.  8  Anril  In  Cane]  ^*>t* 

'IT  H  R  E  E  pcrfons  being  ioUjtly  intercfted  in  the  truft of  a  mortgage  fc.  *75  /" 

x     a  term  of  years,  onc/ot  them  mortgaged  his  third  vcri  ***  Joint- 
gart;  and  the  queition  wA  Whetbgr  the  Toint-teSnTy  SKr.1^ 
was  levered  in  this  cafe  t  It  was  admitted  to  be  a  fettled  Eq.  Ab.  493. 
point  in  Chancery,  That  if  H.  makes  his  will,  and  devifes  *•  *•  s-c- 
nis  land  to  one  in  fee,  and  after  mortgages  his  land  to  an-* 
other  in  fee,  this  is  no  total  revocation,  but  the  equity  of 

rolfimmion  ftiallnafft  hy  ltl.fi  rifiYifc   But  c*^r,  Lord  -^    r    I 

Chancellor,  held/mat  a  joint-tenancy  is  an  odious  thing  in  W*"  ^T^ '/£*t£ 
equity -,  that  as  to  the  cafe  of  the  will,  it  might  be  for  the  3$3  —/t/jl+u  fr  fa 
Benefit  of  the  mortgagor,  that  this  will  fhould  not  be  re-  o 

voked ;  but  that  it  is  to  the  difadvantage  of  the  mortgagor 
that  the  joint-tenancy  fhould  continue;,  becaufe  if  he  hap- 
pen to  die  firft,  a}),  his  ^ftatff  and  m^JBaSL^^  ' 
prefentatives  to  the  furvivorA  unlefs  it  be  conftrucd 
verance. 


1 1.  Duke  Hamilton  contra  Lord  Mohun. 

[20  Mali,  9  Ann.] 

r\  NE  of  the  marriage-articles  was,  That  the  intended  Covenant  before 
^     hufband  (hould  within  two  days  after  the  marriage,  Efc^Sfc'i 
for  the  peace  of  the  family,  relcafe  the  guardian  of  the  guardian  within 
young  lady  (the  Lady  Gerard)  of  all  accounts  of  the  mean  tyro  d*y«  aftwof 
profits  of  an  eftatc  that  belonged  to  the  lady.    Etper  Cow-  ^eftc^tjfct 
per,  Lord  Chancellor,  Admitting  there  was  no  furprife  or  aiide  \n  equity. 
concealment,  yet  this  covenant  ought  to  be  fet  afide  as  ex-  |q.  Ab.90.  p.«. 
torted  from  the  hufbnnd,  who  could  not  have  the  daughter  5Cjq,  65*.  era* 
but  upon  thefe  terms ;  and  that  wherever  a  mother,  or  fa-  1  P.'wmi.  118. 
ther,  or  guardian  infills  upon  private  gain,  or  fecurity  for  G,1^h'  29?« 
it,  and  obtains  it  of  the  intended  hufband,  it  (hall  be  fet  ,oM*- W- 
afide a,  for  the  power  of  a  parent  or  guardian  ought  not  to 
be  made  ufe  of  to  fuch  purpofe :  Tou  (hall  not  have  my 
daughter  unlefs  you  do  fo  and  fo,  is  to  fell  children  and 
matches.     And  he  held  thefe  contracts  with  the  father, 
&c.  to  be  of  the  fame  nature  with  brokage-bonds,  fefr. 
but  of  more  mifchievous  confequence,  a9  that  which  would 
happen  more  frequently ;  and  that  it  is  now  a  fettled  rule, 
That  if  the  father,  on  the  marriage  of  his  fon,  take  a  bond 
of  the  fon,  that  the  fon  (hall  pay  him  fo  much,  &c.  it  is 

void, 
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void,  being  done  by  coercion  while  he  is  under  the  awe  of 
his  father  (ft). 


(a)  The  cafes  in  which  Courts  of 
Equity  will  relieve  again  ft  unequal 
contracts  on  principles  of  public  po- 
licy,, arifing  either  from  the  fubjedl 
matter  of  the  contract,  or  the  relative 
£taations  of  the  contracting  parties* 
are  ftated  by  Mr.  Cor*,  in  a  note  to 
Ofmond*.  Ftivroy*  3  P.  Wnu.  131. 

The  following  decifont  have  taken 
place  on  points  fimitar  to  that  in  the 
text :  Pearcc  v.  ffaring,  cited  in  Hyl- 
ton V.  Hylton,.  z  Vex.  547.  The  de- 
fendant having  been  guardian  to  A  9 
by  A.'s  directions,  immediately  upon 
his  coming  of  age,  in  veiled  a  confi- 
de rable  fumof^f.'s  money  in  the  pur- 
chafe  of  dock  in  the  defendant's  name, 
which  A .  foon  after  confirmed  to  the 
defendant  by  deed  of  gift  The  deed 
was  fet  afide.  So  in  Hylton  v.  Hylton, 
where  the  defendant  was  acting  exe- 
cutor in  a  will  under  which  the  plain* 
tiff  was  entitled  to  coniiderable  pro- 
perty* and  foorr  after  the  plaintiff's 
coming  of  age  he  granted  to  the  de- 
fendant an  annuity  of  60/.,  gave  him 
a  general  releafe,  and  two  written 
ditcharges,  upon  his  delivering  up  fe- 
deral papers.   The  Court  fa  afidc  the 


grant,  and  dire&ed  a  conveyance  and 
account.  The  fame  principle  is  ap- 
plied to  tranfaftions  of  other  perfons 
between  whom  a  fimilar  confidence  has 
exifted  as  irt  the  before-mentioned  cafe 
of  Ofmond  v.  Fitzroy,  where  the  de- 
fendant having  been  employed  as  fer- 
vant  to  attend  upon  A.y  then  an  in* 
iant  about  feventeeB,  to  prevent  his 
being  impofed  upon,  and  continued  in. 
^•'sfervke  afterwards,  when  A.  was 
about  twenty -feven  years  of  age,  pre* 
vailed  upon  him  to  give  a  bond,  which 
was  kept  fecret  from  A.'*  friends,  and 
there  were  fome  proofs  of  the  weak* 
nefs  of  A.'s  capacity.  Griffin  v.  De- 
veuille,  cited  in  Mr.  Coxe's  note  to 
Ofmond  v.  Fit&roy,  where  the  plaintiff 
lived  fome  time  before  became  of  age 
with  his  filler  and  her  hufband,  and 
the  Court  fet  a  fide  fecurities  obtained 
from  him  by  them  on  his  coming  of 
age.  The  following  cafes  have  been 
decided  on  the  fame  ground  between 
parent  and  child  ;  Glifon  v.  Oiesien, 
2  At  A.  258.  3  Bro.  P.  C.  560.  Young 
v.  Pear,  z  Atk.  266.  Cocking  v.  Pratt, 
1  Fez.  400.  Hawes  v.  Wyatt,  3  Bro. 
Ch.  156. 


[159] 


A  term  limited 
in  remainder  af- 
ter the  father's 
death,  in  truft 
for  raiting 
daughter*  por- 
tions at  fuch  an 
age  or  marriage, 
when  either  hap- 
fens  the  portions 
may  be  raifed  in 
the  father's  life- 
time.   ,Eq.  Ab. 
317.  p.  5-S-C. 

6ij5.    3C.  R, 


12.  Corbett  &  Ux.  contra  Maid  well. 

[Trin.  9  Ann.  In  Cancel  1,] 

A  Bill  was  brought  for  railing  the  wife'*  -portion  out  of  a 
**  rcverfionary  term  expectant  on  her  father's  death : 
The  cafe  was,  Thomas  Maidiuell%  the  father  of  the  plain- 
tiff's  wife,  upon  his  marriage,  fettled  to  the  ufe  of  him* 
felf  for  life,  remainder  to  truftees  for  500  years,  remain- 
der to  the  heirs  male  of  his  body  by  his  intended  wife,  and 
if  he  (bouJd  happen  to  die  without  iflue  male  of  his  body  by 
his  wife,  and  there  fhould  be  one  or  more  daughters  of  their 
two  bodies,  which  Jhculd  be  unmarried f  or  not  provided  for 
at  the  time  of  his  death >  fuch  daughter  (if  but  one)  fhould 
have  2000/.,  and  y>Lper  annum  i fluing  out  of  the  profits 
till  the  portion  Ihould  become  due ,  the  portion  to  be  pay- 
able at  the  age  of  eighteen,  or  day  of  marriage,  and  a 

power 


Chancer?. 
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power  for  die  truftees  to  raife  it  by  fale  or  mortgage  of 
the  term,  or  perception  of  profits.  There  being  but  one 
daughter  of  this  marriage,  and  no  fon,  the  wife  died,  and 
the  daughter  being  above  the  age  of  twenty-one,  and  mar- 
ried to  the  plaintiff,  the  queftion  was,  Whether  the  trus- 
tees could  raife  her  portion  in  the  life  of  her  father  ?  And 
on  great  confideratton  it  was  held  by  the  Lord  Ccwper, 
Lord  Chancellor  {a\ 

I  ft,  That  though  a  term  is  limited,  in  remainder  tt> 
Commence  after  the  death  of  the  father,  yet  if  the  truft  is 
to  raife  a  portion  payable  at  the  age  of  eighteen,  or  day  of 
marriage,  without  queftion  the  daughter  (hall  not  wait 
the  death  of  her  father,  but  at  the  age  of  eighteen,  or 
marriage,  may  compel  a  fale  of  the  term. . 

adJy,  So  it  is  if  the  truft  of  a  term  for  raifing  daughters'  So  if  on  cootin- 
portions  be  limited  to  take  effeft,  in  cafe  the  father  dies  SgJ^JJjL 
without  iffixe  male  by  his  wife,  and  the  *ife  die  without  pens  in  the  life" 
ifibe  male,  leaving  a,  daughter,  in  fitch  cafe  the  term  is  of  the  father. 
fideable  in  the  life  of  the  father. 

That  fi>  far  it  had  been  carried  already,  but  he  doubted 
;whetber  he  could  have  gone  fo  far  in  cafe  the  matter  were 
res  bitegra  ;  but  that  the  reafoning  upon  which  it  had  been 
(banded  was,  that  by  the  death  of  the  mother  the  poffibi- 


(4)  Though  the  do&riae  mentkmed 
at  the  beginning  of  (he  cafe,  and  efta- 
bliraed  lathe  cafes  of  Greaves  and. 
Moddifon",  and  in   Gerard  v.  Gerard* 

2  Fern.  458.  are  received  as  law*  the 
inclination  of  the  courts  has  been,  ever 
fince  the  cafe  of  Corbett  and  Maidvoell, 
agafoft  raifing  portions  in  die  life  of 
the  father ;  and  they  have  endeavour- 
ed,  if  polible,  to  diftiftgttim  cafes 
from  the  general  rule;  as  in  Butler  v. 
Duntombe,  1  P  Wmu  448.,  where  the 
truft  was  to  raife  portioas  after  the 
commencement  of  the  term*  So  Church* 
man  v.  Harvey,  Amb.  335.  Rerejby  v. 
Nenvland,  2  P.  Wmt.  93.  a  Bro.  R. 
C.  487.  where  the  portion  was  to  be 
paid  at  eighteen  or  marriage,  or  as 
loon  after  as  it  could  be  conveniently 
ndfed  ;  and  there  was  a  provifo,  that 
if  the  rather  would  die  without  any 
daughter  living  at  his  deceafe,  the  term 
to  be  void,  and  a  power  with  the 
truftees'  content  to  rtvoke  the  ufes. 
Brome  v.  Berkley,    2  P.  Wms.  484. 

3  Bro.  P.  C.  437.  where  lands  were 
fimiced  to  the  hdband  for  life,  re- 
mainder to  the  wife- for  life,  remainder 


to  Com  In  tail,  remainder  to  truftees, 
in  cafe  there  mould  be  no  fon,  to 
raife  a  portion  payable  at  twenty-one 
or  marriage,  with  a  maintenance  in  the 
mean  time,  the  fif&  payment  whereof 
to  be  made  on  the  firfl  of  certain 
feafts  which  would  happen  after  the 
eft  ate  limited  to  the  truftees  Jhould  take 
effec?  in  pojfcjfion.  Stephens  v.  Dethick, 
3  Atk.  39.  where  it  was  provided 
that  the  daughters  mould,  out  of  the 
premifes  comprifed  in  the  term,  re- 
ceive a  yearly  maintenance,  and  that 
the  refidue  of  the  rents  mould,  in  the 
mean  time,  till  the  portions  became 
payable,  be  received  by  fuch  perfona 
as  fliould  be  entitled  to  the  reversion 
immediately  expectant  upon  the  de- 
termination of  the  term*  Fide  Sandys 
v.  Sandys,  1  P.  Wms.  707.  Hebble- 
thwaite  v.  Cartwrigbt,  Ca.  temp.  Talb. 
31.  Stanley  v.  Stanley,  r  Atk.  549, 
Hall  v.  Carter,  2  Atk.  354.  GoodaM 
v.  Rivers,  Mof  395.  Lyon  v.  Duke  of 
Chandos,  3  Atk.  410.  Smith  v.  Evans, 
Ambler 633.  Ccnway v. Conway,  3 Br*. 
Ch.  i6j. 

lity 


\  ^ 
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lity  of  iflue  male  was  extin& :  That  all  that  was  contin- 
gent in  the  cafe  has  happened :  It  is  become  impoffible 
that  there  (hould  be  iflue  male ;  and  as  to  the  father's 
death,  that  is  not  contingent,  for  all  men  mull  die ;  and 
it  is  now  the  fame  thing  to  fay,  when  the  father  (hall  die 
without  iflue  male  by  his  wife,  as  to  fay  when  the  father 
{hall  die. 

And  if  this  cafe  had  gone  no  farther*  it  had  been  no 
more  than  that  the  father  is  tenant  for  life,  remainder  to 
truftecs  for  500  years  for  raifing  daughters'  portions  pay- 
f  1 60 1  ahle  at  the  age  of  eighteen,  or  marriage ;  and  now  all 
contingencies  having  happened,  and  being  out  of  the  cafe, 
it  (hould  feem  within  the  reafon  of  the  firft  refolution. 

That  the  cafe  of  Greaves  and  Mattifon^  a  Jo.  ao  1.  comes 
fully  up  to  this  refolution :  Sir  Edward  Greaves  made  a 
fettlemcnt  to  the  ufe  of  himfelf  for  life,  remainder  to  the 
ufe  of  his  firft  fon  in  tale  male,  remainder  to  truftecs  for 
forty  years,  remainder  to  himfelf  in  fee :  The  term  is  de- 
clared to  be  in  truft,  that  in  cafe  it  {hould  happen  that  the 
faid  Sir  Edward  (hould  die  without  iflue  male  of  his  body, 
then  the  truftecs  (hould  raife  5000  /.  for  daughters9  portions 
payable  at  the  age  of  twenty-one,  or  marriage,  with  a  pro- 
vifion  for  maintenance  in  the  mean  time.  The  wife  died, 
c».  f  mp.  Talb.  leaving  two  daughters,  and  no  iflue  male ;  and  by  Pember- 
3<-  to»y  Dolben^  and  Raymon d%  it  was  refolved,  that  the  right 

to  the  portion  was  veiled  by  the  mother's  death  without 
iflue  male,  in  the  life  of  the  father ;  for  otherwife  the  fa- 
ther might  live  fo  long  that  the  portions  might  be  of  little 
fervice. 

Thus  far  the  Court  has  gone  for  convenience,  that 

young  women  may  have  their  portions  when  they  molt 

want  them. 

Bat  net  before         But  in  the  principal  cafe,  the  daughter,  who  is  the  fub- 

thc  contingency   jc$  0f  ^jg  pyoviGon,  muft  be  a  daughter  unmarried  or  un- 

kappneti.  provided  for  at  the  time  of  the  father's  death,  which  is  a 

contingency  not  yet  happened,  and  therefore  it  comes  not 

within  the  reafon  of  either  of  the  rules. 

As  to  the  30  Lper  annum  for  maintenance,  he  held,  that 
mult  be  intended  in  cafe  the  father  die  without  iflue  male, 
leaving  a  daughter  under  the  age  of  eighteen,  or  not  mar- 
ried, becaufe  otherwife  this  abfurdity  mult  follow,  that  the 
,  v  .daughter  muft  be  paid  maintenance-money  in  the  life  of 
*        the  father,  out  of  the  profits  of  a  term  that  is  not  to  com- 
mence till  after  the  father's  death* 
1  Sal'*.  » 50.  That  this  cafe  was  too  ftrong  for  the  Court  to  attempt 

64cC  s  *cVcrn'  *°  Sct  ovcr>  anc*  to  ^°  ft  would  create  great  confufion; 
3  Chan.  Rep.      and  it  would  be  to  no  purpofe  for  any  one  to  make  deeds, 
64®.  s.  c.        if  the  argument  of  convenience  or  inconvenience  (hould 
prevail  to  over-rule  them.    Bill  tlifiniflcd. 


Cftanccrg. 
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13.     Whitecomb  c&tf/n*  Jacob. 

[Trim  9  Ann.  In  Cane] 

1  V  otic  employ?  a  fadlor,  and  entrufts  him  with  the  dif- 
*  pofal  of  merchandize,  and  the  fa&or  receives  the  mo- 
ney, and  dies  indebted  (in)  to  debts  of  a  higher  nature,  and 
it  appears  by  evidence  that  this  money  was  veiled  in  other 
goods,  and  remains  unpaid,  thofe  goods  (hall  be  taken  as 
part  of  the  merchant's  eftate,  and  not  the  fador's ;  but  if 
the  fa£tor  have  the  money,  it  (hall  be  looked  upon  as  the 
fader's  eftate,  and  mud  firft  anfwer  the  debts  of  a  fupe- 
rior  creditor,  £sV.  for  in  regard  that  money  has  no  ear- 
mark, equity  cannot  follow  that  in  behalf  of  him  that  em- 
ployed the  fa&or  (a). 


Merchant's 
goods  la  the 
hands  of  the 
factor  not  liable 
to  debts  of  a  fa- 
perior  nature  j 
otherwise*/ mo* 
ney.   %  Vera. 
638. 
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{a  The  principles  of  this  cafe  have 
been  confirmed  and-  extended  by 
the  following  authorities  ;  concerning 
which  it  is  to  be  obferved,  that  every 
decifion  arifing  upon  the  bankruptcy 
of  the  party  entrufted  is  applicable  a 
fortiori  to  other  contingencies,  on 
account  of  the  provifion  in  flat.  21 
Jac.  1.  c.  19.  f,  10,  n.  concerning 
bankrupts  having  goods,  cjfe.  in  their 
pofTeflton  by  content  of  the  true  own- 
er. Copeman  v.  Gallant,  I  P.  Wins. 
314.  zEq.Ca  Ab.  113.  Goods  af- 
flgned  by  A  to  C.  in  truft,  to  pay  AS* 
debts,  are  not  affected  by  the  bank- 
ruptcy of  C.  Per  LA  Mansfield  \  How- 
ard v.  Jemmett,  3  Bur.  1 369.  If  an 
executor  becomes  bankrupt,  the  com- 
miflioners  cannot  fcize  the  fpecific  ef- 
fects of  his  tcltator,  not  even  money 
which  can  fpecifically  be  diftinguifhed 
and  afcertained  to  belong  to  fuch  tef- 
tator.  Per  Butter  J.  Rex  v.  Egging- 
son,  1  7".  R.  369.  If  a  fum  of  money, 
colle&ed  by  an  overfeer  who  became 
bankrupt,  had  been  kept  by  itfelf,  the 


affignees  could  not  have  touched  it. 
Per  Ld.  Ch.  King,  Godfrey  v.  Furzo, 
3  P.  Wmi.  185.  A  fador  to  whom 
£oods  are  consigned  has  no  property 
in  them,  nor  will  they  be  affected  by 
his  bankruptcy.  Zincks  .Walker,  zBl. 
Rep*  1 1 54.  Bills  of  exchange  fent  to 
an  agent  or  banker  to  indemnify  him 
againft  acceptances,  ruled  to  be  the 
fame  as  goods  configned  to  a  factor. 
Fide,  as  to  that  point,  ex  parti  D tanas, 

1  Atk.  232.  2  Fez.  582.  ex  parti  Our- 
fell,  Ambler    297,    ex  parte   Emery, 

2  Fez.  674.  difl.  that  where  a  note 
has  been  taken  for  the  money  [on 
goods  fold  by  a  factor  who  became 
bankrupt],  the  Court  followed  the 
note.  Farr  v.  Newman,  4  T.  R.  62 1  • 
Goods  in  the  bands  of  an  executor 
cannot  be  taken  in  execution  for  the 
executor's  own  debt.  Miller  v.  Race, 
1  Bur.  457.  On  bankruptcies,  bank 
notes  cannot  be  followed  as  identical 
and  diilinguilhable  from  money,  but 
are  always  confidered  as  money  or 
cafli. 


14.     Vane  verfus  Lord  Bernard. 


lft^/*d*J3+ 


[Mich.  1  Gforg.InCanc.  S.  C.  Prec.  Ch.  454.  Gi(b.  Ch.  193. 
1  Eq.  Ab.400.] 

T  ORD  Bernard  upon  his  marriage,  in  confideration  of  J^J^*^ 
-*-1    a  portion  of  10,000  /.  fettle4  tne  caftle  of  Rabj,  &c>  Sni  downa^ie 
to  the  ufe  of  himfelf  for  life,  without  impeachment  of  gnatcdafalaft 
Vol.  I.  P  wafte, 


i6i  Cftaplain* 

tenant  for  Hfc,  wafte,  remainder  to  his  fon  for  life,  faV .  The  fon  brought 
waSe™*  Chan.  a  k»H  agatnft  his  father  the  Lord  Bernard,  to  enjoin  him 
Caf.  32.  from  pulling  down  the  caftle;  and  Cowper,  Lord  Chan- 

1  Vera.  73s.  cellor,  granted  an  injunction,  becaufe  this  was  an  abufe  of 
.  the  power,  and  derogatory  to  the  grant ;  the  intent  of  that 

privilege  bcine  only  in  order  to  cut  down  timber,  and  open 

new  mines  (a). 

(a)  TidtFHc.Cb.  4C+.    1  Brown.     107.     1  P.   Wm.   526.    2  Br:  %%. 
1 66.  1  ftrtr..23.   I  Rot.  379.    3  Ack.     22  Vin.  Ab.  420. 
21$,  219.    I  Vnc.  264,  Jii,   Ambler 


Cl)aplatn. 


Brown  twyS/x  Mugg, 

[Mich.  12  W.  3.  B.  R.     2  Ld.  Raym.  791.  S.  C] 

Ki«c*ic]*pl4J«   cj^R^SPASS  for  taking  his  tithes  in  Iniboroiv.     By 
citraordiaaiy  U    jf    a  fpcqial  verdid  it  was  found,  that  the  defendant  being 
StorS^Jlthm*  paBeftd  of  the  benefice  of  Stockton,  and  a  chaplain  extra- 
ct H.  B.  c  13   ordinary  to  the  king,  was  prtfcnted,  inftituted,  and  in- 
*  "4-  3  srf^.   du&ed  to  the  re&ory  of  Inkboronv,  being  above  the  annual 
W-  *C*         value  of  8  /.  per  annum  s  that  the  benefice  of  Stockton  did 
thereby  tfccome  void,  and  continued  fo  for  two  years, 
when  the  defendant  was  prefented-to  it  again  by  the  king, 
as  upon  a  title  of  lapfe,  and  thereupon  inftituted  and-in- 
du&cd  t  and  that  Stockton  was  above  the  value  of  8  /.  per 
strvw*  45;     -annum.    Mt  per  Cur.  ift,  A  prefentation  of  the  king  of 
^SSSii$    &*  own  chaplain  does  import  a  difpcnfation  which  the. 
where  the  kiAf    king  himfeli,  as  fupreoie  ordinary,  has  a  power  to  grant, 
Fcfal?  W*  fc    an^  ^e  ^a^  ^vc  *^c  '>cnc^t  °*  folding  a  plurality  without' 
crad  facadfc*     an7  Previous  difpenfation :  But  if  the  king's  chaplain  be 
preferred  to  a  ftcond  benefice  by  a  fubjeft,  a  difpenfa- 
tion  is  ncceflary,  and  mult  be  obtained  before  his  inftitu- 
tion  to  the  Second  iking,    adly,  A  chaplain  extraordinary 
£  162  J       is  not  a  chaplain  within  the  benefit  of  the  ftatute  of  the 
21  H.  8.  c.  13  fa*  14/  but  only  the  chaplains  in  ordinary* 
Judgment  for  the  ptaintHF,  which"  was  affirmed  in  Cdm. 
Scacc.  by  a  majority  of  one,  *  Note,  He  has  no  waiting 
time;  but  has  only  an  entry  of  his  name  in  the  book  ^of 

chaplains* 
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chaplains.  A  chaplain  within  the  21  H.  8.  ought  to  be 
retained  under  feal.  3  Cro.  424.  Godb.  41.  If  the  king 
have  a  fpecial  title,  and  prefent  generally,  it  is  void.  Hob. 
302.  Etper  Holt>  After  inftitution  and  'induction  a  pre- 
sentation by  the  king  is  void,  though  it  be  ad  evrroboran- 
dum  ;  but  he  muft  obtain  a  patent  of  exprefs  grant* 


Charitable  filfe*. 


1*   Dominus  Rex  verfus  Lady  Portington. 

[+W.*M.]  A^— *.*.* 

f\  N  a  traverfe  to  an  inquifition  pofl  mortem  Anna  Bar-  AMbtotedcrUc: 
KJ  hw%  the  jury  found  for  the  king,  by  reafon  the  faid  ^^dSted 
Anne  had  devifed  her  land  to  fuperftitious  ufes  \  but  a  cafe  ©f  tmft  for  fa-9 
was  made  as  followeth  :  perftitioui  ufes, 

Ann*  Barloio  devifed  to  the  Lady  Portington  and  her  jL*?Eq°Ab. 
.  heirs,  abfolutely  without  any  truft ;  that  lhe  did  it  for  the  $$.  S."c» 
good  of  her  foul,  and  that  .the  devifee  owned   that  this  lSalk•  3*4- 
eftate  was  not  her's,.but  belonged  to  God  and  his  faints.  ClfelB- R#  3*' 
The  queftion  was,  Whether  this  devife  could  be  averred 
to  be  in  truft  to  a  fuperltitious  ufe  ?  And  the  Court  of 
King's  Bench  held  it  could  not,  and  that  both  from  the  n  Q  J  t   »dL~ 
ftatute  of  frauds,  and  from  the  nature  of  the  thing.    Sup-  00°  r^*%'  ^' 

pofing  the  devifee  was  a  nun,  it  was  confidered  how  the 
law  was  then ;  and  the  Court  held,  that  a  monk  now 
might  pur  chafe,  becaufe  that  part  of  the  canon  law, 
whereby  his  difability  arofe,  is*  now  abblifhed,  and  the 
common  law  takes  no  notice  of  him. 

After  this,  vix*  26  May  1693,  an  information  was  pre-  Bat  difcoreriWc 
ferred  in  the  Exchequer  for  adifcovery,  and  an  applica-  ,by  information 
tion  of  the  devife  to  an  ufe  truly  charitable. 

And  it  was  held,  ift,  That  the  ftatute  of  frauds  did  not  Statute  of 
bind  the  king  (a),  but  took  place  only  between  party  and  fraud«- 
party.     2dly,  That  the  king,  as  head  of  the  common- 
wealth, is  obliged  by  the  common  law,  and  for  that  pur-  , 

(a)  Vide  3  Atkyns  141,  154.  Lord  is  not  boand  by  a  ftatute  unlefs  he  is 
Hard,  there  cxpreiTcd  himfelf  doubt-  exprefsly  named.  Fide  .1  BL  Cm* 
fol  as  to  this  doftrine,  that  the  king    253. 

P  2  *   pofe 
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Deylfe  to  fuper-  p0fc  entrufted  and  empowered  to  fee  that  nothing  be  done 
vol™  ut  neUhcr  to  **  difoerifon  of  the  crown,  or  the  propagation  of  a 
the  heir  nor  the  falfe  religion!  and  to  that  end  entitled  to  pray  a  difcovery 
king  toalil have  cf  a truft  to  a  fuperftitious  ufe.  3<Uy,  This  ufe  being  fu- 
ihail  apply  it  tef  pcrftitious,  is  merely  void,  and  for  that  reafon  tte  king 
•  charitable  ufe.  cannot  have  it  (a) :  Yet  however  it  is  not  fo  far  void  astfcat 
Mo.  129.  it  flian  rcfult  to  the  heir,  and  therefore  die  king  (hall  order 

it  to  be  applied  to  a  proper  ufe  {b). 

(a)  Vide  ace  Ambler  228.  u  hereby  dtvifci  to  charitable  ufes  are 

\i>)  But  now  vide  Itat.  9  G.  II.  c.  36.     void. 


^jr/31   #* 


2.  Mr.  Attorney  General  contra  Shelly. 

[1711.  In  Cane] 


To  a  bill  for  a 
charitable  ufe, 
all  the  tertenanta 


Q  IR  U.  Combe  devifed  an  annuity  out  of  his  land  for 
^  the  maintenance  of  Watford  fchool ;  and  now  upon  a 
needn^be'made  Ml  in  Chancery,  brought  by  the  attorney  general  on  the 
parties.  behalf  of  the  charity,  it  was  objected,  that  all  the  terte- 

nants  of  the  lands  charged  ought  to  be  brought  before  the 
Court :  Sed  Cur.  contra :  For  every  part  of  the  land  is 
liable,  and  the  charity  ought  not  to  be  put  to  this  difficul- 
ty ;  but  the  tertenants  may,  if  they  feek  a  contribution, 
undertake  to  make  them  parties  to  the  information,  or  help 
themfelves  by  fuch  courfe  as  they  think  fit  (r). 

(c)  R.  ace.  1  Wms.  599.   2  Eq.  Ca.  J6.  1 67.  Attcrncy  General  v.  Wyburgh. 

3.     Genner  verfus  Harper, 

[In  Cane.  Trin.  1714.  S.  C.  1  P.  Wms.  247.  Gilb.  Ch.  340. 
1  Prec.  Ch.  389.]  " 


A  Tenant  in  tail  made  a  nuncupative  will,  and  gave  a 

to  charitable        </3»   ftm  Qc  2o  /.  per  annum  out  of  the  cftate-tail  for 

nfM.  not  tn  un>iK  _.  _  -  '..  .... 


ing/or  without"  erecting  of  a  free-fchool,  and  ordered  that  his  executors 
three  witnefiet,    fhould  purchafe  other  lands  for  the  maintenance  of  the 

.iY?'e£uct  faid  fchool:  tllis  wil1  was  madc  bcfore  thc  ftatute  of 
in. V  3  Mod!  frauds,  but  the  teftator  died  after;  and  now  it  was  held 
219,16*,  163.    by.  Harcourty  Lord  Chancellor,  that  at  common  law  lands 

Se,"* vi£  *  wcrc  not  dcvifable  5  that  *hc  3 l  H-  8  empowers  the 
598*  owner  to  devife,  but  as  much  requires  that  his  will  of 

lands  (hall  be  in  writing,  as  the  ftatute  of  frauds  requires 
his  will  of  lands  fliould  have  three  witnefles;  and 
therefore  if  fuch  will  want  but  one  witnefs,  it  is  void  to 
all  intents  and  purpofes  ;.and  the  ftatute  of  the  43  of 
E/iz.  which  favoured  appointments  to  charities,  is  now 
repealed  pro  tanto  by  the  ftatute  cf  frauds  (</). 

(d)    Vide  note  to  R.  v.  Partington,  ante  1 62. 


[     i«4    1 


Cfrart!)**,  C!)apel0,  CJurcfr 
toar&etts* 


i.  Woodward  ttf/y?//  Makepeace. 

[Intr.  Mich    4.  Jac.  2.  Rot.  282.  Trin.  1  W.  k  M.  B.  R.] 

7Tr00DWARD%  who  lived  in  the  diocefe  of  Litch-  H- only  occapy- 
^    field  and  Coventry,  but  occupied  lands  in  the  parifh  pafi&it^bk 
ofZ).  in  the  diocefe  of  Peterborough,  was  there  taxed  in  to  a  rate  for  bells, 
refpectof  his  land>  as  an  inhabitant,  towards  a  rate  for  F*'63\AV\ 
ncw-cafting  of  the  bells,  and,  becaufe  he  refufed  to  pay,  J^**  *BrownU 
was  cited  into  the  court  of  the  bifhop  of  Peterborough,  and   10.  3  Mod.  1  u. 
libelled  agninft  for  this  matter.     Et  per  Cur.   ift,  This  is  s*  c#  Comb* 
not  a  citing  out  of  the  diocefe,  within  the  ftatute  32  H.  8.  ,3*- 
c.  9.,  for  he  is  an  inhabitant  where  he  occupies  the  land,  as 
well  a*  where  he  personally  refides.      Vide  Cro.  Jac.  321. 
Cro.  Car.  97. 

2dly,  Though  he  does  not  personally  live  in  theparifli,  Lit.  103.  Win- 
yet,  by  having  lands  in  his  hands,  he  is  taxable;   and  |3£  '  Bu,-*°' 
whereas  it  was  pretended  the  bells  were  but  ornaments,  it  3  Cro"  659". 
was  held,  they  were  more  than  mere  ornaments ;  that  they  *  **•  R.  *7<>. 
were  as  necefliiry  as  the  fteeplc,  which  is  of  no  ufe  with-  c^Eu'g13"  1 
out  the  bells;  and  Holt  C.J.  faid,  If  he  be  an  inhabitant  14.  and  659/ 
as  to  the  church,  which  is  confefled,  how  can  he  not  be  P1-  5* 
an  inhabitant  as  to  the  ornaments  of  the  church  ? 

2.     Ball  verfus  Crofs.  ^  J^  ^  J 

'THE  inhabitants  of  a  chapelry.  within  a  parifti  were  Vaunts  of  a 

*      profecuted  in  the  ecclefiailical  court,  for  not  paying  JkjfJL""  U*" 

towards  the  repairs  of  the  parifh-church ;  and  the  cafe  was,  of  the  mother!" 

thofe  of  the  chapelry  never  had  contributed,  but  always  «h«ch,  unlets 

buried  in  the  mother-church,  till  about  Henry  the  Eighth's  STjJSfL 
,.._  ...  r  1.  1         torn;  notwbere 

time  the  bilhop  was  prevailed  on  to  conlecrate  them  a  bu-  there  is  only  a  , 

rial-place,  in  confideration  of  which  they  agreed  to  pay  to-  J?^0*^*0?*  r 

wards  the  repair  of  the  mother-church ;  all  which  appear-         ,5  * s#  c' 

ed  upon  the  libel ;  and  Holt  Chief  Jufticc  held,     .  •  .^ 

That  by  common  law  the  parifhioncrs  of  every  parifli  JS^^iJ* 

are  bound  to  repair  the  church,  but  by  the  canon  law  the  .*  jie8  S9. 

P  3  parfoR 
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?arfon  is  obliged  to  do  it,  and  fo  it  is  in  foreign  countries. 
^  v  n  Loudon  the  parifhioners  repair  both  church  and  chancel, 

L  *    J  J        though  the  freehold  is  in  the  parfon,  and  it  is  part  of  his 

glebe,  for  which  he  may  bring  an  eje&ment. 
Far.  11*.  Com-  In  the  principal  cafe,  thofe  of  a  chapelry  may  prefcribe 
bcr.  13s,  298,  to  be  exempt  from  repairing  the  mother-church,  as  where 
»«&  X**Mod.  **  buries  and  chnftens  within  itfelf,  and  has  never  contri- 
isi*.  »  Roi  buted  to  the  mother*church ;  for  in  that  cafe  it  (hall  be  in- 
190.I  ai.  tended  coeval,  and  not  a  latter  creftion  in  cafe  of  thofe 
Hob*  7*  of  the  chapelry  j    but  here  it  appears,  that   the  chapel 

could  be  only  an  ere&ion  in  eafe  and  favour  of  them  of 
the  chapelry ;  for  they  of  the  chapelry  buried  at  the  mo- 
ther-church till  Henry  the  Eighth's  time,  and  then  under- 
took to  contribute  to  the  repairs  of  the  mother-church. 


J%M,(Lly9 


3.     Pierce  verfus  Proufe. 

[Trin.  7  Will.  3.  B.  R.] 


Cbofdi-«te  to     r^HUR  C ff  -  WAR  DENS  affefled  a  rate  for  repair* 
beajfcfledby  the  O  q£  fa  church,  and  after  libelled  againft  a  pariflriorier 

iSm  chv^Vwlr-  f°r  no*  Pavmg  **•    &  P**  ^ur*  being  moved  for  a  pro- 
dent.  1  Roll,     hibition, 

J*5     *  Mod  l^9        e  Pa"""oners  0l,gnt  to  affefs  the  rate,  and  not 

2£i"   Mod.  *    the  church-wardens.     2dly,   The   p.irifhioners  are  only 
Cafes,  Sec.  435.  bound  to  repair  the  church  and  not  the  chancel,  for  that 

i67,7*V  VW>t*  n  is  to  bc  rcPai'cd  bY  *ho  Parfon* 
Comb.  132.    3  Mod'.  211.    a  loft.  489. 

4.     Karman  verfus  Renew* 

//<2^  ,  /Z~^  ^Zs<  tM*h-  7  w.  3.  B.  R.] 

Union  of  O^  a  mot'on  ^or  a  prohibition  to  a  fuit  in  the  Confiftory 

churcbnwMtt   \J  Court  of  LontLnt  on  the  ftat.   22  Car.  2.  'cap.   11. 

no^parifiies.    vhi«h  unites  the  parifli  of  St.  Mary  Bothew  to  the  parifh 

3  Sate.  89.S.C.  of  St.  Switbin,  again (t  the  parilhioners  of  the  parifh  of  St. 

M*ry  B.  to  have  a  contribution  to  the  repair  of  the  church 

pf  St.  S%vlihiny  Hol/C.  J.  faid,  that  at  common  law,  by 

concurrence   of  parfon,  patron,  and  ordinary,  churches 

might  be  united  to  one  another,  but  not  parifhes.  - 

It  was  fod  per  Powel  J.,  in  a  cafe  in  C.  2?.,  that  union 
WIS  pi  fpiritual  conufance  till  37  H.  8.  c.  21.  and  then  the 
temporal  cqurt  took  conufance  of  it ;  and  that  the  incum- 
bency of  the  churches  united  is  e^tinft ;  but  tithes  and 
*v*A/  cpntinue  ^forwards.  Butpex.Tr'h  C.  J.  The  an- 
pjgqt  chufch  or  rt&ory  remains  not,  but  this  is  a  new 

creature^ 
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creature,  a  new  church,  a  new  patronage,  a  novum  Hi* 
quod  tertium  (a). 

(a)  R.  Shun.  616.  that  both  pa-    pair  of  the  church  made  the  pariih 
rifhcs  (hall  be  contributory  to  the  re-    church, 

5.  Morgan  vcrfus  The  Archdeacon  of  Cardigan.      [  166  J 

[Hill    8  Will.  3.  B.  R.     1  Ld.  Rayra.  138.  S.  C] 

MAANDAMUS  to  the  archdeacon  to  fwear  in  a  lUtuntt** 
**•*    church-warden  neing  duly  ele&ed ;  the  archdeacon  J?*04**"* 
made  this  retorn,  that  he  was  pauper  laSlarius  Iff  fervus  chorch-wdca, 
minus  babilis,  &c.  and  thereupon  a  peremptory  mandamus  inefficient,  and 
was  awarded  •,  for  the  church-warden  is  a  temporal  officer,  J^^JJj"* 
he  has  the  property  and  cuftody  of  the  pariih  goods,  and  granted.  Raym. 
a*  it  is  at  the  peril  of  the  parishioners,  fo  they  may  choofe  44*«  $M<*. 
and  rruft  whom  they  think  fit  5  and  the  archdeacon  has  j£t  ^^J^ 
no  power  to  ele&,  oc;  control  their  ele&ion  (b).  393." 

(6)  fid  Str.6 10. 

6.     Biitton  vcrfus  Standifh* 
"[Hill.  3  Ann-  B.  R.] 

n  R ITTO  N  was  libelled  againft  in  the  fpiritual  court  6  Mod,  iS8. 
**     by  Mr.  Standijb  the  parfon  of  the  parifli,  for  not  ^f^J^"S 
coming  to  his  pariih -church  on    Sundays;  to  which  he  ecde/Uftical 
pleaded,  that  he  went  to  another  church  more  commodious  coyrt  foi  ** 
for  him.     Upon  this  matter  fuggefted,  there  was  a  prohi-  SKjJ^eh  >**" 
bition,  and  the  plaintiff  declared  therein  ;  and  the  fingle  3  Mod.  42, 43* 
queftion  was,  Whether  he  was  compellable  to  go  to  his  *  Cr©.  ♦**• 
parifh-church ?  It  was  faid  he  was  compellable,  becaufe  JsaikliW. 
every  parfon  was  obliged  not  to  allow  a  pariihioner  of  an-  S.  c.  Holt  141* 
other  pariih  to  partake  of  facraments  with  him.     Fide  ^T^Jr**?** 

n     1     r»  r  n  n   r  r       r>     i    of  the  Church  of 

a  Spel.  Cone.  141.     Lyn.    184,    233.     Reform.  L.  Eccl.  En«Und  i6qS. 
106.     Spar.  Coll.  77,  78,  126,  226,  237,  181,  31.  U«-  11,28,17*. 
brick  in  fine ;  and  that  this  is  allowed  by  common  law.  *  *ttl**  *&• 
2  Roll.  Rep.  438,  455.     Hardr.  406,  407.  in  point,  and 
that  the  fpiritual  court  is  to  judge  of  the  ezcufe.  March 
93.    And,  by  the  a (X  of  uniformity,  every  man  is  requir- 
ed to  refort  to  his  pariih-church.     On  the  other  fide  it 
was  argued,  that  the  diftribution  into  parifiies  was  by  the 
common  law,  and  that  if  this  diftribution  did  in  confe* 
quence  bring  people  under  a  new  obligation,  fuch  obliga- 
tion ought  to  be  examinable  by  the  common  law ;  that  the 
ftatute  of  uniformity  has  been  always  looked  upon  as  fuffi- 
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ciently  complied  with  by  going  to  any  church,  and  the 
23  Eliz.  impofes  the  penalty  upon  any  one  that  abfenta 
from  the  church,  contrary  to  the  1  Eliz.,  and  that  if  thefe 
a£ks  are  conftrued  to  give  a  jurifidi&ion,  that  jurifdi&ion 
mud  be  to  the  courts  of  the  common  law,  and  not  the  ec- 
clefiaftical courts. 
Endiencgleaof      In  this  cafe  it  was  agreed,  that  every  man  was  obliged 
STwoiflttSu^n'  to8° t0  feme  church  or  other,  and  that  an  entire  negleft 
theecdefiaftical  was  punifhable  in  the  ecclefiaftical  court ;  and  that  it  was 
C0Uft*  a  good  charge  prima  facie,  that  a  man  went  not  to  his  pa-* 

rim-church,  becaufe  he  (hall  not  be  fuppofed  to  go  to  any 
other:  And  the  Court  feemed  to  be  of  opinion,  that 
T  1 67  1  though  the  aft  of  uniformity  be  taken  to  be  introductive  of 
"*  a  new  law,  yet  the  thing  being  purely  of  ecclefiaftical  co- 
nufance,  and  proper  for  their  examination,  a  confultation 
qught  to  go :  But  there  was  no  refolution  (a). 

(a)    N.  B.    The  Report  in  Mod.    plaintiff   ordered    tQ    declare  forth- 
fiiys,  a  prohibition  was  granted,  and    wit^. 


7.     Prcfgravc  verfus  The  Church-wardens  of 
Shrewsbury* 

[Hill.  3  Ann.  B.R.] 

ParSAioneri  A  Prohibition  was  prayed  to  a  fuit  in  the  fpi ritual  court, 

cannot  nicfcite  A    whcre  the  parifhioners  prefcribed  to  dilpofc  of  the 

pews/exciunre  PCw*»  Cxclufivc  of  (he  ordinary  :  Sed per  Cur.  That  cannot 

©f  the  ordinary,  be  (£) :  The  ordinary's  not  acting  might  be  becaufe  there 

aRol.Rep.zSl  was  no  occafion  for  his  intermeddling;  but  that  cannot 

"oph.  140*  ------  •_  _° 


Kaym.  *i6j  vc&  the  right  in  them  who  are  only  a  corporation  capable 

a+6*    sUv.  of  goods,  but  not  of  inheritance.     Sedadiournatur. 

141.    5Mo0\  *         '  * 

4.36.   Hob.  89.  March*  66.  %  Jon.  3,  4.  Noy  104.    Sid.  88,  89.    1  Lev.  71. 

(j)  Vidi  Gib/on  198.    Rol.  Kef.  34..  contra,  on  (hewing  ground  of  pre  fcription, 


(    i<7    ) 


€fmrc$  of  CnglanU.  Religion, 
SDtffcntera,  &c. 


Dr.  Sa- 


Rex  &  Regina  verfus  Larwood. 

[Hill.  6W.&M.  fe.  R.     i  Ld.  Raym.  291.  S.  C] 

A  N  information  was  exhibited  againft  the  defendant  for  4  Mod.  a6o,. 
**  negle&ing  and  refuting  to  take  upon  him  the  office  of  ^L-mP^JLi 
fheriff  of  Norwich,   fetting  forth  the  charter  of  H.  4.,  \£  oawo.    * 
whereby  that  city  is  made  a  county,  and  to  have  two  (he-  infotmattai  for v 
riffs  to  be  chofen  by  the  commonalty,  and  alfo  the  charter  Ttfofi"? t0^* 
of  Car.  2.  confirming  the  former,  but  granting  farther,  office effterur, 
that  one  (heriff  (hall  be  chofen  by  the  mayor,  (herifFs,  and  adjudged,  That 
aldermen  only  ;  and  that  the  defendant  being  chofen  by  ^fSSotb 
the  mayor,  (herifFs,  and  aldermen,  had  notice,  but  did  the  toleration 
not  appear  nor  take  the  oaths,  nor  take  upon  him  and  exc-  aa.from  doing 
cute  his  office.  The  defendant  pleaded  the  ftatutei  3  Car.  2.  SiEdX* 
and  that  he  had  not  qualified  himfelf  by  taking  the  facra-  feivet  for  offices, 
ment  according  to  the  ufage  of  the  church  of  England,  according*  ij 
within  a  year  before  the  ele&ion.    The  attorney  general  ^"'.^(^Silk. 
replied,  that  by  law  he  ought  to  have  done  it.     The  de-  134.  skin.  574. 
fendant  rejoined,  the  aft  of  *  toleration,  and  that  he  was  £*rth-  3°*« 
a  proteftant  difienter,  and  excufed  by  that  ftatute \  and  "omb .^Ic. 
thereupon  there  was  a  demurrer.  %  vent.  248. 

CafetB.  R.47. 

S.  C.)  a  Strange  1 193,  feems  contra*    Andrews'  Rep.  *oi ,  marg'ne.    The  King  verfus  Shack- 
lingtoo,  a  Quaker.    %  Mod.  199.  ^r  t*q  n 

All  the  judges  concurred ;  firft,  That  the  rejoinder  was  Departure, 
a  departure,  becaufe  it  did  not  fortify  the  plea,  and  (hould 
have  been  pleaded  at  firft,  when  he  had  an  opportunity, 
and  might  have  done  it. 

adly,  That  the  toleration  z€t  is  a  private  ftatute  (a),  and  Toleration  a* 
the  Court  cannot  take  notice  of  it,  unlefs  it  be  pleaded;  l« •*«*»*  **• 
and  the  reafons  are,  firft,  becaufe  time  out  of  mind  there 
was  an  eftabliftied  church  of  England,  and  an  eftabltfhed 
difcipline  in  the  church,  which  all  perfons  were  bound  to 
obfcrvfc  before  the  reformation*  Vide  Ljn.  8.  And  all 
perfons  are  obliged  to  do  fo  by  the  ftatute  of  Ed.  6.  and 
Q^Etiz.,  and  the  law  took  no  notice  of  the  diflenters  till 

(a)  By  flat.   10    Geo.  3.  ch.  44.     declared  to  be  a  public  aft. 
the  toleration    alt    is    euaded    and 

this 


1 68  Cfeurcfc  of  tfnglanD,  &c 

this  a£k.  2dly,  Bccaufe  the  ad  does  not  extend  to  all  dtf- 
fenters,  but  only  to  fuch  diflenters  as  go  to  the  quarter- 
feflions,  and  tabs  and  fubfcribe  the  declaration. 

Jn  the  reft  of  this  cafe  the  Court  differed  j  £,  Eyre,  Juf- 
tice,  held,  i  ft,  The  mayor*  (herifrs,  and  aldermen  had  no 
(  power  to  make  fuch  election,  bccaufe  the  charter  granted 

by  Hen.  4.  to  the  commonalty  could  not  be  diverted,  but 
by  furrender  or  by  forfeiture.  adly,  Becaufe  the  defend- 
ant was  rendered  incapable  by  the  13  Car.  2.  and  ought 
not  to  be  twice  puniihed,  viz.  lofe  his  office  by  virtue  of 
the  ftatute,  and  be  puoi&ed  at  common  law  by  judgment 
in  this  information :  And  he  relied  on  a  cafe  which  is  now 
published  in  2  Vent.  247. 

G.  Eyre  and  Holt  C.  J.  contra ;  they  held  the  eleQion 

good,  notwithftanding  the  charter  of  H.  4.  not  that  the 

king  can  refume  an  intereft  he  has  already  granted,  unlefs 

the  grantee  concur \  but  in  this  cafe  the  corporation  had 

A  mutator     concurred,  by  accepting  a  new  charter,  which,  it  is  true, 

oewmf^oTa*  ^f  mav  *fe  *•  a  new  grant  or  confirmation;  but  in  this 

cqifrsMctoo.      cafcf  having  made  their  ele&ion*  according  to  the  method 

prefcribed  by  the  new  charter,  it  is  evidence  of  their  con- 

fent  to  accept  it  as  a  grant.     Vide  2  Cro.  313.  2 1  H.  7. 

Alfo  they  held  the  defign  of  the  13  Car.  2.  was  not  to 
exempt  any  perfon  from  executing  or  ferving  in  any  office 
to  which  he  was  obliged  before,  but  to  qualify  him  for  ex- 
ecuting offices ;  for  the  a£t  intended  to  difcourage  diflent- 
ers, aud  not  to  favour  them ;  whereas,  if  thip  plea  fhould 
be  allowed,  the  aft  would  enure  to  their  advantage. 
*  Tent.  «4*.  That  the  king  hath  an  intereft  in  every  fubjed,  and  * 

Kin8h«b»       right  to  his  fervice,  and  no  man  can  be  exempt  from  the 
v^rf°hUfab^"  ©oSce^flM^fff^^y  *&  of  parliament  or  letters  patent. 

jefc*.  None  can   ?****  Mo.*  III..  Sav.  43.   p.  Co.  46. 

te  exempt  from        Laftly,  No  man  can  take  advantage  of  his  own  difabi- 

^iS^taT  ***y  :  Ionian  can  P*eat*  *"iC  *s  af°°'i  or  no*  compos j  but  if 
m  charter.  a  tton  compos  is  indi&cd,  the  judges  mult  acquit  him  ex  of 

ficiO)  for  the  king  takes  care  of  aJl  fuch  perfons;  but  if  a 
man  is  difabled  by  judgment  to  bear  an  office,  he  is  ex* 
cufed,  nam  judicium  redditur  in  inv'Uum ;  yet  where  be 
Co.  Me  147.  a.  may  remove  the  difability,  as  in  cafe  of  excommunication, 
1  Loon.  466.  ^e  (haU  take  no  advantage  of  his  difability  *,  fo  in  this  cafe : 
For  which  reafon  judgment  was  given  againft  the  do 
fcndant  (a). 

(a)  Harrifin,  chamberlain  of  bon-  year  next  before  the  ele&ion,  taken  ' 

don%  v.  Evans.    To  an  a&ion  for  a  the  facrament;   nor  had   ever,   nor 

penalty  for  not  ferving  the  office  of  could  he  in  conscience  take  tht  fame, 

fheriff,  the  defendant  pleaded  the  car-  of  which  the  elcftors  had  notice  at  and 

poration  and  toleration  adb  ;  that  the  before  the  time  of  the  election ;  and 

office  of  Aeriff  was  within  the  former  that  by  reafon  of  the  premifes,  and 

slQ,  and  that  he  had  not,  within  one  by  force  of  the  corporation  ad,  they 

WMC 
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Common* 

i  prohibited  from  ck&og  him  to 
the  foid  oficg »  and  he  was  difabled 
and  utterly  iacapable  of  being  clewed, 
and  thereby  the  fupppfed  election  was 
utterly  void.  This  plea  being  over- 
ruled in  the  City  Courts,  the  defend- 
ant obtained  a'  fpecial  com  million  of 
errors,  upon  which  judgment  was 
given  in  his  favour;  and  on  a  writ  of 
error  in  parliament,  a  que  (lion  was 
put  to  the  judges,  "  Whether  the  de  - 


I69 

feadant  was  at  liberty,  or  fliould  be 
allowed  to  otyeft  to  the  validity  of  his 
eledipn,  o»  account  $f  hit  not  having 
taken  the  facrament  within  a  year  be* 
fore,  in  bar  of  the  a&ion  ?"  And  the 
majority  of  the  judges  being  of  opinion 
in  the  affirmative,  the  judgment  given 
by  the  com  mi  {Boners*  delegates  in  fa- 
vour  of  the  plea  was  thereupon  af, 
firmed.  6Ero.  Pari.  Ca.  iftf.  cited 
Coojuf.  392. 


Common* 


i.     Rex  verfus  Fox. 

[Mich.  6W.&M.  B.R.] 

nr  H  £  inhabitants  of  one  parifli  had  common  appendant 
*  in  certain  wade  grounds  which  lay  in  another  parifli  \ 
and  the  queftion  was,  Whether  the  commoner  (hould  pay 
taxes  for  this,  and  fliould  be  aflefied  in  the  parifli  where 
the  wafte  lay,  or  in  the  parifli  where  his  farm  lay  ?  And  it 
was  held,  that  he  ought  to  be  afleffed  where  his  farm  lay  \ 
for  it  is  incident,  and  will  pafs  by  the  grant  of  the  farm, 
&c.  So  that  it  is  to  be  confidered  as  a  part  of  the  farm, 
and  the  farm  to  be  taxed  the  higher. 


Fanner  ought  t» 
be  taxed  for 
common  ap- 
pendant in  the 
parifli  where  the 
farm  lies. 

Vide  Loft  77. 
Cowp.  5S1. 
aT.R.  660. 


2.   Emerton  verfus  Selby. 

[Hill  2  Ann.  B.  R.     2  Ld.  Rayto.  1015.  S.  C] 

REPLEVIN.  The  defendant  avowed 'for  damagc- 
feafant  in  his  freehold  :  Plaintiff  pleaded  in  bar,  that 
he  was  feifed  of  a  cottage,  and  prefcribed  tp  have  common 
la  the  defendant's  land  for  all  beafts  levant  and  couchant, 
as  appendant  to  his  cottage.  This  was  held  good  upon 
demurrer,  for  a  cottage  contains  a  curtilage,  as  to  this ; 
and  the  ftatute  de  extentis  manerii  fays,  a  cottage  contains 
a  curtilage,  and  we  will  fuppofe  a  cottage  has  at  leaft  a 
court-yard  to  it :  Alfo  a  cottage  by  the  ftatute  ought  to 
.  13  have 


H»  may  prefer!  be 
far  common  ap« 
pendant  to  hit 
cottage.  iBqIH. 
50.    jKeb.44* 
S.  v.    6  Mod. 
114.    Anony- 
mous. iBtownL 
ioi.  Vaugh. 
153.  Holt  170 
a  Jon.  127* 


i6gt 


Contrition. 


Scbofet  v.  Har-  have  four  acres  of  land :  And  Holt,  C.  J.  (aid,  he  remem- 
greras,  5  T.  R.  \sclt^  fa  trial  of  an  iflue,  whether  levant  and  couchant,  be- 
fore C.  J.  HaU9  who  held  the  foddering  of  the  cattle  in  the 
yard  evidence  of  lcvancjr  and  couchancy.     Vide  Co.  Lit.  f. 
Co.  Ent.  649. 


{  *7°]  3'     Crowder  verfus  Oldfield. 

[Hill.  4  Ana.  B,  R.  2  Ld.  Raym.  1225.  S.  C.  bat  not  S.  P.] 

6  Mod.  19.       r^  O  P  Y  H  O  L  t>  E  R,  that  has  common  of  pafture  in 

wo^trlwr  Ac  waftes  of  **  lord  out  of  thc  manor»  has  the  fame 

make  title  to  as  belonging  to  his  land ;  and  if  he  infranchife  the  copy- 
common  within  hold-eftatc,  ftill  his  common  remains.  To  this  he  makes 
aMotw"1^  his  titlc  in  Plcading  in  the  lord,  viz.  That  thc  lord  of  the 
Hot.  36.  *  manor,  time  out  of  mind,  had  common  in  fuch  a  place 
yS"  *T'  *55*  *or  kimfelf,  an<*  ^is  cuftomary  tenants.  Vide  Co.  EnU 
4  Co.1**'  ***  ^*  2°*  ®ut  w^crc  a  copyholder  has  common  in  the 
3  Saik.  13.S.C.  waftes  within  the  manor,  that  belongs  to  his  eftate ;  and  if 
ifLLtW6,*H  *^c  c^atc  ^  infranchifed,  the  common  is  extin&.  So 
146.  Lex  Mmu  held  in  this  cafe,  which  fee  at  large,  tit.  Jeofails. 

Ap.  130.  1R0I.  61. 1.  5.    ]  Bid.  *« 


Contrition. 


tens: 


1.     Thomas  verfus  Howell. 

[Tiin.  4W.&M.  B.  R.] 


^ffibkb1/^   0NE  devifcd  t0  hU  cWcft  dau«htcr>  uP°n  condition 
•a  of  God.  fee  fhouM  marry  his  nephew  on  or  before  (he  attained 

Co,  Lit  *o6.  a.  the  age  of  twenty-one.     The  nephew  died  young,  and  the 
Skhu^ot  310".  daughter  ncver  refufed,  and  indeed  never  was  required  to 
Hoit'a*5.'      "  marry  him.    After  the  death  of  the  nephew,  the  daughter 
*  being  about  feventeen,  married  J.  S.    And  it  was  ad- 

judged in  C.  B.  that  the  condition  was  not  broken,  being 
become  impoflible  by  the  a&  of  God  *,  and  the  judgment 
was  afterwards  affirmed  in  error  in  B.  R. 


Contortion.  170 

2.     Ahonymous.  Q 

[Mich.  9  Will.  3,  C.  B.] 

/CONDITION  was  to  make  the  obligee  a  leafe  for  Ray.  373, 
^   Jife  by  fuch  a  day,  or  pay  him  100/.     Obligee  died  a  Jon-  l7*r     . 
before  the  day,  and  adjudged  that  his  executor  (hall  have  £,rioo "mafcT 
the  100/.  per  Trety,  C.  J.,  and  the  ground  of  Laughter's  A.  a  leafe  for 
cafe  was  denied  to  be  univerfal,  life,  or  pay  him 

tool.   A.  diet; 
hit  executor!  thail  have  the  100  J.    Co.  Litt  i»».  b.   *  Co.  80.  a.    Yehr.  178.    Moor  471* 

3.     Thorpe  vcrfus  Thorpe.  t1?1] 

[Pafch.  13  Will.  3.  B.  R.  Rot.  253.  Comyna  98.  S.  C.  1  LA.  S  J% 

Raym.  235.  S.  C.  1  Ld.  Raym.  662.  Pleadings.  Lutw.  245.  /jP<V>r9y£. 
3  Ld.  Raym.  341.]  s  ' 

¥  N  an  aftjon  upon  the  cafe,  the  plaintiff  declared  of  a  Condition  prece- 
*    colloquium  concerning  a    mortgage,    whereupon  the  ^^^^^ 
plainuffagreed  to  releafe  his  equity  of  redemption  in  two  4».  ,"  Mod!  64I 
doles,  and  in  confideration  thereof  the  defendant  promifed  *  Mod.  33,  Su. 
to  pav  him  7  /..  and  to  acouit  him  of  all  money  due  on  the  i  cillljf6^.. 
mortgage  j  and  that  the  defendant,  m  confideration  of  the  166.  aKcb. 
laid  agreement,  and  that  the  plaintiff  had  promifed  to  per-  *74*  1  Lutw. 
form  every  thing  on  his  psirt,  promifed  to  perform  every  Jj^  £  S" 
thing  on  his  part.     Et  infaRo  diclu  that  though  he  had  Cafe'tB.  R.+S5- 
performed  all  on  his  part,  the  defendant  hath  not  paid  him  Holt  28,96. 
the  7/.     lTie  defendant  pleaded,  that  after  the  promife 
made,  the  plaintiff  gave  him  a  releafe  of  all  aflions  \  the 
plaintiff  craved  oyer  ot  the  reieale,  and  by  the  oyer  it  ap- 
peared to  be  a  releafe  oi  the  equity  of  redemption,  and 
hereupon  the  plaintiff  demurred;    and  the  Court  held, 


that    the   plaintiff    was   not    entitled  to  the  7/., 
to  an  aQion  for  it,    until  he   made   a  reieale  oi 


nor 

Ot    thfe   Releafe  of  all  de- 


171.  <  eg.  70.    And  as  to  the  mutual  promifesT  the  Court  *  *jro.  30* 
laid,  they  related  to  an  agreement^  which  makes  the  re*  cn.'uH^ 
leafe  a  condition  precedent  (<y).    And  Holt,  Chief  Juffice, 
laid  down  this  rule, 


independent,  where        / 


(<0  In  the  cafe  of  Kingfton  againft  are  mutoal  and  independent,  where 
7V^/r,  cited  in  Jones  v •  Berkley,  Doug,  either  party  may  recover  damages 
688.,  Lord  Momfield  expreffed  himlelf  from  the  other,  for  the  injury  he  may 
to  the  following  effect  :  There  are  have  received  by  a  breach  of  the  co- 
tkree  kinds  of  covenants ;  x.  Such  as     venants  in  his  favour,  and  where  it  is 

no 


171  Contrition* 

Agreement  chat      That  in  executory  contra£U,  if  the  agreement  he,  that 

hr  the  dtb^B.  ^  onc  ftiaU  do  *n  ad»  tnd  *Dr  thc  doin8  thereof  the 
fall  pjy  j  the  *  other  (hall  pay,  isfc.    The  doing  of  the  a&  is  a  condition 

?r-mer  !m^"  Preccdent  to  d*  payment,  and  the  party  who  is  to  pay 
^,uon  precedent,  ^jj  nQt  ^e  compel  t0  part  with  his  money,  till  the  thing 

be  performed  for  which  he  Is  to  pay  (a).    Vide  15  Hen.  7. 

10  b.     1  Vent,  fjj,  214.    But  upon  this  rule  he  took 

thefe  diversities : 
Bat  time  fixed         t  ft,  If  a  day  be  appointed  for  payment  of  the  mofley, 
tot  payment  will  and  the  day  is  to  happen  before  the  thihg  tan  be  perfortw- 

ftr^ion.COI>£ut.  ed*  an  a^io"  m*t  **  brought  for  the  money  before  the 
*5<>.  -  thing  be  done  5  for  it  appears  the  party  relied  upon  his  re- 

medy, and  intended  not  to  make  the  performance  a  condi- 
tion precedent.  48  E.  3.  2,  3.  7  Co.  100.  b.  1  Vent  147. 
I  Sound.  319. 

adly,  Where  a  certain  day  of  payment  is  appointed,  and 

that  day  is  to  happen  fubfequent  to  the  performance  of  the 

thing  to  be  done  by  the  contract,  in  fuch  cafe  performance 

is  a  condition  precedent,  and  mud  be  averred  .in  an  a£tion 

for  the  money,  and  fo  is  1  Jones  218.  to  be  underftood. 

Ccmdhfonttbe    Vidt  Dyer  *\6.pL  30.  contra^  and  I  Ro.  414,  415.     B«t 

cobftnied  ftwn     thefe,  and  fome  other  books  which  are  contrary,  are  not 

tte^jwit©        jw  ^  for  every  man's  bargain  ought  to  be  performed  as  he 

[174]        J  "'""  ' 


1  the  contrary,  tJ 
truit  where  he 


to  truft  where  he  never  meant  it:  And  therefore  if  two 


****>•*'»»  men  Mould  agree,  one,  that  the  other  ihould  have  his 
*iy!  Cro.°Car.  horfe,  the  other,  that  he  will  pay  10/.  for  him,  no  action 
$t$.  Latw.145.  lies  for  the  money  till  the  horfe  be  delivered.  Vide  Dyer 
t?U£}*  Hob#  3a  #*•  2°3m  2  Mod.  33.  was  denied.  Judgment  pro  quer* 
*  in  C.  jB.,  and  now  affirmed  upon  a  writ  ot  error  in  B.  R. 


no  excufe  for  the  defendant  to  allege  a  and  may  maintain  an  action  for  default 
breach  of  the  covenant*  en  the  part  of  of  the  other,  though  it  is  not  certain 
the  plaintiff.  2.  There  are  covenants  that  either  is  obliged  to  perform  the 
which  are  conditions  and  dependent,  firft  act.—  His  Lord (hip  then  proeeeaV 
in  which  the  performance  of  one  de-  ed  to  fay,  that  thtf  dependence  or  im- 
pends on  the  prior  performance  of  the  dependence  of  covenants  was  to  be 
other,  and  therefore  till  this  prior  collected  from  the  evident  fenfe  and 
condition  is  performed,  the  other  party  meaning  of  the  parties,  and  that, 
is  not  liable  to  an  aftion  on  his  cove-  however  tranfpofed  they  might  be  iu 
nant.  3.  There  is  alfo  a  third  fort  of  the  deed,  their  precedency  mull  de- 
covenants,  which  are  mutual  condi-  pend  on  the  order  of  time  in  which 
tions  to  be  performed  at  the  fame  the  intent  of  the  tranfa&ion  requires 
time,  and  in  thefe,  if  one  party  was  their  performance, 
ready  and  offered  to  perform  his  part,  (4)  Vide  Cm.  temp.  Telb.  164. 
and  the  other  neglected  or  refufed  to  1  T.  R.  645.  1  Roll.  4I4.  /.  ac  to 
perform  his,  he  who  was  ready  and  35.  1  Sir.  458,  569,  571.  2  &ur. 
offered  has  fulfilled  his  engagement,  900.  4  7*.  R  761. 

Vide 
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Fide  the  cafe  of  Callonel  verfus  Briggs,  tit.  Bargain- and 
Sale  of Goods,  pi.  I.  (a) 

{a)    Vide  t  Mod.  Caf.  68,  381.      5.  3d  edit.  p.  356. 
Com.  Dig.  PUader,  C.  51.  <t  feq.  voL 

4.     Pullerton  verjus  Agnew. 

[Trill.  2  Ann.  B.  R.] 

OC  /it  E  facias  againft  bail  reciting  a  recognizance  taken  v^  *•■*?■■ 
*^    in  the  time  ofthe  late  king  William  3.,  wherein  the  "^whew^'is 
condition  was,  that  the  defendant  fliould  render  his  body  panofit;  *&*» 
prifotut  mar.  marefcb.  domina  regina  nunc.     It  was  urged,  !^j£Tei<ii 
(hat  the  condition  wa$  impoflible,  and  in  confluence  the  iennttw*  ^ 
recognizance  fingle.    Et  per  Holt  C.  J.  Where  the  condi-  Co.  Lit.  *o& 
tion  is  underwritten  or  indorfed,  there  that  it  only  void,  JtJifJl/fJfc, 
and  the  obligation  is  fingle $  but  where  the  condition  is 
part  of  the  Hen  itfelf,  and  incorporated  therewith,  if  the 
condition  be  impoflible,  the  obligation  is  void ;  and  the 
Court  inclining  that  it  was  ill;  the  plaintiff  prayed  his  writ 
might  be  abated  for  his  own  expedition* 

5.   Arcbbifhop  of  Canterbury  verfus  Willis. 

[Mich.    6  Ann.  B.  R.] 

1  N  an  a&ion  of  debt  upon  a  bond,  with  condition  to  Poft  114, 31$. 
*    make  an  inventory,  and  exhibit  the  fame  into  the  ec-  S^JJ^J^ 
cleGaftical  court  before  fuch  a  day,  it  is  not  enough  for  the  Jry  intothe*" 
defendant  to  plead,  that  there  was  no  court  held,  but  he  fptniuai  covt 
muft  nlead  alfo,  that  he  was  there  ready,  tiTc,  for  he  mull  Sat^Si* 
fhew  he  has  done  all  that  could  be  done  on  his  fide  to-  iB«cofc,mu* 
wards  a  performance.    Thus,  if  the  condition  of  a  bond  not  only  plead 
be  to  levy  a  fine  in  oBabu  San8.  Hillarii,  by  which  condi-  JJ|SJC 
tion  the  plaintiff  is  to  fue  out  the  writ  of  covenant,  it  is  not  alfo  tkat  he  «a» 
enough  tor  the  defendant  to  plead,  that  no  writ  of  cove-  then  ready. 
nam  war  fued  out;  but  he  muft  plead,  that  he  was  there 
ready  at  the  day,  feV .,  and  no  wrk  of  covenant  was  fued 
out :  and  lb  if  one  be  bound  to  pay  money  to  J.  8.  at  a 
certain  time  and  place,  it  is  not  enough  for  the  defendant 
to  lay,  that  the  obligee  came  hot,  without  laving,  that  he 
was  there  ready.  Per  Holt9  Chief  Juftice,  in  the  resolution 
.  of  this  cafe,  which  fee  at  large,  tit.  Executors. 


(     *73    ) 


Cottfefitott, 


i.    Jones  verfus  Bodinham. 

{Trin.  8  Will.  3.  B.  R.  1  Ld.  Raym.  90.  S.  C.  Com.  8.  S.  C.J 

Vcidift  for  the  qp  R  E  S  P  A  S  S  for  taking  his  cattle  in  A.  Defendant 
Sdefand^udg-  justified  a  taking  in  B.  by  procefs  with  an  impoffible 

nent  entered  by  tefte,  virtute  cujus  he  took  them,  and  traverfed  the  taking 
coflt'c/Gon  upon  in  A.  Upon  this  traverfe  iflue  was  joined,  and  found  for 
jte  "ST  Ante  thc  plaintiff,  and  damages  affeffed.  It  was  objeaed  in  ar- 
i.  S.C.5M04.  reft  of  judgment,  that  this  iflue  was  immaterial,  for  it  is 
310, 125.  aii  one  where  the  defendant  took  them,  fince  he  took  them 

Ctiih.  370.  without  warrant,  the  procefs  being  void ;  quod  fait  concef- 
Holt  149.  Re-  fum.  It  was  moved  then  for  a  repleader.  Et  per  Holt% 
pleader.  Cro.  Qm  j#  ^  repleader  cannot  be  where  there  is  a  trefpafs  con- 
Cafes  V  3,  10.  faffed .  And  the  verdift  was  fet  afide,  and  a  writ  of  in— 

1  Cro.  52.         quiry  awarded,  becaufe  the  iflue  being  immaterial,  the 

f  Lev^J8*       -Iury  kac*  no  Power  to  *ncP"rc  of  damages :  And  judgment 

2  Lev.  3i 35.  was  entered  for  the  plaintiff  on  the  confeflion,  and  not 
*Wilf.  Si.        upon  the  verdi£k.     Vide  Mo.  696.    Teh  89.    vCro.  25, 

2x4.  Hob.  327.    2  Ro.  99.    3  Cro.  722,  778,  227,  2I4» 
445.  2  Crof  678.   I  Saund.  128.   Raj.  458.  (a) 


/£,£<0.<P6f 


2.    Staple  verfus  Haydoru 

[Trin.  2  Ann.  B.  R.     2  Ld.  Raym. ,922.  S.C.] 


6  Mod.  1.  S.  c.  T 1  /  HERE  the  defendant  pleads  an  ill  plea,  hut  the 

3Saik.n1.  »V     matter,  if  well  pleaded,  might  have  amounted  to 

»i°6. *After°a  a  g°°d  bar  or  juftification,  judgment  can  never  be  given 

frivolous  plea,  again  (I  the  defendant,  as  by  confeflion ;  but  where  the 

judgment  may  be  matter    though  never  fo  well  pleaded,  could  (ignify  no- 

enteted  at  by  -  .        \     ,      ©                   .     f     ,    *  r    ,      ' .                 *>       / 

confeflion;  thing,  judgment  may  in  fuch  cafe  be  given  as  by  confef- 

otherwife  if  oniy  fion  \  as  if  in  cafe  tor  calling  him  thief,  the  defendant 

TsSk^'.sc.  {hou,d  Juftify»  for  *at  hc  received  a  thief.     Ditper  Holt 

Mod.  Cafes  10."  C.  J.  in  the  refolution  of  this  cafe,  which  fee  at  large,  Tit. 

Hob.  69. 1  Sand.  Default  (a), 

318.  v  ' 


(a)   Fide  ace.  1  Bur.  301.   in  Sir.    in  any  cafe  but  where  complete  juftice 
94..  Covjf.  510.   It  is  laiddown  that    may  L        r        '      «"«■-"■-  «-     «-- 
the  Court  will  not  award  a  repleader    994. 


(    t*4    ) 

Confpirac?* 

Domina  Regina  verjks  Beft  &  ah 

{Trin.  3  Ann.  B.  R;  a  Ld.  Raym.  1167.  S.  C.  J  Ld.  Rtyrt. 
Entries  53.] 


I 


NDICTMENT  wasf  That  the  defendants,  intend-  gJl.!^*8^ 
ing  to  opprefs  and  defame  //.,  did  falfely  and  mali-  Bothif»|*bc  don« 
cioufiy   contrive,,   confpire*   meet,  and  agree  falfely  to  in  p«rfu«oce  of 
charge  the  &id  ff •  to  be  the  father  of  a  baftard-child>  of  I^^^JSJ 

J'hich  filch  a  woman  went  big  \  and  in  purfuance  thereof  jTutochJfe 
id  falfely  affirm  him  16  be  the  father,    UpOn  demurrer  with  •  offence 
it  was  urged,  that  H.  might  be  the  father,  becaufe  it  was  ^ESaiL  *" 
not  averred  that  he  was  nOt  the  father.    It  wis  agreed  by  8  Moduli. 
the  Court,  ift,  That  feveral  people  may  lawfully  mett  s.  c.    Mod. 
and  confult  to  pjrofecute  a  guilty  perfon  j  otherwifc  if  to  S?1  ^{^ 
charge  one  that  is  innocent,  right  or  wrong,  for  that  is  in-  152',  306. 
disable  fa).    That  fo  it  is  here,  that  the  confpiracy  is  the  9  Co«  53-  ***** 
gift  of  the  indiftment,  and  that  though  nothing  be  done  *'*  J^* 
in  profecutiori  of  it*  it  is  a  complete  and  confummate  of-  \  lib.  59. 
fence  of  itfdf  5  and  whether  the  confpiracy  be  to  charge  a  *  Vtot-  3°4» 
temporal  or  ecclefiaftical  offence  on  an  innocent  perfon,  it  ]j°J^  own?* 
is  the  fanle  thing,    adiy,  It  need  not  be  averred  that  H.  is  the  articles  of 
innocent,  for  it  istfaid, that  the ttefcndattt did  falfely  affirm  *v«™*  ■«• 
him  to  be  the  father,  and  innocence  is  to  be  intended  till 
the  contrary  appears  (i).    Vide  2  WeJPs  Pnc.pl.  ioa.  4a 
E.  3.  14.    The  vtrtue  muft  be  where  the  confpiracy  was, 
not  where  the  refuk  of  die  confpiracy  is  put  in  execution : 
And  confederacies  are  one  of  the  articles  m  the  commiffion 
olcyer  and  terminer,  to  be  inquired  of. 

(«)  iBmr.  1320.  £/.  Re.  368.         necefary  to  allege  that  defendants 
(*)  R.  2  Bur.  993.  That  it  is  not    con<pired/*4ty  to  india,  lie. 


Vot.L 


(     l7S   .} 


pbft^So.  Rep.  npHE  high  corfftabfe  was  an  officer  at  common  law7 

A.Q^.43.  S.C.    1      before  the  ftatutc  of  Winton,  as  well  as  petit  con- 

ftable,  and  they  are  officer!  t&  the  juftices  of  peace,  as  the 

fheriff  is  to  the  court  of  King's  Bench.     Per  Curiam,  in  the 

cafe  of  the  Queen  and  Wyat?  which  fee  tit.  Imli£fcmcnt. 


I.     Fletcher  vtrfus  Ingrant. 

|HU1.  S  Will.  3.  BR.     Intr.  Mich.  7  Will.  3,    Rot.  107. 
1  Ld.  Raym.  69.  S.  C.  with  other  points.] 

Conftabiecbofcn  p  EP LEVIN  for  taking  his  mare;    the  defendants 

*  founder  a*  mZ^C  conufancc>   *****  ^c  ^M  *n  V10  *s  W**M»  ** 

jjenaity,  but  that  manor  of  ShrwJ?M,  where  there  is  a  court- lee  t,  and  that 
cannot  be  dif»  the  jury  of  the  faid  loet,  time  out  of  mind,  have  chofen 
Mttlx%f?ut'  ohc  of  ^  innabitants  within  the  manor  to  be  conftable* 
t6ra.CXPc  Mod."  and  that  the  perfon  fo  chofen,  by  the  faid  cuftom,  is  to' 
n7.  1  Mod.  xj.  fcrve,  or  forfeit  a  reafonaHe  penalty,  to  be  impofed  by  the 

1  KoU.  Abr!      iury  at  ^c  *****  lect '  t'l*t"  ****  Pontiff  was  elefted  accord- 

53  $.  pi:  1, 2.      mgty>  and  ordered  to  take  vpon  him  the  office  under  the 

a  Roll.  Abr.      pain  of  40  /.,  and  thereof  had*  notice^  but  negle&ed;, 

i4Bulft.  i74f     w^c^  was  ptcfented  at  the  nest  feet,  and  he  had  thereby 

176.    Comb!     forfeited  40  /.,  for  which  the  defendants,  as  bailiffs  to  the 

3  50.  s.  C.         lor^  jqok  the  diftrefs.     Et  per  Cur.  (upon  demurrer)  Of 

fs^clfesB  Rl  oomnw  right  the  conftable  is  tx>  be  chofen  by  the  jury  in 

87.   Lilly  Entr.  the  leetf  and  if  the  party  chofen  be  prefent,  and  rcfufe, 

369»  the  fteward  may  fine  ha»;  if  abfent,  the  homage  muft 

prefent  his  refufal  at  the  next  court,  and  then  he  (hall  be 

,  amerced  \  alfo  if  the  party  chofen  be  prefent,  he  (hall  take 

the  oath  in  the  leet  *  if  abfent,  before  the  juftices  of  peace,, 

who  Hill  adminifter-the  oath  to  him  as  conferva  tors  of  the 

peace  at  common  law  :  But  a  cuftom  ought  to  be  alleged 

for  diftraining  for  the  penalty  5  and  judgment  was  given* 

for  the  plaintiff. 


Contempt*  t*7S 

i.    Cafe  of  the  Village  of  Chorley. 

[Trin.  ii  W.  3.  B.  R.] 

h^HE  tillage  of  Cborley  having  no  conftable,  the  juftices  Seffions  of  the 
1     of  peace,  by  order  of  feffions,  appointed  one  fo  icrve  K^fiis. 
there.     Et  per  Holt,  C.  J.  A  conftable  may  be  chofen  in  Holt  153.S.C. 
the  tourn  or  leet.     A  village  and  a  conftable  are  correla-       r       ^  -1 
tives,  but  a  hamlet  has  no  conftable.     The  ju dices  have        L  *7^  J 
all  along  exercifed  a  power  of  appointing  conftables,  and 
We  will  intend  they  have  a  fufficient  authority  for  it ;  but 
the  ftat.  13  isf  14  Can  2.  c.  12.  gives  them  authority  to  do  %  Jon.  it*. 
it  only  in  the  particular  cafes  therein  mentioned.     And  as  RfP-  *■  R« 
to  the  authority  of  a  conftable  out  of  his  parifh,  the  G.  J.  tcrop  Hird '1,a" 
faid,  that  if  a  warrant  be  direfted  to  the  conftable  by  if  a  warrant  be 
name  (a),  commanding  him  to  execute  it,  though  he  is  not  **»«**«<*  to  a 
.  compellable  to  go  out  of  his  own  precinft,  yet  he  may  if  nam^°hc  mi? 
he  will,  and  (hall  be  juftified  by  the  warrant  for  fo  doing ;  execute  it  out  of 
but  if  the  warrant  be  directed  to  all  conftables,  (5V.  gene-  £'■  I!'cc;,,*• 
rally,  it  {hall  be  taken  refpe&ively,  and  no  conftable  can  5  M©d.78i! 
execute  the  fame  out  of  his  precintt* 

N.  B.     HilL  11  W.  3.  held  fo  likewife  in  the  oafe  of 
the  King  and  Chandler.    Ld*  Raym.  546* 

(*)  In  the  cafe  of  K.  and  Chandler,  that  would  be  merely  making  it  the 

Lord  Raym.  546.  Holt  fays,   ««  If  a  cafe  of  a  fpecial  conftable.     In  point 

juftice  directs  his  warrant  to  a  parti-  of  practice,  it  is  not  ufual  to  direct  a 

cular  conftable,  he  may  execute  it  out  warrant  to  a  conftable  by  his  proper 

of  his  diilricl,"  without  faying  a  par-  name,  in  order  to  authorize  his  exe- 

ticular  conftable  by  name ;  and  the  edi-  curing   ic   out  of   his  di drift.      fide 

fcr,  it  feems>  fubmits  chat  it  is  not  re-  WaUace  v.  King,  1  H.Bl.  13.  Blatcber 

quifite  to  infer t  the  perfonal  name ;  for  v.  Kemb,  note,  ibid*  ' 


Contempt     Vide  Title  Attachment.     /^U^V 


ToIerV  Cafe.    "  An*io«>s.c. 

J  Holt  153. 

[Pafch.  ia  Will.  3.  B  R.    1  Ld.  Raym.  $55.  S.  C] 

A  An  infant  fued  a  writ  of  appeal  agatnft  B.  as  heir  to  The  writ  and 
**•     C,  for  the  murder  of  C,  and  D.  was  admitted  as  fuitof  an  *&* 
prodwiAamy  *>4>  *ft*  tbt  writ  wa*  feed  out,  and  before  £  Shi^^ 

Qj*  it 


*j6 


Continuance  an*  IDrfcontinutftice* 


ef  theproehein    jt  wa8  retornable.     At  the  day  of  the  retorn  the  Court 
£yi^Mt         WM  moved,  that  the  fliciiff  might  return  his  writ.    The 
under-(heriff  in  his  excufe  (hewed  the  Court,  that  the  in- 
fant who  was  plaintiff,  with  fome  others  his  relations,, 
came  to  him,  and  required  him  to  deliver  back  the  writ 
to  them,  and  that  he  did  deliver  it  accordingly  r  And  h 
was  infilled  that  it  was  common  for  them  to  deliver  writs 
back  to  the  party  when  he  defired  it  $  and  though  the 
plaintiff  was  an  infant,  yet  an  infant  might  recal  the  writ, 
for  an  infant  may  difavow  his  guardian.      2  Buljl.  59* 
And  he  may  difavow  his  fuit.    x  Ro.  288.     Holt  C.  J. 
contra.  The  fuit  is  f»bjed  only  to  the  drrc&km  of  the 
guardian,  and  fo  is  the  writ.    The  infant  can  no  more 
difpofe  of  the  writ  than  he  can  profecute  it,  and  he  has 
no  more  power  over  it  out  of  court  than  in  court.    It  is 
true,  upon  the  return  of  the  writ  the  infant  may  be  noip- 
fuit  $  and  if  he  appear,  he  may  be  nonfuit  after  appear- 
ance, but  then  the  appellee  (hall  be  arraigned  at  the  fuit 
of  the  king.     So  if  an  infant  comes  in  and  di  fa  vows  the 
f  X  77  1        fuit,  the  Court  may  difcharge  the  guardian  ;  and  yet  that 
Sheriff  fined  and  *8  ftrangct  6>r  to  enter  a  retraxit  is  error  :  but  fuppofing 
committed  for     the  Court  might  have  done  it,  what  is  this  to  the  under* 
delivering  in-      (hcriff  ?  How  comes  he  to  take  upon  him  to  judge  of  it  ? 
ip£i  to'him.      **e  has  delivered  the  writ  without  authority,  and  this  is  a 
contempt.     Et  per  onwes  juflie.  prtter  Turton,  The  under- 
fceriff  was  fined  and  committed,  notwithstanding  his  clerk 
in  court  offered  to  undertake  for  the  fine.     After  this  the 
Court  of  Chancery  was  moved  for  a  new  writ  of  appeal, 
but  it  was  denied,  (ut  audivi,)  for  the  year  and  day  were 
elapfed,  upon  a  folemn  hearing  before  Sir  Nathan  Wright) 
the  Mailer  of  the  Rolls,  Treiy,  C.  J.,  and  Powell,  J.,  and 
Ward,  C.  Baron. 


Continuance  and  SDtfcontinuance, 


I,     Biffe  verfus  Harcourt. 
[Paf.  »  W.  &  M.  B.  R.    Intr.  Hill.  ult.  Rot.  217.] 


Wn»s  pttyer  tf  jND  E  B  IT  A  TUS  affumpftt.  The  defendant  plead- 
ju^ment  in  tt-  1  Clj  an  attainder  of  high  treafon  in  difability.  The 
Ss^dauBcT   P^intiff  replied  a  pardon  pnutper  tKtmplificatwi.  tnde,  tsV. 

(which 


Continuance  and  Dtfcontfnuanct.  177 


Mod.  181. 


[178  J 


(which  was  held  good,)  et  pet judicium  £$*  dampnafua.  To  3  M* 
which  it  was  demurred,  and  held,  that  there  was  a  difcon-  *  £•  ^J^m 
tinuance  by  the  mifconclufion  of  the  replication  ;  for  an  ill  i%l\  137.  vide 
prayer  of  judgment  is  as  none.  This  cafe  is  cited  in  Bon-  p*  *i  «•  R«l. 
ner  y.  lUt.  l  Ld.  Raym.  33*-  «,."£  &  ?•* 

2.     Walwin  vcrfus  Smith. 
[Trio.   3YV.  &M.    B.R,    Rot.  361.] 

rvE B T  was  brought  upo,m  a  bond,  in  the  court  of  the  Cwth.  *«6* 
*~*    corporation  of-Hertford,  conditioned  to  perform  ar-  J'M^ge.155, 
tides.    The  defendant  pleaded  performance.     The. plain-  sue.  32  H.  8.  . 
tiff  replied,  and  afiigned  a  breach,  whereupon  iffue  was  c-  3°-  «ten*» 
joined.     And  then  there  was  an  entry,  that  the  mayor  was  ^,^0/^^11 
removed  and  another  chefen,  but  no  day  was  given  to  the  of  court* ti  pro. 
parties,  nor  any  court  held  4  but  after  this  a  venire  was  wf?*  j?in**"« 
awarded,  and  the  ifiixe  tried.     Upon  a  writ  of  error  "u?tt!lPcluw  ' 
brought  in  B.  R.  it  was  objected,  that  the  (tat.  32  H.  8.  51.  contra. 
*•  30.  did  not  extend  to  inferior  courts,  and  that  it  helped  *  Sattlld-  *S*« 
.only  difcontinuances  of  pleas  or  procefs,  and  not  of  the 
■Court.    But  per  Ho/t,  C.  J.  It  is  a  remedial  law,  and  (hall 
be  condrued  to  extend  to  all  difcontinuances,  and  that  as 
well  in  inferior  as  fuperior  courts;  and  indeed  inferior 
couns  have  mod  need  of  fuch  abidance.     Gregorys  cafe, 
which  is  of  a  penalty  given  by  datute  to  be  recovered  in 
any  court  of  record,  which  mud  be  taken  driftly  for  thofe 
at  Weflminftert  differs ;  for  that  is  a  penal  law,  and  the 
•courts  at  Wejlminjier  ire  .thole  which  jfche  king's  attorney 
general  attends* 

3*    Moor  vcrfus  Greeflu 

[Mich.  6W.frM.  B.  R.] 

V  N  debt  upon  a  judgment  brought  in  Trin.  term,  the  de-  5  Mod.  it.  $.c. 
*    fendant  imparled  till  Mich,  term,  and  then  pleaded  in  0a}  J-JrL*f 
■bar,  that  the  plaintiff  die  Luna  prox.  poft  feji.  Sti.  Martini  ^"J!  bo^n 
was  outlawed  j  to  which  the  plaintiff  demurred.     It  was  and  pica  pleaded 
urged,  that  the  outlawry  was  mefne  between  the  a£tion  n*^oc^: 
brought  and  the  plea  pleaded,  and  that  all  matters  in  dif-  J/rrein  contu 
charge  of  the  a&ion,  which  happen   after  the  adion  niuncc  Lut  (,' 
brought,  ought  to  be  pleaded  puis  darrein  continuance.  VuU  ^\  J^n* 
Yelv.  140*    But  the  Court  compared  this  to  the  common  i*4.  1  vo|.  34 
cafe  of  a  judgment  confefled  by  an  executor  after  an  adion  edit.  pa.  97. 
brought,  which  is  never  pleaded  puis  darrein  continuance^ 
but  as  this  cafe  is.     And  in  thefe  cafes  the  time  of  the 
outlawry,  and  the  time  of  the  judgment,  and  when  it  was, 
appear  in  thcmfclvcs. 
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a 

4,    Price  verfus  Parker- 

%  {Paf.  8  Will.  3.  B.  R.] 

tLev.4&.  D»f-  t  7  PON  a  motion  to  difcontinuevpon  payment  of  cofts% 

to^o^he  bT  thc  Court  hcld>  that after a  Kcncral  verdia  there cat* 

Court  may  be  be  no  leave  given  to  discontinue  ;  for  that  would  be  having 

after  lpcciai  ver-  a8  many  new  trials  as  the  plaintiff  pleafes :  but  that  after 

«nerL\0t ^Ler.  a  *Pec*a'  vcrdift  there  may,  becaufe  chat  is  not  complete 

*i7,  198.  and  final ;  but  in  that  cafe  it  is  great  favour.     The  fame 

*  Lev.  118,114.  point  was  fo  ruled  inter  Reeve  and  Gelding  Pef,  5  ^J*6 

4?.    *  Din?.  156.    1  Sauntf.  23,  339.   2  Saund,  73.     Far.  5, 

(a)  Leave  to  difcontinue  after  f|>e»  proofs  in  contradiction  of  the  former 

rial  verdtlt  will  not  be  given  in  a  hard  verd\&t%oe,exttem.  Gr(ty,v.Graj,  zBU 

a&ion,  Boucher  vl  Lnqfm*  Ca.  $.  R.  Rep.  815.    Vidi  Cartb.  36.  Com  Dig. 

temp.  Ld.  Hard.  194.     Nor  to  let  ia  Plead.  &•  $•   $  vol.  3d  cdit-  Pa-  546' 

5.     Barber  verfus  Palmer. 

[Trin.  13  Will,  3.  B.  R.    1  Ld.  {Uym.  693.  S.  C] 
lit  darrein  jf  aftcr  a    lca  jn  ^  tJie  defendant  pleads  a  plea  toi* 

1  Mice  111    1        .  •    ,  !_••  •  *  1  •    t  j 

of  the  darrein  continuance,  this  is  a  waiver  01  his  bar,  and  na 

for.  Cafe*  B.R.  advantage  fliall  be  taktn  cf  any  thing  in  the  bar  (J). 
539*  ^"  ^* 

(£)  Cr*,  J5/.49.     J7/v.  181,    fresm.  252.     £«£  JT.  f .  309. 

[  1 79  ]  6.     Weeks  twyfo  Peach, 

[Mich..  13  Will.  3.  B.  R.     1  Ld.  Rayro.  679.  S.  C] 

Ante  94.    If  a    nEPLEVIN  for  taking  chattels  in  quodam  loco  vox 

Sjrfwibotrart!  -"    <*•  -^  »  **«»  '"  **■*«  *'•  A«  twrf .  9.    The  do, 

it  U  demurrable  J  fend  ant  avowed  the  taking  in  prtdiB.  loco  in  quo,  &c.9  for 

if  a  plea  to  part  that  fucn  a  one  wa5  feifed  of  the  ioc us  in  quo,  \£c.    To  this 

"e^ainuffmuft  the  plaintiff  demurred.     Etper  Cur.  The  Jofus  in  quo  re- 

take  judgment  lates  only  to  one  place,  fo  that  there  is  a  discontinuance, 

for  the  'eft'L^-  the  avowry  not  being  an  anfwer  to  thc  whole  declaration  ; 

4^55.9Poft,pi.  a***1 tnis  difference  was  taken  per  Hob,  C.  J.  If  a  plea  begin 

9.  1  Sauna.  *6*.  with  an  anfwer  to  the  whole,  but  in  truth  the  matter 

I^VarrV  pleaded  is  only  an  anfwer  to  part,  the  whole  plea  is  naught, 

a  Lot.  t*t*.   "  and  the  plaintiff  may  demur;  but  if  a  plea  begin  only  aa 

6.C.  N.  1*3*4-  an  anfwer  to  part,  and  is  in  truth  but  an  anfwer  to  part, 

Woodward  ▼?*  lt  i$  a  difcontiauance  («•),  and  the  plaintiff  mull  not  demur, 

(r)  Jl.  ace.  Ld.  Rsjm.  131.    Sir*  39a. 

,  but 


Plea  pais  darrein 
continuance  ' 
waiver 
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ibtyt  take  his  judgment  for  that  as  by  nil  dicit;  for  if  he  3°*«    Vincent 
demurs  or  pleads  over,    the  whole   attion  us   difconti-  „  Beftorii  W* 

r  »  Raym.  716. 

«UCd  (a).  .  Peers  v.  Hen. 

riqoes,  2  Ld. 
Raym:  841.'  7  Mod.  124.     Oi!b.  C.  B.  62,  155. 

(*)  By  the  report  in  I^ord  Ray-  beingafter demurrer;  but fuch amend- 

«rW,  it  appears  that  the  defendant  xnents  are  now  allowed  00  payment  of 

jiioved  for  leave  to  ameud  by  infert-  CvlU. 
ing  /*«'  for  locus,  which  was  denied, 

7.     Curluis  verfus  PacHejr. 

IPaf.    2   Ann.    B.   R.     2   Ld.  Raym.   87*.    S.   C.    caHcd 
.  Cur  lewis  and  Dudley.] 

I  N  dettf  the  declaration  was  of  Michaelmas  term,  and  Continue  w 

*  the  pica-roll  of  Rafter,  and  no  coiuinuaucc  entered.;  fi^R^tuuhe 
and  this  upon  demurrer  was  (hewed  to  the  Court  as  a.dil-  pica-r-.*  n  made 
.continuance  ;  but  they  faj-.i,  The  practice  is  never  to  en-  MP' 

ter  continuances  till  the  plea-roll  be  entered  up,  though 
•the  declaration  be  of  four,  or  five  terms  (landing. 

#.     Turner  verfus  Ttiraer. 

[Paf.  2  Ann.  B.  R.    z  Ld.  Raym,  856.  S.  C] 

f  N  debt  upon  a  boadthe  defendant  pleaded  a  coo*pofi-  Plaintiff  cannot 

*  tion ;  and  this  being  argued  feveral  times  at  bar  upon  dif°"'in.ue •  »ftef 

1  t    r%     1       ^r       ft  ,     e       •     1  r   •/•   rule  for  judr- 

.demurrer,  at  bit  the  Court  gave  a  rule  for  judgment,  nifi  menc  for  the  d«- 
caufa.    And  being  ftirred  again,  the  former  rule  was  made  f«ndapc.  itev. 
abfolute.     The  next  d;fy  Mr.  Mouniague  moved  to  difcon-  vidjt^ox^PaV. 
tinue,  alleging,  that  this  was  a  (ham  plea,  and  no  fuch  ante.  Holt  156. 
compofition  ever  fnide,  and  cited  I  Saund.  39.  23.  2  Saund.  s  c-    L'% 
73.     But  per  Holt,  C  J.  After  a  rule  i^f,  and  then  a  per-  Enu  *3* 
emptory  rule  for  judgment,  it  was  never  done.    The  rule 
of  the  old  books  was,  if  after  an  exception  was  ftirred,  and 
the  Court  had  given  their  opinions,  the  plaintiff  would  be 
fo  hardy  as  to  demur,  he  mud  do  it  at  his  peril,  and  fo  it 
is  here  (£}. 

(£)  Plaintiff  cannot  move  to  difcon-    judgment,    as  in  cafe  of  a    nonfuit^ 
tinue  after  defendant  has  moved  for    Barnes  316. 


<U 


i8q  pontiff  nance  ann  Difconrtn  nance. 


[Hill.  3  Ann.  B.  R.    2  Ld.  Rtym.  lxai.  S.  C.  11  Mod.  3$, 


9.     Market  verfus  Johqfon. 

LK 
5, 

An^c)T.l. 6. Fir.  rvEBT  upon  a  bond  of  400/.$  the  defendant  as  to 
Pka  uf^itfli  -  22$  I. parcel/,  de  prtdicl.  500/.  pleads  payment;  the 
plaintiff  do  not    plaintiff  demurred.    Et  per  Cur*  This  is  only  a  plea  to 

^eiud8A,cnt  part  \  *OT  ^n  ^t  uPon  a  ^onc^ a  man  mav  "zyt  ^cvcra^ 

makes"  aVfcon-  Fcas  **  ^aY  *  *•  foppofe  the  plaintiff  fucs  as  executor,  the 
tmiuoce.  defendant  may  plead  the  releafe  of  the  teftator  for  part, 

and  for  the  refidue  the  releafe  of  the  plaintiff:  So  a  man 
Several  ban  may  as  to  part  may  plead  payment,  and  as  to  the  reit  an  ac- 
fcw^tJcSi  f  *lu*ttancc »  *cn  *'lcrc  oe»ng  no  anfwer  as  to  the  refidue, 
/dlbt onbond!  here  «  a  difcontinuance  for  the  refidue;  and  the  plaintiff 
3  U*  40, 55.    (hould  have  taken  judgment  by  nil  dick  (a).     Et  notat 

Tu*?4' X7'*  *^'1'8  'ynM  *n  H'forj  te™»  an<*  tf*e  P*ca  *M  delivered  in 
s  Lev'^8.  Michaelmas %  but  made  up  as  of  Hilary,  which  being  ob- 

»  Uv.  ii8.  ferved,  the  plaintiff  took  judgment  ftill,  and  the  Court 
held  he  might  do  it }  and  it  was  faid,  that  though  the 
plea  was  delivered  in  Michaelmas*  yet  it  being  only  a  plea 
to  cuter,  it  might  be  entered  as  of  Hilary,  and  fo  trick  for 
trick  (*). 

Vide  Co.  En.  14a.  In  debt  upon  a  bond  there  is  iffue 
joined  as  to  part,  and  demurrer  joined  as  to  the  reft,  both 
are  continutd  fof  a  long  time  by  Cur.  advi/are  vult,  £sV.  at 
lad  a  difcontinuance  is  recorded,  1//3.  recordatur  per  Cur. 
fuch  a  day  of  May,  term.  PaA  anno,  £sV.  quod  Hind placitum 
MP  bahet  diem  ultra  oBahasjei.  ffilariu 

(Jl  Fide  references  to //.  6.  155,  160.   ¥i*\  L$.  Jty**.  »ji.  Sir, 

ih)    j?.  acerl  on  both  points,  Ld.     30$.  1  •    » 

Majum.  716.    a<c.  Gilb.    C.  B.  62,     " 


10.  Retina  wr/fc/Tutchin.  Vide  thfc  cafe,  Titk 
AmendmffiX)  pi,  14.  % 


D 


(   '*'   ) 
ConWctfen*. 


x.    Domina  Regina  verfus  Dyer* 

[Trin.  a  Mn.  B.  K.    z  Ld.  Raym.  1406.  cited.] 

TER  was  conyiftcd  on  the  flat,  7  J**.  I.  *.  7.  for  Holt  157.8.5, 
buying  embezzled  ysjrn,  and  it  fet  forth,  Whereas  6  Mod«  4'»  9^ 
complaint  had  been  made  unto  4*  and  B.%  tyc.     And  whereas  Sj^'JJji 
{&  defendant  was  fummoned  to  appear  before  them\  and  by  conviaiom,  «n- 
virtue  thereof  did  appear  on  Tuefdfcy  tfc  17/A  day  of  April  W§  the  defend. 
1702,  6v.,  \t  was  objeftcfl,  that  there  was  no  fuch  day  SJ.iPK»  tsjT 
as  Tuefday  the  17th  day  of  April  1702.}  and  indeed  the  Mo4.C*fcf,*c* 
1 7th  day  was  Friday^  \o  that  the  time  of  the  fummons  37*» 
being  impoflible,  it  was  the  fame  thing  as  if  there  had  been 
no  fummons,  and  a  fymmpns  was  neceflary,   Fide  2  Buff. 
48.    9 //.  6. 44.    /V0.31.   Dy.  95.    Ray.  192.   2  %.  50, 
1 2  H.  7.  1 2.    .£/  /rr  C«r-  Upon  the  complaint  the  ju  ft  ices 
ought  to  make  a  memorandum  and  iffue  a  fuirjmons,  and  if  y^^  ^  £_ 
the  party  will  not  appear,  or  cannot  be  found,  he  may  i,  impoffibie^k 

Eroceed.    In  the  principal  cafe  it  is  manifeft  there  could  j*"4"1**^ 
e  no  fuch  day,  and  therefore  he  could  not  appear  there*  ***** 
Upon ;  and  when  one  day  is  fet  forth,  his  appearance  oa 
another  cannot  be  intencjed;  Therefore  the  cotrtt&ioa 
was  quaibed  (a). 

(a)  Bat  if  the  defendant  *£taa]|y    fummont.  K.  and  Johfia,  Strang 
appears,  it  cures  every  defect  in  the    361.  Bqfcawe*  on  Convictions*  {£• 


a.  Domina  Regina  vcrfus  Barnaby* 

J.  R.    3  Ld.  Raym.  Entries  1 
900.  S.  C.    Cdmyns  131.]" 


[Trin.  a  Ann.  B.  R.    3  Ld.  Raym.  Entries  35.  a  Ld.  Raym. 
0.  S.C.    ~ 


ANa  certiorari  was  returned  a  convi&ion  upon  the  lacaofmam 
^    43  El.  c.  7.,  fetting  forth,  Whereas  complaint  bos  been  yjJEujZj 
made  unto  «/,  &V.  by  Sir  R.  2?.,  that  the  defendant  in  the  natutofds 
night-time  cut  down  divers  lime-trees  of  the  faid  Sir  R.  B.  tiwiamfkkt 
faV.  the  juftices  awarded  that  he  (hould  pay  fo  much  for  JjJ?^ 
damages.    The  defendant  was  ftiled  gentleman  in  the  or-  1.  c. 
der,  and  it  was  objected,  I  ft,  That  a  gentleman  was  not  VTdtBk.R^ 
within  the  ftatute  which  fpeaks  of  vagabonds  and  fuch  bafe  |*J?l£,10" 

people, 


t$i$  ConMSion*. 

people,  and  inflicts  a  bafe  punifhment,  viz.  whipping, 
which  the  law  did  never  intend  for  a  gentleman,  adly, 
That  the  conviction  is  uncertain,  for  want  of  (hewing  the 
number  of  trees. 

Curia.    To  the  firft,  Whether  the  defendant  be  a  gen? 
tleman  or  not,  is  not  material ;  for  if  a  man  of  quality 
.  will  do  a  bafe  or  mean  thing,  there  is  no  reafon  or  juftice 
why  he  (hould  be  exempted  from  the  punifhment :  the 
f  182  1        quality  of  the  offender  is  rather  an  aggravation  than  a 
*-  J        lefiening  of  the  offence.     To  the  feconid,  the  number  as 

well  as  the  uature  of  the  trees  (hould  be  exprefled,"  for 
this  is  like  an  action  of  trefpafs  in  this  refpect,  that  the 
plaintiff  is  to  recover  damages,  of  which  the  number  and 
nature  of  the  trees  is  to  be  the  meafure  5  and  if  an  action 
of  trefpafs  fliali  hereafter  be  brought  for  thefe  trees,  thi$ 
5C0.  7»-  *       conviction  ought  to  be  a  plea  in  bar.     jdly,  The  defend- 
ant in  this  cafe  pretended  he  had  a  title,  and  offered  to  plead ' 
it  to  the  conviction,  as  was  done  in  3  Cro.  821.  and  in  5  Co. 
^SSuST    St.  John's  czk.    Powell,  Juftice,  held,  that  could  not  be 
•C.  J.  refufed  to  done,  for  if  the  defendant  had  title,  and  the  property  was 
receive  t  pka  to  jn  qUeftj0n  (0),  then  the  juftices  had  no  jurisdiction,  and 
■nd  s^Ionx?"'  t^itn  *ie  *s  not  without  remedy  ;  for  he  may  have  his  ac- 
cafe  denkd.        tibn  on  the  cafe  a  gain  ft  the  juftice,  or  him  that  executes 
the  fentenee.     On  the  other  fide,  if  the  juftices  had  a 
jurifdidtion,  we  have  no  power  to  qucllion  their  judgr 
ment,  and  this  is  a  new  thing  without  precedent.    Powys 
and  Gould  agreed.    Holt,  C.  J.  contra,  (who  indeed  darted 
this  point,)  that  St.  John's  cafe  was  a  precedent  for  this 
way  of  pleading  to  a  conviction,  and  that  it  was  and  mult 
have  been  done  fo  there,  or  elfe  the  point  of  the  daggep 
could  not  have  come  in  queftion.     He  faid  it  was  as  rea- 
fonable  to  falfify  the  proceedings  before  the  juftices  in  this 
if  a  judgment  of  manner,  as  by  an  action  againft  them  ;  and  as  to  what 
£*iet,i!!  b^r    Powell  faid  of  a  remedy  by  action,  he  anfwered,  that  if 
edition  lies  *  this  order  were  confirmed,  no  action  would  lie  againft  the 
**ainft  them  or    juftices,  or  him  that  executes  the  fentenee,  for  then  it  is 
thcofficer.  fupported  by  the  authority  of  this  Court ;  and  he  faid  it 

was  hard  that  this  Court  mould  by  their  judgment  give  an 
authority  to  that  which  ought  not  to  have  been  done* 
Note,  It  was  faid  the  record  of  St.  John's  cafe  was  not  to 
be  found.  The  conviction  was  quafhed  upon  the  fecond 
point.  Sed  §uare9  if  he  proceeds  without  ground,  and 
makes  a  good  order.  For  B.  R.  is  not  judge  of  the  fact, 
but  the  law  upon  the  fact. 

(a)  The.dafendaat  in  this  cafe  pretended  he  had  title  (1). 

(1)  Rex  v.  Speed,  1  Ld*  Raym.  5S3.  Per     colour  of  right  by  offtake    Vide  Ktaterik* 
Holt,  bo  perfm  ou&ht  to  fee  aonwicied  under  a     v.  Orpe,  Doug.  517. 
folate  againft  killing  deer  who  a&t  under  a 


Conufantt  of  ptew,  189 

3.   Domina  Regina  verfus  King  &  al. 

[Hill.  10  Ann.  B.  R.] 

A  CwviR'w  for  dcer-ftealing  was  removed  again  ft  A.  and  Refpeaivdy  for, 
**    2?.,  wherein  judgment  was  given  that  each  fhould  (j^STf-* 
forfeit  30/.,  and  it  was  objected  that  there  ought  to  be  future  ferenf 
but  one  30/.  forfeited  :  Sed  non  allocatur ',  for  the  words  upon  each  of- 
of  the  *&  are,  that  they  (hall  refpeBively  forfeit  30/.    Cro.  ^£"5.  £reak 
EL  480.  Mo.  453.  Noy  60.     And  this  penalty  is  not  in  *    " 

nature  of  3  fatisfaclion  to  the  party  grieved,  but  a  punifli- 
ment  on  the  offender;  and  crimes  are  feveral,  though 
debts  be  joint  (a),  which  /**  PoW/diftinguiflics  this  from 
the  cafe  of  Partridge  and  Naylor  in  Cro,  El,  480,  and  Noy 
62. 

(a)  The  principle  to  be  attended  to  But  where  the  offence  is  in  its  nature 

in  cafes  of  this  nature  is  ftated  as  fol-  Jeveral,  and  where  every  perfon  con- 
Jows,  by    Lord  Mansfeld,  in  Rex  v. "  cerned  may  be  feparately  guilty  of  it, 

Clarke,  Conyp,  610,  612/   "  Where  there  each  offender  is  feparately  liable 

trse  offence  is  in  its  nature  Jingle,  and  to  the  penalty,  becaufe  the  crime  of 

cannot  be  fevered,  there  the  penalty  each  isdiftin&  from  the  offence  of  (he 

fhall  be  alio  fugle ;  becaufe,  though  others,  and  each  is  puoiihable  fox  his 

feveral  perfons  may  join  in  committing  own  crime."     Vide  Rex  v.  Bleafdali 

it,  it  ffill  con&ut&cs  but  ome  offence,  and  another*  4  T.  X.  809. 

Vide  plus,  Title  Indi&ment,  &c.  369. 


Conufcnce  of  #lea**    Vide  title    1**$] 

Courts  Inferior. 


I.    Gotten  verfus  Johnfoo. 

[HDI.  2  W.$M.  C.B.] 

|  N  tretpafs  and  ejectment  for  hnds  m  A.  in  the  iffe  of  J^g^f* 
■*    Ely,  after  mw  cvL  pleaded,  a  fuggeftion  was  entered,  wMou^the 
quod  nullus  juficiarius  -vet  mint/ler  demini  regis  infulam  illam  nicot  dedire, 

ingredi 
tl 


i*j  Comirance  of  Ipieatf* 

*r  conftflion  of  \ngrt£  potefl  ad  aliquant  jurat,  extra^  65V.  and  fo  prays  a  vtn 

U^^hSu    nirf  t0.  R*  thc  ncxt  .villa8?  in  thc  COUnty  of  Cambridg'*  Et 
9%o.    Carth.     quia  videtur  mfticiariis  rationi  confonum  conaditur,  JsV.  And 

,C2ik "  °*        *lt  was  0bjc&ccl*  t^at  the  nient  dedire,  i.  /.  quia  def.  hoc  non 

%  suit.  no.      Jefait,  or  clfc  thc  confcflion  of  the  defendant,  (hould  have 

been  entered,  and  that  fo  are  the  precedents.     Curiae 

Either  way  is  good.    If  k  be  not  true,  you  may  bring  er- 

J!Or  j  ifit  be  trne,  then  k  is  righjt. 

2.     Fofter  verfiu  Mitton# 

[Hill,  io  Will.  3.  B.  R.    1  Ld.  Raym.  427.  S.  C.  named 
poller  v.,  Hexam.] 

SS!L^  QERJEANT  Wright  came  into  court  and  demanded 
ipethod'of  cntfy         conufancc  of  pleas  for  the  bifliop  of  Ely,  in  an  a£lion 
*  thereof.   Show,  of  trefpafs  quare  claufumj regit,  which  was  pending  in  this 
406.'    lWUf*°  court,  being  removed  hither  by  certiorari :  And  firft  of 
all,  the  warrant  of  attorney  under  Jthe  btfhop's  feal,  ii> 
Latin,  was  read,  and  then  the  record  of  the  plea,  as  it 
flood ;  and  "the  record  went  on,  Et  mpd*  ad  tunc  diem, 
«M«4.  \ii*      venit  epifcop.  Efonfis  per  J.  S.  attorn,  fuum.     Et  pet*  cog- 
nition. faV.  quia  dicit,  that  the  place  where,  istc.  is  within 
the  liberty  of  the  bifhop  of  Ely,  and  that  alias  fcilicet  AikhP 
20  E.  3  B.  R.  Rot.  34.  in  trefpafs,  affault,  and  battery, 
and  Hill.  21  -£.3.  Rot.  21.  B.  R.  in  trefpafs  quare,  feV. 
and  Hill.  17  tf  j$  Car.  2.  Rot.  229.  B.  R.  in  trefpafs  and 
£j'e£lmeht,  and  in  35  Car.  2.  Rot.  151.  trefpafs,  aflault, 
and  battery,  this  privilege  was  allowed,  and  fo  prays  his 
privilege  habendi  cognitionem,  and  then  the  entry  went  on, 
ft  qua/rtnrrreft  of  the  defendant  ,/f  quid  dicere  qtteat  quare, 
&c.  fuperquo  allocatur,  &c.  and  then  day  is  given  upoq 
die  roll  to  the  parties  at  Ely,  &c.    Et  diclum  e/l  epijeopo 
quod  in  cat eris  jufiitia  fiat.  The  two  lad  records  were  pro- 
duced in  court ',  but  becaufe  the  old  recoeds  were  not  pro> 
duced,  and  it  was  the  laft  day  of  the  term,  it  was  ad- 
journed.     Holt,  Chief  Juftice,  doubted  as  to  this  fort  of 
1  I  °4  J       pleading,  for  he  faid,  the  true  way  of  pleading  was  to  at- 
An  immemorial  lege  a»  immemorial  ufage,  and  then  alfo  produce  the  air 
*?&° °ngha  ?    lowance  in  B.  R.,  or  in  eyre  ;  for  fuch  "privilege  lies  not 
then  aTaliow-    *n  prefcription,  but  in  grant :  And  becaufe,  if  the  charter 
•ocein  B.  R.  or  were  before  time  of  memory,  viz.  before  1  J?,  i.'the  faid 

jST1*  *Iaft#  <*artcr  c?ula  not  ^  pkade**  therefore,  by  the  ftat.  dt 
qua  warranto  6  E,  1.,  you  may  lay  an  ufage  time  out  of 
mind,  which  is  an  argument  of  an  ancient  grant,  and  (hew 
the  allowance.  But  without  fuch  ufage  the  prefnmptioi} 
of  law  fails;  vide  Kei/vj.  189,  190.  1  Sid*  103.  and  in 
that  cafe  you  ought  to  {hew  your  patent. 

"This 
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ThU  was  moved  again  in  Trinity  term,  and  #«/#*  C.  J,  *> '  ****  «f 
alked  for  the  record  of  J?.  3  ,  and  they  had  only  a  copy  mntt  £%£ 
thereof;  whereupon  he  faid,  that  the  record  fliould  have  duced.    skia* 
been  produced,  for  the  entry  is  infpeft.  record*  feV.    Alfo  5«»  *39« 
he  faid,  there  was  no  need  to  plead  feveral  allowances  j  if 
was  enough  to  plead  one,  and  rely  on  it* 

3.    Crofs  vcrfut  Smith.     Tide  this  Cafe,  Title 
Certiorari. 


CowDofo  ani>  Co^ofoer.  /^m* 


1.     Dudfeild  verfus  Andrews. 
[Trin.  1  W.  &  M.  C.  B.  Rot.  7^0.] 

STEWARD  of  a  copyhold  manor  may  without  cuf-  Steward  of  » 
torn  take  furrendcrs  out  of  court,  for  he  hath  the  2J*£5£ 
power  of  the  lord,  and  the  lord  may  do  it :  But  why  not  renders  out  J 
out  of  the  manor,  fince  it  is  granted  he  may  out  of  court  j  &*  **"%*).    . 
and  it  may  be  convenient,  but  can  be  prejudicial  to  no  jBoift.»3o. 
body.    Fide  %  Cro.  526.  1  Leo.  227.  con.  1  Inft.  59.  1  Ro.  1  Lcon.aS^ 
500.     There  are  two  forts  of  cuftoms,  vis.  general  «  Roil  Air. 
throughout  all  manors,  which  the  Court  takes  notice  of;  cro.  j*.3^. 
particular,  which  muft  be  pleaded.    Etper  tot.  Cur.  There  Bridg.  51. 
is  as  much  reafon,  that  the  (leward  fliouhfrake  furrendcrs  *  Dan'  *'*• 
out  of  the  manor  as  the  lord,  and  that  he  fhould  do  it  out  p  *  J# 
of  the  manor  as  out  of  the  court  (a). 

(*)  D.  ace.  Harr.  Co.  Lit.  59.  n.  6.  torn  that  the  fteward  (hall  not  take 
In  Tukthy  v.  Hawkins,  1  Ld.  Rajm.  furrendcrs  oat  of  the  manor,  is  void* 
76.  it  was  (aid  for  Curiam  that  a  cuf. 

2.     Glover  verfut  Cope.  [  185  1 

[Mich.  3W.  &M.  B.R.  Intr.Paf.uk.  Rot.  267.] 

n£R  Curiam,  The  furrenderee  of  a  copyhold  rererfion  Cartfc.  105. 
■*  may  bring  debt  or  covenant  againft  the  leflee  within  slJJ£ia|£ 
the  equity  of  the  32  H.  8.  cap.  3.,  for  it  is  a  remedial  law,  surreadeic*  tf 

and 


tis 


in  the  equity  of 
theftit.  32H.8. 
c.  1.    3  U*. 
316.  3  Cm.  14. 
Hob.  176. 
3  Lev.  316. 
Skin.  296,  305. 
Comb.  185. 
Holt  x  59. 
2D  an- 241.  pi. 


and  hd  prejudice  *an  arife  td  the  lorf*  and  whether  tie  i* 
in  the  per  or  in  the  poft.  is  not  material  §  for  a  bargainee 
mav  maintain  covenant  within  this  feature,  and  yet  110 
doubt  but  he  is  in  the  poft.  and  Tin*.  ii\.  waj  *  hafty  re* 
folutidn)  and  Hob.  178.  only  an  extrajudicial  opinion* 
Judgment  for  the  plaintiff.  Notst  The  word*  of  the  aft 
are,  no  per/on  being  a  grantee  or  ajjigne*  of  any  reverfion* 


Clrtb.  275. 
4  Mod.  251. 
3  Let.  385. 
Admittance  re- 
late! to  forren- 
der,  and  furren- 
deree's  title  be* 
gins  from 
thence,  i  In  ft. 
59.  b.  3  Bulfl. 
X19.  3  Cro. 
100.  Cro.  Car. 
410.    Comb. 
233.  Skin.  406. 


3.     Benfon  iitrfus  Scot. 

[Paf.  5  *  6  W.  &  M.  B.  R.] 

1  N  ejetlment  a  fpecial  vetdift  was  found,  via.  a  cuftom, 
* ,  that  the  tenants  of  the  manor  having  t  mind  to  alien, 
might  furrender  into  the  hands  of  two  copyholders,  tsV. 
that  Scot,  being  a  copyholder  in  fee,  did  furrender,  &c.  to 
the  ufe  of  the  plaintiff  in  fee,  arid  died,  leaving  his  wife, 
who  claimed  her  free-bank  by  the  cuftom,  and  at  the  next 
court  the  furrender  was  prefented,  and  thereupon  the 
plaintiff  admitted  j  and  the  oueftion  being,  Whether  the 
furrenderee,  or  the  wife  for  ner  frank-bank,  ftiould  have 
thefe  lands  ?  It  was  adjudged  for  the  plaintiff*,  for  the 
wife's  title  docs  not  commence  till  after  the  death  of  the 
hufband,  and  then  only  to  thofe  lands  of  which  he  died 
fcifed ;  but  the  plaintiff's  title  began  by  the  furrender;  for 
the  admittance  relates  to  that  (<i)  \  and  that  the  cafe  of  two 
joint-tenants,  1  Infi.  59.  b.  rules  this  cafe* 


(a)  £.  *tc,  4  Bur.  1961.  R.  alfo 
5  Bur.  37*5.  That  the  widow  of  a 
furrenderee  who  died  before  admit* 


tanc*,  is  entitled  fco  free  bench, 
a  Witf.  16.  1  T.  R.  600. 


Vide 


Ancient  de- 
jneihe. 


Bar.  1046. 


4.     Brittle  verfus  Dade* 

[7  Will.  3.  C.  B.     1  Ld.  Raym.  43.  S.  C.  named  Brittle  *- 
Bade.] 

J?  J  EC  TME  NT.  The  defendant  pleaded,  that  the 
-*-'  land  was  held  of  the  manor  of  D.  which  is  ancient 
demefne.  The  plaintiff  replies,  quod  bene  &  verum  eflf 
that  the  lands  aforefaid  are  held  do  decano  &T  capitulo  de  Wi- 
gornia  ut  de  manerio%  lie.  which  is  ancient  demefne,  but 
that  the  lands  are  copyhold-fends :  The  defendant  rejoins, 
ex  quopradift.  the  plaintiff  cognovit  the  lands  to  be  ancient 
demefne  j  it  is  no  matter  whether  they  are  copyfeoH  or 
frank-fee.    Plaintiff  demurs.    Et  per  Cur* 

xft,The 
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1  ft,  The  replication  is  repugnant,  for  fends  held  ut  A  Copyhold  lands 
manerio  muft  be  frank- fee  ;  for  copyhold  lands  are  parcel  J^^  *"" 
of  the  manor,  and  cannot  be  held  ut  dt  manerio ;  and  held  ut  de  ma- 
therefore  the  replication,  by  faying  they  are  held  ut  de  ma*  «■»»• 
nerhy  and  yet  they  are  copyhold,  is  repugnant. 

2dly,  The  rejoinder  is  naught ;  fot  if  they  be  copyhold, 
an  eje&ment  lies :  ifl,  Becaufe  copyholds  are  of  fo  bafe  a 
nature,  that  a  writ  of  right  will  not  lie*     N.  B.    12.  a*  writ  of  right  Hoi 
sdly,  It  would  be  inconvenient,  becaufe  copyholds  are  par-  BOt  oi  copyhold. 
eel  of  the  demefnes  of  the  manor,  fo  that  if  they  are  tri-     ntc  *  " 
able  in  the  lord's  court,  the  lord  might  be  judge  arnd  party; 
and  therefore  per  Treby,  C.  J.  The  jurifdiclion  of  the 
lord's  court  extends  to  land  holdcn  of  the  manor  only,  and 
not  to  land  parcel  of  the  manor.     Judgment  quad  breve 
caffetur.     3  Lev.  405.. 


5.     Eaftcourt   vcrfus   Weeks. 

[Tria.  10  Will.  3..  C.  B.  Rot  355.] 

pJECTMENToa  the  demife  of  Anne  Eajlcourt ;  ™£j£ 
•*-*    a  fpecial  verdidfc  was  found,  that  the  lands  in  queftion  how  o^fwSTde- 
are  copyhold,  parcel  of  the  manor  of  Newton,  and  that  f  end  to  the  heir. 
William  Weeks  was  copyhold  tenant  in  porTeflion  for  life,  ^iT^4'6* 
and  Sir  William  Eajlcourt  lord  ;.  that  Sir  William  died,  and  j  BuJft".  *^' 
the  manor,  &r.  defcended  to  his  two  fitters,  Mary  and  hut.  1*6.  2  Sid 
Anne :  That  Weeks  fuffered  his  houfe  to  be  ruinous,  and  8f  9'  rcL^w; 
made  a  leafe  of  his  copyhold  for  ten  years  5  and  that  Mary  III'  ',  ynemi 
died,  per  quod  all  defcended  to  Anne  her  fifter  and  heir  ;  $}6.    Har.  Co* 
that  Weeks  d\cd>  and  his  wife  entered  claiming  her  widow's  jj£  J3 Heifer '* 
cftate,  and  that  Anne  entered  for  the  permifirve  wafte  of  4  t.  R»  164.' 
the  huiband,  and  his  leafe  for  ten  years  without  licence. 
Et  per  Cur.  It  was  admitted  in  this  cafe,  that  thefe  were 
both  caufes  of  forfeiture 5  but  the  queftion  was,  Whether 
(he  plaintiff  could  take  advantage  of  this  forfeiture.     Et 
per  Powell,  At  common  law,  the  heir  was  entitled  to  take 
advantage  of  any  caufes  of  forfeiture  in  the  time  of  his  an- 
ceftor,  but  wafte  and  ceffavit  -,  wafte  he -could  riot,  becaufe 
it  is  a  perfonal  wrong,  which  dies  with  the  perfon  5  cejpt* 
vk  he  could  not,  becaufe  the  tenant  by  the  ftatute  has  li- 
berty to  &ve  himfelf  by  tender  of  arrears,  which  are  not 
due  to  the  heir,  but  to  the  executors.    In  all  other  cafes* 
the  eftate  determines  by  the  aft  of  forfeiture  ;  and  though 
the  tenant  hold  in  pofleffioc,  it  is  adhfeifm  to  the  lord,  if 
he  will.     I  Ro.  50*8.    1  Inft.  59.    Godb.  47.    1  Inft.  233, 
Fitz.  Trefpafs  254.   I   Jones  136.  Palm.  438,  439.     And 
this  dedion  of  making  it  a  drfleifin  being  annexed  to  the 
inheritance  defcends  to  the  heir.     Noy  57*  1  Leon.  24a. 
t  Inft.  63.  x  Ro.  50&     And  where  there  are  two  copar- 
ceners, 
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Ctfters,  and  one  will  take  advantage  of  a  forfeiture,  tttii 
[  187 1       thcother  not,  there  muft  be  an  apportionment.     1  lnf> 

%*££&""  .    Treb)  C*  J •» Nevi*'  and Sbiaw heW> tJlat  thc continuing 

tnent;  ic  \t\     5n  of  the  tenant  alter  forfeiture  was  no  difieifin  at  ele&ion 

forfeiture ;         of  the  lord.    It  was  admitted,  that  if  tenant  for  years  or 

JJij^^i   Kfe  make  a  feoffment  or  levy  a  fiae,  it  is  a  forfeiture,  and 

term.  alfo  a  determination  of  their  eftate  and  a  diffcifin ;  but  if 

tenant  for  years  make  a  leafe  for  a  longer  term  than  he 

has,  they  held  it  no  difleifin  nor  forfeiture;  beeaofe  it  is 

only  a  contract  between  him  and  his  leffee,  which  does  not 

operate  on  the  intetcft  of  the  leffor  to  affefl:  it  with  any 

prejudice* 

M^r^i^pf  ****  hcW»  *at  a  ,cafc  bT  a  copyholder  was  a  forfeiture* 
50S.  3 1  Co:  65.  tccaufe  it  was  a  breach  of  truft,  M*.  27a,  392,  184.  and 
it  Dyer  139.  that  it  was  a  perfonal  wrong  as  much  as  wafte,  which 
*L*!*  cannot  be  transferred  by  defcent,  but  muft  be  taken  ad- 

vantage of  by  him  that  was  wronged. 

Alfo  they  held,  that  the  eftate  of  the  copyholder  was 
not  determined,  becaufe  the  lord  by  acceptance  of  rent, 
&c.  might  affirm  it. 

Laftly,  They  held  the  eledion  muft  be  made  by  both 
the  parceners  5  that  the  thing  is  entire,  and  that  therefore 
•  the  furviving  fitter  could  not  ele&  after  the  death  of  her 

Ca.  Lit  S3»**  fifter  j  %and  as  to  the  cafe  of  Co.  Lit.,  where  the  aunt  and 
niece  are  faid  to  join  in  wafte,  they  much  doubted  of  it. 
for  the  books  cited  do  not  warrant  that  opinion,  and  Othet 
authorities  are  contrary.     Mo.  34,  no,  40,  127* 

6*     Kettle  wrfus  Towhfend* 

[Temp.  Will.  3-  In  Cane*] 

E^iitjr  eog fct      f\NE  devifes  a  copyhold-cftate  to  his  grandfon;  and 

fo£^UPP,'nft  Sommers,  Lord  Chancellor,  decreed  the  will  good* 

the  heir,  iiffe*    an<*  ^at  cquity  ought  to  fupply  a  furrender  as  well  as  iir 

▼our  of  4  fon  or  cafe  of  a  fon  J  that  a  grandfon  was  a  fen,  and  the  grand* 

•  ^J^^*  father  was  bound  to  provide  for  him.     But  the  Houfe  of 

mot  material.11 "  Lords  revcrfed  this  decree,  and  held,  Equity  ought  not  to 

fupply  fuch  a  defe£t  in  disfavour  of  the  heir  at  law,  unlefs 

it  were'  in  favour  of  a  fon  or  a  daughter  $  and  not  theft 

neither,  if  it  was  to  difinherit  the  eldeft  fon  \  but  it  was 

not  material  that  fuch  a  fon  was  provided  for  before,  nor 

how  far,  for  the  father  only  is  beft  judge  whether  he  has 

fully  advanced  his  child,  or  not  (a). 

(a)  The  following  is  an  extraft  from  now  to  be  eftablifhed,  that  a  defefi  in 
Mr.  Coxe's  note  to  the  cafe  of  Watts  the  furreqder  of  a  copyhold,  or  the 
v.  Btdlait  1  P.  Wm.  60.   "  It  fcems    execution  of  a  power  (which  are  g#- 

vfrned 


Cbppfjott  ahD  CoppfjoJ&er* 


187 


v*rne4  by  the  fame  rule*,  Chapman  v. 
Gib/on,  uhi  infra)  flail  be  Supplied 
o«r/)'  in  favour  of  three  defcriptiont  of 
perfons,  «://*•  creditors,  wife,  and  chil- 
dren; Goodwyn  r.  Goodwyn,  1  /«s. 
228,  i?;*/  v.  ^rfl/f  2  Fez.  164.  9V 
abr  vfc  An/on,  2  Fez.  582.;  and  fo, 
though  the  wife  hath  only  a  limited 
intereft  (as  an  eftate  for  life)  in  the 
fubjeft,  with  remainder  over  to  (Iran- 
gets,  Marfion  v.  Gmvan>  3  Bro.  Ch. 
170.  But  it  fhail  not  be  fuppUed  in 
favour  of  a  wife  or  younger  child*  if 
the  heir  at  law,  bring  a  child  of  the 
teftator,  \3c.  be  thereby  lefc  unpro- 
vided for,  Kettle  v.  Town/end,  Rtiken 
v.  Hichn,  6  Fin.  Ab\  59.  //.  is. 
Hawkins  V.  Leigh,  1  >M.  38.7.  It  is 
not  material  whether  the  heir  in  that 
cafe  be  whoHy  disinherited  by  his  father, 
(o  that  he  hath  fome  provision.  Haw- 
kins  v.  Leigh ,  1  Atk.  387.  Chapman 
v.  Gib/on >,  ubi  infra.  Fyke  v.  Whyte,  in 
Line'.  Inn  Hall,  20  July  1 791.  3  Jfr*. 
Ci>.  286.  Nor  is  it  material  (although 


formerly  doubted ,  as  in  Reft  v.  Rofs, 
1  Ma.  Ca.  Ah.  124.)  :  whether  the 
younger  children .  are  otherwife  pro* 
vided  for  or  not,  K$ttU  v.  town/end, 
Carter  v.  Carter,  Mo/.  370.  Burton  v. 
Moid,  6  J7*.  56.-//.  20.  Wrab  v. 
Gwy,  6  A7».  57.//-  24*  Cook  v.  Arn~ 
ham,  3  P.  /fins.  283.  and  C«.  /*«^. 
To/ft.  3;.  S.  C.  Tudor  v;  An/on,  2  Fez. 
582.  fyt*  v.  White,  ub  /up.  So  with 
refpeft  to  the  wife,  Bi/coe  v.  Cart- 
wright,  Gilb.Rep.  121.  Smith  v.  2fo- 
/fer,  1  Atk.  386-  The  fame  rules  ob- 
tain between  co-heirs  at  law*  and  be- 
tween heirs  in  gavelkind,  as  between 
the  eldeft  fon  and  younger  children, 
Baker  v.  Jennings,  6  Fin.  54.  //  to* 
Andrews  v.  Waller*  6  Fin.  ztf.pl.  12. 
But  if  the  heir  at  law  be  not  a  child  of 
the  teftator,  Zfc.  although  wholly  un- 
provided for,  the  defect  (hall  be  fup- 
plied  in  favour  of  the  wife.  Cbafman 
v.  Gib/tm,  at  the  Rolls,  Feb,  1791, 
3  Bro.  Cha.  Rep.  170. 


7.     Smartle  verfus  Penhallov*. 

f  Intr.  Hill.  13  W.  3.  B.  R.     Rot.  380.     2  Ld.  Rayxn.  994. 
S.  C] 


I  N  ejeElment  a  fpecial  verdjft  was  found,  viz.  That  the 
*  lands  in  queftion  were  parcel  of  the  manor  of  Tregoan, 
of  which  the  bifhop  of  Exeter,  leflbr  of  the  plaintiff,  was 
feifed  ;  and  that  by  cuftom  of  the  manor  the  faid  lands  are 
demifable  by  copy  of  court-roll  to  two  or  three  perfons 
for  their  lives,  and  the  life  of  the  furvivor,  habendum  fuc- 
•  cejftve Jicttt  nomtnantur  in  charta9  cif  non  aliter%  and  that  the 
lord  is  to  have  a  heriot  on  the  death  of  every  tenant  dying 
feifed.  They  farther  find  one  No/worthy  was  tenant  for 
life  of  the  manor  by  grant  from  the  predeceflbr  of  this 
bifhop ;  and  that  he  by  copy  granted  the  tenement  in 
queftion  to  A.  and  his  afligns,  for  the  lives  of  B.  and  C. 
and  of  the  faid  A.,  and  that  No/worthy  is  dead.  The  que- 
ftion was,  Whether  this  grant  be  warranted  by  the  cuf- 
tom ?  And  it  was  urged  for  the  plaintiff,  that  A.  has  the 
whole  eftate,  and  that  B.  and  C.  are  not  named  to  take  an 
intcreft  but  by  way  of  limitation  ;  and  that  if  A.  die,  here 
is  room  for  an  occupant,  which  is  to  put  a  tenant  upon  the 
lord  without  his  confent :  Alfo  MA.  fhoyld  become  bank- 
rupt, this  eftate  would  be  aflignable  5  and  upon  this  leaf? 
Vet.  I  R  sfa, 


[188] 


6  Moil.  £3. 

Cuftom  in  a  ma* 
nor  to  grtnt 
Jande  by  copy  to 
two  or  three  per-* 
fans  for  tle'.r 
lives,  habeod* 
fucceflive,  tec. 
Grant  to  A.  ha- 
bend'  to  him 
during  the  live* 
of  A.  B.  andC, 
is  warranted  by 
the  cuftom. 
z  Mo.  102* 
6  Co.  37.   Cro. 
£1.  58,721. 

2  Bulft.  if,fcc. 
Vaugh.  187- 

3  Salk.  1S1. 

S.  C,  HoHio}' 
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the  lord  cm  have  but  one  heriot ;  whereas  in  the  cuftom 
,  ary  leafesthe  lord  is  to  have  three.  They  admitted  that 
where  a  power  or  cuftom  warrants  a  greater  eftate,  it  will 
warrant  *  lefifcr,  as,  if  the  lord  may  grant  for  three  lives, 
he  may  for  one  ;  but  then  it  rauft  be  of  the  fame  nature.* 
If  //.has  a  power  to  leafe  for  three  lives,  he  cannot  leafe 
for  500  years,  though  it  be  a  lefTer  eft  ate  in  law.  If  a 
bifhop  make  a  leafe  for  30  years,  it  is  wholly  void  as  to  the 
fucceflbr,  becaufe  his  power  is  exceeded :  So  in  this  cafe. 
On  the  other  fide  it  was  argued  pro  def.f  that  this  was  no 
greater  eftate  than  what  the  cuftom  allowed :  That  if  this 

!;rant  had  been,  made  to  A.  B.  and  C  habendum  fuccejjive 
or  their  lives,  they  might  have  furrendered  to  three  others, 
and  the  lord  -was  compellable  to  admit  them,  and  they 
would  ,have  an  eftate  pur  outer  vie,  that  if  the  tenant  may 
by  his  own  a&  make  fuch  an  eftate,  it  is  moft  unequal  to 
fay  that  the  lord  cannot.  As  to  the  lord  it  is  the  fame 
thing,  whether  A.  takes  for  his  own  life,  and  the  life  of 
B.  and  C,  or  A.  B.  and  C.  take  for  their  lives :  And  there 
cannot  be  an  occupant  of  copyhold  lands,  neither  are  they 
;   .  .  within  the  ftatute  of  frauds  to  be  aifcts  or  devifable,  2  CL 

Caf.  201 .  \  and  as  to  the  heriot,  it  will  be  due  on  the  death 
of  every  aflignee  that  is  admitted, 
if  copyhold  te-        Holt  C.  J.  i  ft  {a)>  There  can'be  no  occupant  of  a  copy- 
iiant  pur  autw    h  ld  cftatc  for  fa  prejudice  it  would  do  the  lord :  But  if 

fit  die,  the  lord  .   r     J  m 

&»*  carer j  and  the  copyholder  being  tenant  pur  outer  vie  die,  the  lord  ihall 
no  occupancy  is.  enter.  As  *  if  there  be  tenant  for  life  of  a  copyhold,  re- 
Mod.  Cafca  68.  ma;n(jer  t0  another  for  life,  and  tenant  for  life  commits  a 
*r  180  ]     forfeiture,  the  lord  ihall  enter.     If  H.  grants  a  rent  out 

Rent  to  A.  por    °^  ^'S  *an(ls  to  ^'  Pur  auier  v**>  anc^  -^  &cs9  ^a^  not  *hc 

anter  vie,  Veafcs  rent  ceafc  ?  What  is  the  reafon  ?  Becaufe  here  wants  a 

by  a.*§  death,     grantee*     So  it  is  here ;  an  occupancy  is  for  fupplying  a 

Occupancy  is      freehold :  In  copyholds  the  freehold  is  in  the  lord  ;  the 

only  tofupply  a    tenant  has  only  an  eftate  at  will. 

**  °  "  sdly,  He  held  that  the  cuftom  confided  in  three  parts : 

ift,  The  conftitution  of  the  eftate,  viz.  by  copy,  adly, 
The  extent  for  three  lives.  3dly,  The  manner  of  the 
eftate,  which  by  operation  of  die  cuftom  differs  from  the 
conftitution  at  common  law,  viz.  to  three,  habendum  fuc* 
ceflive. 

What  is  done  here  is  not  fo  much  as  the  cuftom  :  The 
cuftom  enables  him  to  grant  for  three  lives,  and  he  grants 
but  for  one.  If  the  cultom  be'to  grant  in  fee,  Esf  non  ali- 
tery  yet  the  lord  may  grant  for  life,  or  to  A.  for  life,  re- 
mainder to  B.  in  tail.     If  the  cuftom  be  to  grant  for  life, 

fiifliop'i  leafe       fa  \oti\  may  grant  durante  viduitate.    Vide  1  Cro.  323,  373. 

ft"uete!"fvoid.aS  This  is  not  like  the  cafe  of  a  biftiop's  leafe  :  That  cannot 

to  the  luccrff^r 

'» tow-  {a)  Fide  2  BI.  Rep.  1148* 

be 
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be  good  for  any  part,  becaufe  the  ftatute  ties  it  up  to  an 
exprefs  form.  Aliter  perhaps,  had  it  been  that  bifhops 
fhould  make  leafesfor  any  number  of  years  not  exceeding 
fuch  a  number. 

As  to  the  fuppofal  of  the  bankruptcy,  Powell  at  firft 
doubted  upon  that  inconvenience,  faying  it  could  not  be  A£  of  the  copy- 
good  if  it  prejudiced  the  lord  ;  but  Holt  thought  that  made  hoW»  <»»«<« 
no  difference;  for  if  the  copyholder  being  bankrupt,  his  p^ou^nht 
eftate  was  affigned,  the  ailignee  would  have  the  eftate  de-  lord, 
terminable  upon  the  death  of  the  copyholder,  and  then 
the  heriot  would  be  due,  and  not  by  the  death  of  the  af- 
fignee;  forfo  it  was  originally,  and  cannot  be  altered  by 
any  a&  of  the  copyholder.   But  per  tot.  Cur.  This  is  a  fup- 

Jofal  not  in  the  cafe,  and  therefore  it  was  not  determined* 
udgment  pro  def.  per  tot.  Cur.    See  x  Roll,  Abr.  511. 


Coroner.  [  *9°  ] 
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Rex  &  Regina  verfus  Bunney, 
[Mich.  iW.&M.  B. R.] 

I  F  a  coroners  inqueft  be  qualhed,  the  coroner  muft  take  Upon  quaking 

•*    a  new  inqueft  fuper  vifum  corporis ;  but  if  a  melius  in-  in^uifitio*>»^ 

quirendum  be  granted  on  a  malefe gefftt  of  the  coroner,  the  nwotfeTuper  * 

new  inquiry  muft  be  before  the  lheriff  or  commiffioners,  vifum>  UP<»« 

not fuper  vifum  corporis,  but  upon  affidavits :  for  none  but  J*0"1  if ^"Si 
».l  •         •        *  .         •+  .  .  .      .  dum,  toe  tatnn 

the  coroner  can  inquire  fuper  vifum  corporis,  and  he  is  not  or  commiffioners 

to  be  traded  again :  But  when  an  inquifition  is  quafhed,  °v  affidavit. 

it  is  as  if  no  inquifition  had  been  taken  (*).  J**-  J*^0* 

3  Mod.  80,  aa8.  S.  C* 

(a)  Vide  Sir.  at,  167,  535.    I  Vent.  182.    2  Lev.  141,  152. 

Clerk1/  Cafe.    Vide  Title  Indittments,  &c. 
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the  lord  can  have  but  one  heriot ;  whereas  in  the  cuftom 
ary  lcafes  the  lord  is  to  have  three.     They  admitted  that 
where  a  power  or  cuftom  warrants  a  greater  eftate,  it  will 
warrant  *  leflfer,  as,  if  the  lord  may  grant  for  three  lives, 
he  may  for  one  ;  but  then  it  mud  be  of  the  fame  nature.* 
If  H.  has  a  power  to  leafe  for  three  lives,  he  cannot  leafe 
for  506  years,  though  it  be  a  lefTer  eftate  in  law.     If  a 
bifhop  make  a  leafe  for  30  years,  it  is  wholly  void  as  to  the 
fucceflbr,  becaufe  his  power  is  exceeded :  So  in  this  cafe. 
On  the  other  fide  it  was  argued  pro  def.y  that  this  was  no 
greater  eftate  than  what  the  cuftom  allowed :  That  if  this 
grant  had  been, made  to  A.  B.  and  C.  habendum fuccejjive 
for  their  lives,  they  might  have  furrendered  to  three  others, 
and  the  lord  -was  compellable  to  admit  them,  and  they 
would  .have  an  eftate  pur  outer  vie,  that  if  the  tenant  may 
by  his  own  a&  make  fuch  an  eftate,  it  is  moft  unequal  to 
fay  that  the  lord  cannot.     As  to  the  lord  it  is  the  fame 
thing,  whether  A.  takes  for  his  own  life,  and  the  life  of 
B.  and  C,  or  A.  B.  and  C.  take  for  their  lives :  And  there 
cannot  be  an  occupant  of  copyhold  lands,  neither  are  they 
within  the  ftatute  of  frauds  to  be  aifets  or  devifable,  2  Ch. 
Caf.  201.  \  and  as  to  the  heriot,  it  will  be  due  on  the  death 
of  every  affignee  that  is  admitted, 
if  copyhold  te-        Holt  C.  J.  i  ft  (a),  There  can'be  no  occupant  of  a  copy- 
fui?e°rtteioni  hoW  cftatc  for  the  prejudice  it  would  do  the  lord :  But  if 
&»*  enter  j  and  the  copyholder  being  tenant  pur  outer  vie  die,  the  lord  (hall 
no  occupancy  is.  enter.     As  *  if  there  be  tenant  for  life  of  a  copyhold,  re- 
Mod.  Cafe*  68.   ma{n(jcr  t0  another  for  life,  and  tenant  for  life  commits  a 
*T  189  ]     forfeiture,  the  lord  {hall  enter.    If  H.  grants  a  rent  out 

Rent  Co  A.  por    °^  ^IS  ^an^S  t0  ^  Pltr  auUr  V'*>   anc*  ^  C**C8»  ^a^  n0t  t'1C 

amer  vie,  "cwfes  rent  ceafe  ?  What  is  the  reafon  ?  Becaufe  here  wants  a 

by  a.*«  death,     grantee*     So  it  is  here ;  an  occupancy  is  for  fupplying  a 

Occupancy  is      freehold :  In  copyholds  the  freehold  is  in  the  lord  ;  the 

only  tofupply  a    tenant  has  only  an  eftate  at  will. 

int  °  '  2d!y,  He  held  that  the  cuftom  confided  in  three  parts : 

ift,  The  conftitution  of  the  eftate,  viz.  by  copy,  adly, 
The  extent  for  three  lives.  3dly,  The  manner  of  the 
efttte,  which  by  operation  of  the  cuftom  differs  from  the 
conftitution  at  common  law,  viz.  to  three,  habendum  fuc* 
ct/j/ive. 

What  is  done  here  is  not  fo  much  as  the  cuftom  :  The 
cuftom  enables  him  to  grant  for  three  lives,  and  he  grants 
but  for  one.  If  the  cuftom  be'to  grant  in  fee,  Esf  non  ali* 
ter,  yet  the  lord  may  grant  for  life,  or  to  A.  for  life,  re- 
mainder to  B.  in  tail.     If  the  cuftom  be  to  grant  for  life, 

fiifliop's  leafe       tne  Jorcj  may  grant  durante  viduitate.    Vide  1  Cro.  323,  373. 

ft^tute/.fJoid  a,  This  is  not  like  the  cafe  of  a  bifhop's  leafe  :  That  cannot 

to  the  luccr fl> 

««*»•  [a)  Vide  2  BI,  Rtp<  \\tf, 

be 
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be  good  for  any  part,  becaufe  the  ftatute  ties  it  up  to  an 
exprefs  form.  Aliter  perhaps,  had  it  been  that  bifliops 
fhould  make  leafesfor  any  number  of  years  not  exceeding 
fuch  a  number. 

As  to  the  fuppofal  of  the  bankruptcy,  Powell  at  firft 
doubted  upon  that  inconvenience,  faying  it  could  not  be  A£  of  the  copy- 
good  if  it  prejudiced  the  lord  ;  but  Holt  thought  that  made  ^^"Jjf""  ^ 
no  difference;  for  if  the  copyholder  being  bankrupt,  his  ^udiceofdn 
eftate  was  affigned,  the  aflignee  would  have  the  eftate  de-  lord, 
terminable  upon  the  death  of  the  copyholder,  and  then 
the  heriot  would  be  due,  and  not  by  the  death  of  the  af- 
lignee; forfo  it  was  originally,  and  cannot  be  altered  by 
any  a&  of  the  copyholder.   But  per  tot.  Cur.  This  is  a  fup- 

Jofal  not  in  the  cafe,  and  therefore  it  was  not  determined* 
udgment  pro  de/.  per  tot.  Cur.    See  x  Roll.  Abr.  511. 


Coroner*  [  *9°  ] 
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Rex  &  Regina  vtrfus  Bunney. 

[Mich.  iW.&M,  B. R.J 

I  F  a  coroner's  inqueft  be  qualhed,  the  coroner  muft  take  tfp°»  q^Aing 
«*    a  new  inqueft  fuper  vifum  corporis ;  but  if  a  melius  in-  JSJ^SdwT 
quirendum  be  granted  on  a  malefe  gejftt  of  the  coroner,  the  ntwo*e  toper  * 
new  inquiry  muft  be  before  the  (heriff  or  commiffioners,  vifum  5  upon* 
notfuper  vifum  corporis,  but  upon  affidavits;  for  none  but  ^ut'£r&*fr 
the  coroner  can  inquire  fuper  vifum  corporis,  and  he  is  not  orcommiffioaen 
to  be  trufted  again :  But  when  an  inquifition  is  quaflicd,  bv  •fltowiti. 
it  is  as  if  no  inquifition  had  been  taken  (*).  ^"  £u!£* 

3  Mod.  80,  aa8.  S.  C« 

(a)  Vide  Sir.  at,  167,  535.    1  Vent.  182.    2  Lev.  141,  152. 

Clerk*/  Cafe.    Vide  Title  Indictments,  &c. 


R  a 


19*  Corporation. 

mayor  without  his  hand  to  it.  After  fearch  of  precedents, 
which  were  found  both  ways,  Holt,  Chief  Juftice,  hcldf 
and  the  reft  concurred,  that  though  a  corporation  cannot 
do  an  a£t  in  pais  Without  their  common  feal,  yet  they  may 
do  an  aft  upon  record  •,  and  that  is  the  cafe  of  the  city  of 

M&ifL  Pi.  L^nion  cvcrv  Ycar>  who  makc  an  attorney  by  warrant  of 
9*o,    i  Leon. "  attorney  in  this  court,  without  either  fealing  or  figning  ; 
184.   1  Rol      and  the  reafon  is,  becaufe  they  are  eftopped  by  the  record 
Rep.  8*.  Skim  to  fay  jt  j8  not  thcir  aa%  So  if  an  aftion  be  brought  againfl: 
a  corporation  here  for  a  falfe  return,  they  are  eftopped  to 
fay,  it  is  not  their  return,  for  it  is  refponjto  majoris  &  co\n- 
munitatis  upon  record.    Neither  is  the  hand  of  the  mayor 
necefiary,  for  he  is  liable  in  his  private  capacity  without 
it  \  and  it  is  fufficient  evidence  againfl  him,  that  the  writ 
was  delivered  to  him,  and  that  there  is  a  return  made, 
for  then  it  is  incumbent  on  the  mayor  to  (hew  the  con- 
"  At  common  law  trary.     At  common  law  no  officer  was  bound  to  fign  a  re- 
no  officer  tii     turn.    The  ftatute  of  Tori  obliges  a  (heriff  to  do  it,  but 
muL  Ydv?u.  cxtcnc*s  not  to  a  coroncr>  mayor,  or  other  officer.     And 
*  the  mayor,  or  any  other  magistrate  of  this  corporation  that 
procured  this  return,  is  liable  not  only  in  their  corporate 
but  their  private  capacity* 


f5«     Cuddon  verfus  Eaftwick. 
[Hill.  2  Ann,  B.  R.J 

Ante  143.  A  TjPON  a  habeas  corpus  was  returned  an  a&ion  of  debt 
corporation  may  \J  for  thc  penalty  of  a  by-law  made  by  the  common 
S!*^  So  b£  coun«l  of  the  city  of  London.  The  by-law  was,  That 
hwt  to  bind  whereas  the  company  and  fellowihip  of  porters  had  been, 
ftran£ers  for  timc  ov^t  0f  mind,  a  company  and  fellowfliip,  it  was  or- 
«*€**  ^S?.'"  d^ined,  that  they  (hould  ftill  remain  and  continue  for  ever 
*9t.    *  Mod.    a  company  and  fellowihip,  and  that  no  mafter  of  any  boat, 

Hoi' ,44  S#  °*  ^r*  ^rom  P*ace  t0  P*ace  t0'  ®Cm  "10U^  un^oad  or  ^end  on 
'433-  fliorc  any  goods  but  by  fuch  perfons  as  were  free  of  the 

faid  company.     To  which  it  was  objeSed,  ift,  That  the 
city  of  London  could  not  make  a  corporation.     2dly,  That 
a  corporation  could  not  make  a  by-law  to  bind  ftrangers, 
unlefs  founded  on  public  convenience.     Jit  per  Cur.  The 
city  of  London  cannot  make  a  corporation,  for  that  can 
only  be  created  by  the  Crown  j  but  this  is  only  a  frater- 
nity, not  a  corporation,  and  a  corporation  may  ma}te  a 
Difference  Jw-     fraternity.     A   corporation  is   properly   an   in  veiling  the 
SS^^JSS-    People  of  the  place  with  the  local  government  thereof, 
mitj.        *        and  therefore  their  law  (hall  bind  ftranger$  (a)  \  but  a  fra- 
ternity is  fpme  people  of  a  place  united  together,  in  reipe£t 


1 


['93] 


(a)  Vidi  H.BI.Ref.  370. 

of 
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of  a  myftcry  and  bufinefs,  into  a  company,  and  their  laws 
and  ordinances  cannot  bind  ftrangcrs,  for  they  have  not  a  ^ — 
local  power  or  government. 


Cods, 


I.     Blachly  vcrfus  Fry. 

[Mich.  8  Will.  3.  B.  R.  Comyns  19.  S.  C.  by  the  name  of' 
Lutely  v.  Fry.] 

IN  trefpafs  quart  claufum  f regit,  and  for  cutting  his  corn  5  Mod.  315. 
and  carrying  it  away,  the  jury  found  the  defendant  FuU  cofts  in 
guilty  of  alt  but  the  carrying  away  5  and  Gould  moved  for  ^"^p*r*"  ^^ 
full  cofts  on  the  aa  £5"  23  Car.  2.  cap.  9.     Holt,  C.  J.  Ra^m.9^. " 
Where  the  trefpafs  is  done  damando  titulum,  or  the  title  *  Jj«-  »3»- 
may  come  in  queftion,  there  (hall  be  full  cofts.  In  Stroud's  J  JJ^#  *'j  4*». 
cafe  for  entering  his  clofe  and  digging  turf,  full  cofts  were  144.    2  Lev. 
allowed  ;  But  the  judge  of  affize,  viz.  North,  C.  J.  certi-  *H*    Com^ 
fied,  that  the  freehold  came  in  queftion.     So  in  judge  1^.666? 
Evr/s  cafe,  in  an  a&ion  on  the  cafe  for  flopping  his  way.'  Doug.  780! 
AdjournaU     Vide  Ray.  487.     2  Keb.  756.     2  Fen.  315. 
£  M>.  849. 


2.   Dominus  Rex  vcrfus  Edwards. 

[Hill.  8  Will.  3.  B.R.] 

T  T  was  hid  per  Cur.  that  the  king  (hall  pay  cofts  for  an  Crown  pa  scoftt 
*    amendment,  but  (hall  not  pay  cofts  for  not  going  on  to  J"  *»«■<*»»«*> 
trial;  but  where  there  is  a  profecutor,  he  fhali  pay  cofts  ^J£f£ trial 
for  amendments,  and  for  not  going  on  to  trial  both  j  but  a  Dan*.  224. 
then  there  muft  be  an  affidavit  of  the  napie  of  him  who  is  *  LU*'  34*y  c 
the  profecutor,  for  that  does  not  appear  upon  the  indi£U    **  '41* 
ment :  And  if  the  defendant  does  not  know  the  profecutor, 
he  ought  to  apply  to  the  attorney-general,  who  will  inform 
him. 
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3.     Thomjis  verfas  Lloyd. 

[10  Will.  3.  B.  R.    1  Ld.  Raym.  336.  S.  C7  named  Tboroee 
<v.  Lloyd.  Comb.  482.  12  Mod.  195.] 

Ke-ftiomfe-    ^SSUiUPSIT;  the  defendant  pleaded  his  privilege 
in^btiLneritl*"  as  an  Pfi*cer  °f  t'ie  exchequer,  in  abatement,  and  the 

Poft,  pi.  4.  plea  being  held  good  upon  demurrer,  there  was  judgment 
Mod.  Cafe*  83.  g^j  M/a  cajfetur.  Et  per  Ctw.  It  was  held  upon  the  8  &  9 
257?"  120'  W7".  3.  *•  1 1.  that  the  defendant  mould  have  no  cofts  •,  for 
the  a&  extends  only  to  demurrers  in  bar,  and  not  in  abate- 
ment, becaufe  it  fpeaks  of  fuits  which  are  vexatious, 
which  does  not  appear  to  the  Court  on  pleas  in  abatement  ;r 
but  on  demurrers  in  bar,  where  the  Court  fees  the  merits 
of  the  caufe,  it  does ;  and  it  would  be  very  hard  if  the  de- 
fendant mould  have  cofts  again  ft  the  plaintiff  in  fuch  a 
Cafe,  when  the  plaintiff  could  have  none  againft .  the  de- 
fendant, though  he  fliould  have  had  judgment  quod  rt- 
fpondeat  oujler. 


»57 


4.    Garland  vtrfus  Extend. 

[Mich*    2  Ann.  B.  R.     2  Ld.Raynj.  992.  ruined  Garland  w, 
Exton.J 

Mod.  Cafes  % j,  ^HTSf  defendant   having  pleaded   in   abatement,  the 

vrfuhZwon*11  plaintiff  demurred,  and  judgment  was  given  for  the 

ABte,pj.  3.       defendant.     And  Mr.  Branihivatte  moved  to  have  coftj 

1  Ana.  i«y.      u^)pn  the  ftat.  8  'iff  9  IV.  3.,  hut  it  was  denied,  for  the 

C».d"clr*cv    Judgment' in  this  cafe  is  not  given  upon  the  merits,  but 

Much  30.    y    quod  billa  cajfetur;  and  the  ftatute  meant  only  to  give  ceffts, 

Barnec  no,       where  the  merits  of  the  caufe  were  determined  upon  the 

*57'  demurrer.     If  judgment  had  been  for  *he  plaintiff  upon 

this  demurrer,  it  had  ftot  been  final,  but  tnily  *  refpondeai 

oujler y  and  the  plaia tiff  could  have  had  no  cofts  by  the 

ftatute,  which  therefore  ought  to  have  the  fame  expofition 

as  tp  the  defendafK  (*), 

(aj  R. we. H.Bl.'Rtp.  53P. 
5.  Donquna  Regina  verfus  Daavers  &  ah    \ 

•      [6  Ann.  B.  R.] 

Information        T  N  an  information  againft  Danvers  and  others,  one  de- 
afainft  three,       1    fcnc}ant  was  acquitted,  and  the  reft  found  guilty  at  thj 

and  one  only  ac-  •  ,      ,       .     .  ..  ,  .,•  &        J    t    ti 

quitted,  hcOMii  affizes*,  and  though  the  judge  did  not  certity  a  probabl: 

caufei 
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caufe,  yet  it  was  held  that  the  ptofecutor  was  not  liable  oot  h£*  coft» 
to  pay  this  defendant  cofts,  becaufe,  till  the  8  tf  9  W.  3.  m*c  il.^'  * 
the  plaintiff  never  paid  cofts  in  any  ail  ion,  if  but  one  de-  1  Lev.  63. 
fendant  was  found  guilty  (a) ;  and  the  a&  of  4  Gf  5  W.  ,0  Co*  **• 
&  M.  c.  1 8.  cannot  be  intended  to  make  profecutors  other- 
wife  liable,  than  as  plaintiffs  were  before  in  other  ac- 
tions. 

(a)  Vide  3  Bur.  1286* 

Vide. plus ,  Title  Damages,  20$, 


Cottage*  an&  inmate**  [  19s  ] 


Dam.  Rex  wj^r/  Everard. 

[Hill.  13  W.  3.  B.  R.     1  Ld.  Raym.  638.,  S.  C] 

A  Prefentment;  w*$  made  at  a  cpurt-loet  for  ere£Hng  a  The  ordinance 
<**  cottage  contrary  to  the  3 1  (b)  Eliz.  cap.  7'.  not  laying  de  terris  menfu- 
four  acres  of  laqd  to  it,,  *ccpr#ng  to  the  ftatute  de  terris  ^L^ntf 
menfiirandis  :  It  was  excepted,  firft,  That  this  was  but  an  Hoit  173.  S.  c; 
©*4iuanpe,     %  Cya.  603.    Rut  per  Cur.  it  was  held  a  fta- 
\ ute,    adly,  That  the  caption  is  ui  cur*  vif.  franc*  pieg. 
cum  fur.  iarwki  whereas  the  latter  court"  has  no  autfair 
rity  to  *a|te  fuch  pre£entn*eftt%  ergo  it  is  illegal,  becaufe 
uncertain  which  toofc  it.     %-  JCeb.  139,  10  Ed.  4.  15*  a. 
Etper  Hok,  C.  J.  Where  there  are  fcveral  commilfiofis,  of  Cm.  Ctr.  80, 
which  each  have  authority  to  proceed  for.  the  fame  thing,  4*3-   Dimfity 

bj.rr.         ^  -^  1  ^  .  l         f  l3  where  two  courts 

ut  in  a  different  manner,  a  ought  to  appear  by  which  of  hm  jorifliaioa 

thefe  it  w»  taken  5  but  here  only  one  court  has  jurifdic-  of  the  fame 

tion  in  the  matter,  ami  it  iftuft  be  taken  as  a  caption  by  ^n&^whei* 

that  court  that  had  authority  to  proceed  in  it.     Alio,  if  *° 

the  words  had  been  et  cur.  baron.^  the  objection  had  been 

ftronger.     3<ily,  That  the  year  of  our  Lord  was  in  Englijb 

figures :  But  the  year  of  tjie  king  being  at  length,  the  ann* 

Domini  was  held  furplufage. 

{/)  N.  jB.  The  flat.  3 1  Eliz.  c.  7.  is  repealed,  15  C.  3.  c.  3a* 


(     '9<5    ) 
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I.     ColeV  Cafe. 
[Hil!..3W.  &M.  B.  R.] 

i  Show.  388.  D  Y  indenture,  H.  Ieafes  a  houfe,  excepting  two  rooms, 

y>  J«t$  a  houfe  J~>  amj  frcc  paffege  to  them.     The  leflec  affigns,  and  the 

S2H!nia^  affignce  difturbs  the  lcflbr  in  the  paflage  thereto,  and  for 

difturbed  there-  this  difturbance  the  leffor  brought  covenant.     Et  per  Cur. 
**'  C°VwntfiCS  ^e  a^*on  **es »  ^e  divcrfity  is  this,  If  the  difturbancc 

jtfaceptingt*  had  been,  *n  the  chamber,  it  is  plain  then  no  aclion  of  co- 

paflage  thereto,  venant  would  have  lain  ;  becaufe  it  was  excepted,  and  fo 

ud  isdiftuibed  not  denaifed  :  Alter,  where  the  leflee  agrees  to  let  the  lef- 

iV  Cro.5J»c.°"  ^or  ^avc  a  thing  out  of  the  demifed  premifes,  as  a  way* 

i»S»  438.  common,  or  other  profit  apprendre §  in  fuch  cafe  covenant 

cafehB*3RSaC  ^  *or  ^e  difturbance.      Vide  3  Cro.  657.     Mo.  553. 

j  ch.  c«.  294I  And  this  covenant  goes  with  the  tenement,  and  binds  the 

1  htt.  47.  affignee.     Judgment  pro  qiier* 

%  Mod.  86»  m  l 

Vqv$.  765. 

3.     Griffith  verfus  Harrifon. 
[Mich.  jW.&M.  $. R.] 

4  Mod.  149.        j\  N  action  was  brought  by  the  plaintiff,  an  executor,  on 
j^cafatn-  a  covcnant  *n  an  affignmcnt  of  a  leafe,  for  quiet  en- 

verfabie.  skin,  joyment  free  and  clear,  and  freely  and  clearly  discharged, 
397.  s.  c.  or  otherwife  indemnified  of  and  from  all  arrears  of  rent, 
&r .  And  the  plaintiff  affigned  a  breach,  that  fo  much  rent 
was  in  arrears  the  defendant  to  part  pleaded  payment 
to  the  lefTor,  and  to  the  reft  of  the  rent  alleged  to  be 
in  arrear,  that  he  left  money  in  the  hands  of  the  plain- 
tiff ea  intentione  quod  J*lver$t  to  the  leflbr;  and  upon  de- 
murrer Mr.  Nerthey  objected  that  the  plea  was  not  good, 
becaufe  the  intention  was  not  traverfable.  Holt,  C.  J.  con- 
tra :  In  fome  cafes  the  intention  is  traverfable,  as  if  A.  be 
indebted  to  B.  by  obligation,  and  by  fimple  contract,  and 
pays  money  to  B.>  the  intention  to  which  debt  it  (hall  be 
applied  is  traverfable :  And  the  Court  inclined  that  this 
plea  was  good  %  but  held  clearly,  that  if  it  had  been  reliquit 
r  1 07  1  adfihetijum  it  had  been  good,  and  that  notx  reliquit  muh 
te'fcrma  had  been  a  good  travcrfc :  But  the  Court  took 

exception 
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exception  to  the  a'ffignment  of  the  breach,  for  that  the 
plaintiff  did  not  (hew  a  difturbance  in  the  enjoyment,  or 
other  fpecial  damnification,  without  which  the  rent  being 

behind,  is  not  a  breach  of  the  covenant,  'To/lard's  cafe,  *  Dan.  Ab.  55 

1  Ro.  Abr.  433.  and  took  this  diverfity,  viz.  Where  the  &n2"w^£nt 

counter-bond  or  covenant  is  given  to  fave  harmlefs  from  a  to  indemnify  it, 

penal  bond  before  the  condition  broken,  there,  if  the  pe-  made  before  con- 

nal  fum  be  not  paid  at  the  day,  and  fo  the  condition  not  S^bfokeo^jf 

preferred,  the  party  to  be  faved  harmlefs,  does  by  this  be-  it  forfeited  by 

come  liable  to  the  penalty,  and  fo  is  damnified,' and  the  the  breach; 

counter-bond  forfeited ;  but  if  the  counter-bond  be  given  gWeo^terwirfa 

after  the  condition  of  the  obligation  be  broken,  or  to  fave  or  to  indemnify 

harmlefs  from  a  (ingle  bill  without  a  penalty,  there  the  J?fnfl.fingle 

counter-bond  cannot  be  fued  without  a  fpecial  damnified-  vid<Gom.  Dig. 

tion.    So  here,  rent  remaining  in  arrear,  and  not  paid,  is  Plead,  c.  48.  * 

not  a  damage,  unlefs  the  plaintiff  be  fued  or  charged  j  and  fe*  *td,w£j* 

if  paid  any  time  before  fucb  damage  incurred  by  the  plain-  433?*" 
tiff,  it  is  Sufficient. 

3.     Green  verfus  Home.  ''  ^l/i§Z6 — 

[Pafch.  6W.&M.  B.  R.    Intr.  Trin.  5  W.  &  M.  Rot.  831.]  , 

T  N  covenant  the  plaintiff  declared,  that  A.  being  indebt-  Matter  out  of 
-*    ed  to  him,  and  arretted  at  his  fuit,  the  defendant,  in  Jcde*t  *? 
confideration  that  he  would  order  the  bailiff  to  let  A.  go  aJjJ^tJJj. 
at  large*  undertook  and  covenanted  with  the  plaintiff  to  red.  Comb.  119. 
bring  in  the  body  of  the  faid  A .  and  deliver  him  into  the  *•  °- 
eoftody  of  the  faid  bainff,  fuch  a  day,  (3V.    The  defend- 
ant prayed  oyer  of  the  deed,  which  was,  /(the  defendant) 
do  promife  and  engage  fnxfelf  to  brbig  in  the  body  of.  A.  to  the 
cufiody  of B.  baiiijf,  fuch  a  day;  and  thereupon  it  was  de- 
murred.    E$  per  Cur,  firft,  The  plaintiff  cannot  fet  forth  a  Jon.  40s. 
matter  of  feft  in  his  declaration  not  contained  in  the  deed  \  {^b,l8l30^ 
itfelf,  fo  as  to  alter  the  cafe ;  therefore,  all  fuch  matter  %  saik.  457. 
qi  fa£t  fo  alleged  or  averred  is  immaterial.     8  Rep.  151. 

2dly,  The  plaintiff  is  no  party  to  the  deed,  nor  fo  much  Poft  »u.    H. . 

as  named  in  it,,  and  though  covenant  may  be  brought  on  c»n©tbrmgco- 

a  deed-poll,  yet  the  party  mud  be  named  in  the  deed.  JJ^dTndil 

1  RoL  Ab.  517.  '  deed.  Cro.  Jae* 

505,  506. 

4.     Brewfter  verfus  Kitchell.  [  198  ] 

[Hill.  9  Will.  3.  B.  R.     1  Ld,  Raym.  317.  S.  C.]  Jt/*/*Ld/.  tt~ 

*T"»  Ji  T  S  was  a  feigned  a£Hon  on  the  cafe  upon  a  wager,  c*nh.  43S. 
■*■     in  order  to  fettle  a  difference  about  the  dedu&ion  of  5  M°a»  368- 
taxes  out  of  a  rent-charge.     Upon  non  ajfum^fit  pleaded,  ££&***  '  * 

the 


i$)$ 
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t«w,  extends  to  the  jury  found  a  fpecial  verdift,  wz.  that  A.  being- feized 
S*Rm"  of  l4n<b  in  fcc>  by  ^ed  «>aw»'*TS4J9t  g^nted  a  rent-charge 
nue;  notofdif-  to  one  -Bwtyfirr  and  his  heirs,  and  covenanted  for  farther 
kxent  narqre.  afTurance  \  and  on  the  faine  deed  there'  wis'an  indorfe- 
CamhV 4*4,1  C#  m*»*nt,  that  the  tent  wasta  be  paid  clear  of  all  taxes-  Af- 
466,  3  Saik.  terwards  A%  confirmed  the  grant,  and  covenanted  to  pay. 
340.  Caf«B.R.  thc  rent-charge  clear  of  all  taxes.  By  the  land-tax  3  W. 
46o%  aU»*6s!  &  -**•»  4/.  per  pound  is  laid  upon  land,  and  power  given 
to  the  tenant  to  deduft  4/.  in  the  pound,  with, a  provifo 
not  to  alter  covenants  or  agreements  of  parties.    Et  pet* 

Pofttts.  &lr>ft.  Such  a  covenant,  if  made  in  the  year  164a,  would  not 
?6,  77.  Comb,  }jave  freed  the  rent-charge  from  the  taxes  impofed  hy  thefe 
%lu  acts ;  becaufe  there  was  no  parliamentary  tax  in  being,  or 

known  at  that  time  >  but  becaufe  there  were  fuch  taxes  ii> 
the  year  1645,  wWch  was  before  the  grant,,thcrt£bre  this 
covenant  mult  be  conflrued  to  extend  to  them ;  for  other* 
wife  it  would  fignify  nothing  (4) :  And  Hol$y  C»  J.  held  ir> 
this  cafe. 
Grantee  of  rent-  ^  That  the  hei*  of  the  grantee  could  not  maintain  art 
^cArautf  a&ion  of  covenant  again  ft  the  aflignce  or  leffee  of  the 
againft  an  af-  grantor  j  but  only  againft  the  grantor  and  his  heir^s  ;  for  a . 
fignecofthc  warranty,  though  a  covenant  real,  does  nor  bind  the  land 
wwhi^awn^pi!  tiU  judgment  had  in  a  uuarrantia  charta,  much  lefs  that 
*io» only,  the  which  is '.only  a  perfanal  covenant.  An  aftignce  of  land 
otl«rthiee,hoU-  may  ^yg  covenant  againft  the  covenantor  and  his  heirs* 
wutt  Uup^  where  the  covenant  ruhs  with  fat  land/  4a  £.  3.  5.  5  C*« 
tfeeland.  With  ipenetr^c^k^  but  1  covenant  will  not  lie  merely  again ^ 
regard  to  wttcb*  ond  adafligneexrf  land.  -  Hard.  87.  pi.  5. 
Z u .  R7ym?  adly,  Where  the  queftiouis,  -Whether  a  covenant  be 
_.  f.  .  repealed  by  aft  of  parliament?  .this is  the  difference,  vizf 
*  covenant  b  '*  whert  H.  covenants  not  to  do  an  aft  or  thing  which  waa 
avoided  by  fub~  lawful  to  do,  and  an  aft  of  .parliament  comes  after  and 
•nT^U  ^£»  compels  him  to  do  it,  the  fljatute  repeals  thc  covenant :  Sa 
Po#  615?  "c/o,  if  H*  covenants  to  do  a  thing  which  is  lawful,  and  an  aft 
$*i.  zzi.i  Jon.  of  parliament  comes  in  and  hinders  him  from  doing  it,  the 
VuJ^ol%SP  coveqant  is  repealed  (A).    Vid*  Dyer  27.  ph  378.    But  if  a 

(a)  R.  NJarchione/s t>f  ItfaxJ/orJv.  certai a  embankments  fhould  be  free 

Ducnei*  of  Marlborough,  2  Atk.  558.  from  ail  taxes  and  affeiftnents  whatfo- 

that  an  annuity  agreed  to  be  paid  w.-uh-  ever,  Williams  v.  Pritchtrd,  4.T.R.  zy. 

out  deduction  or  abatement,  for  any  R.  that  the    property  mentioned  in 

taxes  impoftd  or  to  be  imp© Zed,  par-  that  a£t  fbould  not  be  fubjedl  to  a  tub* 

tiamentary  or  otherwifc,  is  ltot  fubjeft  fequeht  tax  for  repairing  and  cleaning 

to  a  fubfequent  land-tax.     So  a  rent  the  flrcets,  Zddington  v.  Norman,  4  T% 

granted  without  any  dcdu<f\ian,   de-  R.  4. 

felcation,  or  abatement  in  any  refp*:&         (i)    R.  contr,  3  Mod.  39.  bat  the 

whatfoever,  Bradbury  v.  Wright,  Dc;tg.  opinion  in  th;,$  cafe  feems  more  Confo- 

6a4-     bo  where  it  was  enabled  that  na.ru  to  law  and  reaJo^u    If  the  aft  of 

parliament 
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tfhan  covenants  not  to  do  a  thing  which  then  was  unlaw- 
ful, and  an  aft  comes  and  makes  it  lawful  to  do  it,  fuch 
ft&  ef  parliament  does  not  repeal  the  covenant. 

paTliatpcnt  does  not  make  the  thing    lawful,  z  Eg.  Ca.  Ah.  %6.  3  &*.  Par* 
unlawful  to*  ht  whole  extent/ it  inult    C*.  40k. 
be  performed  as  far  as  it  continues 

5.     Northcote  verfus  Underhill.  [  199] 

[Mich,  10  W.  3.  B.  R.     1  Ld.  Raym.  388.  S.  C]        Jfa^jf:  f& 

Iii  *$ven*»l  the  plaint -declared,  that  the  defendant  hy  Wha*  1  con- 
^  his  deed  did  grant,  bargain,  and  fell  to  the  plaintiff  and  J^J**  J^ 
his  heirs,  provided  that  if  the  grantor  paid  fo  much  money,  eftate  pates,  aft 
it  (hould  be  lawful  for  him  to  re-enter,  and  that  he  cove-  dependant  cote* 
nanted  to  pay  the  faid  money,  to  the  plaintiff;  and  a  breach  "jj-^f  ^^Jft 
was  afligned  in  non-payment  of  the  money:  After  judg-  of  covenants  i*. 
ment  by  default,  and  a  writ  of  inquiry  executed,  Mr,  Car-  <tependent. 
theiv  obje&ed,  that  nothing  pafled  by  the  deed  for  want  of  * a^#  *!^ 
inrolment,  quod  futi  concrjfum ;  and  from  hence  he  infer-  164, 1S3/ 
red,  that  the  covenants  were  void,  like  the  cafe  in  Ray*  -i I**-*** 
tnond  27.,  where  ti.  grants  all  the  rcfidue  of  his  term,  Holt'i^i.C 
which  (hould  be  unexpired  at  the  time  of  his  death,  and 
covenants  for  quiet  enjoyment,  and  gives  a  bond' to  per- 
form that  covenant,  and  it  was  held  that  the  bond  and  co* 
tenant  were  void*    £t  hoc  fuit  concejfnm  per  Holt,  C»  J.,  be* 
caufe  that  was  a  relative  and  dependent  covenant.     It  re- 
fers to  an  eftate,  and  is  to  wait  upon  it 5  and  if  there  b* 
no  eftate  granted,  the  covenant  fails  {a)  %  but  in  this  cafc 
the  covenatat  to  pay  the  money  is  a  diftinft,  feparate,  and 
independent  xovenant,  and  it  is  not  material  whether  any 
eftate  pafled,  and  the  plaintiff  need  not  (hew  it,  nor  fay    . 
quod  deftndens  amtejjxt*  bat  the  beft  way  is  to  declare  with 
a  quo4  cum  teflatum  exiftit*  &c,  -,  and  judgment  was  given 
for  the  plaintiff. 

(a)    r«k  Wehb  v.  *#//,.  3  T.  R.     Rujfcllv.  Stokes,  1  Hen.  £L}6i.< 
J93*    Stokes  v.  R*M>  3  T.  Z.  678.  y 

.  *  6.  Grcfcct  verfus  Green.  r  • 

1.  [PaC  12  Will.  3.  B.R.] 

LESSEE  covenanted  for  him  and  his  afBgns  to  re*  Affignee 3s  not 
build  and  finifli  a  houfe  within  ftich  a  time,  and  after  ^J££££ 
the  time  expired  the  leffee  afligned  over  the  premifes,  the  jffisnment. 
heufenot  being  built  and  finifhed  according  to  the  cove-  Coujf.  129. 

6  -  nam,  Cro-  «•  ♦" • 
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Moor  399, 400.  nant.    Et  per  HoItf  C.  J.  This  covenant  {hall  not  bind 
J77?*il  c"01'    ^e  affig116?*  becaufc  it  was  broke  before  the  affignment ; 
alitor  it  broke  after,  as  if  lefiee  had  affigned  before  the 
.  time  expired  (a). 

{a)  R*  ace.  3  Bur.  1271*     I  Bl.  Rep.  351. 
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1.  Groenvelt  verfut  Burwell. 

[Trin.  12 Will.  3.  B,R.  1  Ld.Raym.213.  S.C.  ComynsjS, 
S.  C] 

Ahtt  tw  Pod  n*T  the  charter  of  the  college  of  phyficians,  London,  the 
$63,396.  Powtr  O  ccnfors  arc  empowered  to  have  the  government  of  all 
•nT^n\Skt hi'  peffons  prafiifing  phvfic  in  London,  and  within  feven 
judicial  pdmtr.     miles  round,  with  authority  to  punifh  pro  mala  praxi  by 

I  SQ*m2?*l  fiflc  and  imprifonment ;  and  accordingly  they  condemned 
421/491.  Cafes  ^r*  Groenvelt  for  adminiftring  in/alubres  pillulas  &  noxia 
B.  R'  '■  tnedicanunta>  and  fined  and  imprifoned  him  \  and  the  quef- 
M^c  tion  was,  Whether  a  certiorari  hy  on  fuch  a  judgment  i 
Vide  ante  14S.  •#*  ^r  -W^>  C.  J.  Wherever  a  power  is  given  to  examine, 
Poft  396.  hear,  and  punifh,  it  is  a  judicial  power,  and  they  in  whom 
Court  having  ft  *a  repofed  aft  as  judges  :  And  wherever  there  is  a  jurif- 
power  to  fine  di&ion  erefted  with  power  to  fine  and  imprifon,  that  .is  a 
a"!  natus*' "  court  °*  rec0I"d>  and  what  is  there  done  is  matter  of  record* 
cwd!  Far!V»8.  8  Co.  60.  38.    This  appears  from  the  ftat.  Wejtm.  2.  c.  1 1. 

II  Co.  43- D*  by  which  it  is  enacted,  that  auditors  affigned  by  the  lord 
*i?  bNa*  $!"  may  commit  the  party  accountant  to  prifon  for  arrears : 
Com.  14.     "     And  it  is  held,  that  the  very  lodging  of  this  power  in  them 

*  made  them  judges  of  record :  Nulla  curia  ou*  recordum  non 
babetpotefi  mandare  career i.  And  whereas  before  that  ft  a* 
tute,  in  an  aft  ion  of  debt  for  fuch  arrears,  the  defendant 
might  wage  his  law,  fince  that  ftatute  he  cannot,  becaufe 
they  are  a  debt  arifmg  by  matter  of  record. 


Court*  anO  aurffDi&ionfif  inferior. 
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2.     Rex  verfus  Gilbert. 

A  Prefentment  in  a  court-leet  for  a  nufance  was  removed 
■**■  by  certiorari,  and  Solby  took  an  exception  to  it,  that 
it  was  not  (hewn  content,  nor  quo  jure  this  court  was  held, 
whether  by  patent  or  prefcriptior?,  which  he  urged  ought 
to  be  done,  for  that  the  leet  is  not  of  common  right,  but 
is  taken  out  of  the  tourn,  and  the  tourn  is  of  common 
right ;  fuch  derivation  therefore  mud  be  either  by  grant  or 
prefcription :  But  the  Court  over-ruled  die  objection,  and 
laid  the  precedents  were  all  in  this  manner.         * 


In  a  presentment 
in  a  leet  it  it  not 
neceflary  to  (hew 
crimen t,  nor  quo 
jure*  the  Court 
it  held.  Vide 
ante  40.  r  Lilt. 
366.  Cro.  Or. 
46.  Cafes  B.  ft. 
4.  S.C. 


3.   Anonymous. 

[Paf.  1  Ann.  B.  R.     2  Ld.  Raym.  476.  S.  C] 


IF  a  jury  in  an  inferior  court  will  not  agree  on  their  ver- 
-*  di£t,  the  way  is,  as  in  other  courts,  to  keep  them  with- 
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out  meat,  drink,  fire,  or  candle,  till  they  agree,  and  the  j^'wVJm. 
fteward  may  from  time  to  time  adjourn  the  court  till  they  CurmS.  114. 
do  agree.     Generally  a  levari  facial  is  not  the  procefs  of 
the  huhdred  court,  but  by  cuftom  it  may  be,  and  all  hun- 
dred-courts have  this  cuftom  5  but  the  true  procefs  at  com- 
mon law  is  diftringas*     All  mifdemeanors  in  judicial  offi- 
cers are  a  contempt  of  the  Court  of  B.  R.,  and  attach- 
ments go  daily  againft  Rewards,  for  granting  attachments  ^m^'of  bVr" 
againft  all  the  party's  goods.  And  Holt,  C.  J.  remembered  Far.  *.    1  Lev. 
a  cafe  of  the  Mayor  of  Hereford?  who  gave  judgment  for 
his  own  lefTee  in  ejedment :  But  for  error  in  judgment  a 
judge  is  not  punifliable.    All  this  was  held  by  the  Court 
on  motion  for  an  attachment  againft  a  fteward  for  dif* 
charging  a  jury  before  they  gave  a  verdict.  '    ^0. 


t  Lev.  81. 


All  mifdemean. 
ors  of  judicial 
officers  are  con- 


*88.  »  1  Vent. 
66,'  67.  Raym. 
186.     1  Mod. 


4.     Domina  Regina  verfus  Hill  &  al. 

[Trin.  1  Ann.  B.  R  ] 

JUDGMENT  was  given  in  the  town-court  of 
Briftol,  and  coils  taxed,  and  a  fcire  facias  taken  out 
againft  the  bail,  and  a  year  afterwards  the  Court  granted 
a  new  trial,  and  fet  afide  the  fir  ft  judgment,  and  an  at- 
tachment was  granted  againft  the  judge  for  this  caufe. 

363.    Holt  421. 


Far.  S*.     At- 
tachment againft 
a  judge  of  acor- 
poiation  court. 
2  Salk.  650. 
S.  C.   Poft  550. 
S.  C     3  Salk. 
Vide  Sir.  uj# 


tot  Court*  anD  3ut{ftl8ion0  inferfotv 

5.     Lucking  verfitt  Denning* 

[B.R.] 

Officer  cxecnt-     /"^  A  S  E  againft  a  ferjeant  at  mace  for  the  efcape  of  one 
bfeJio^wam  in  cuftody  h7  virtue  <of  a  procefs  of  the  court  of  the 

Ujuftifed,tho*    Sheriff's  of  London^  in  an  a£Hon  of  debt  upon  a  bond  fued 
thecaufe  be  out  there;  and  upon  non  cuL  it  appeared  that  the  bond  was 

^hVn°ieftJit"   madc out  °*  t*ie  JttriWftw  of  tlw  c01"*  \  and  thereupon 

appear  to  be  fo.    it  was  obje£lcd,  That  the  proceeding  upon  the  bond  was 

i  Saund.  98.      coram  notfjudice%  and  all  void,  and  the  ferjeant  was  a  tref- 

H°U  m' s#  Ct  paffcr ;  and  they  cited  2  Bulft.  64.     2  Mod.  30.     1  Ro. 

545,  809.    I  Sid.  125.    1  Lev.  95.  Hob.  267.  Lut.  935, 

1560.    2  Mod.  196.    March   117,    $/*/.  Weftm.  1.  r.  35. 

2&  j*r  -Hi//,  C.  J.   To  which  Pow//  and  the  reft  agreed, 

%  tut.  1565.  jftj  Where  an  inferior  jurifdi&ion  is  confined  to  per- 

I  Mod.  335.      jonSj  as  the  Marjialjea  wa8  to  ^fe  of  the  houfehold,  if 

it  appears  on  the  face  of  the  declaration,  that  the  perfons 

1  Vent.  98*       that  fue  are  qualified  to  fue,  though  in  faft  they  are  not ; 

,8x'  yet  if  the  defendant  does  not  plead  to  the  jurifdiQion,  but 

r  2  02  1        comes  in  and  admits  it,  he  (hall  never  take  advantage  of  this 

*»  ■*        afterwards,  but  is  eftoppcd  and  concluded  (a) :  But  if  it  is 

not  averred  in  the  declaration  that  the  perfon  is  qualified 

to  fue,  and  within  their  jurifdiftion,  all  the  proceeding  is 

void,  and  coram  non  judice  and  trefpafs  lies  againft  the 

officer. 

1  Ul.  370.  adly,   Where  the  inferior  jurifdi£Uon  is  confined  to 

feme  particular  things,  and  the  fuit  there  is  for  fomething 

elfe,  of  which  they  have  po  jurifdi&ion,  all  is  void,  and 

.  •    by  no  admiflion  can  be  made  good. 

3dly,  Where  they  are  confined  to  place,  viz.  to  all  con- 
tracts arifing  within  fuch  a  diftri&,  though  the  contraft 
arife  out  of  the  diftri£t,  yet  the  Court  may  award  procefs, 
and  the  officer  may  execute  it,  unlefs  it  appear  to  him  that 
it  arofe  extra  jurifdiBionem ;  as  if  this  bond  had  been  dated 
at  JTot;k,  and  that  was  the  cafe,  1  Roll.  809.,  but  he  is  not 
bound  to  inquire,  either  whether  there  be  a  caufe  of  ac- 
tion, or  where  it  arofe,  and  may  proceed  in  his  duty,  un- 
1  tt*nit#  *  V"  '  kk  t'ic  contrai7  appear  to  him  (£).  Et  nota ;  The  plaint 
tKoi.  u7»  Js  g4n£rai  without  any  averment*  quod  fuit  infra  jurifdk- 
tknerH,  bat  that  is  fupplied  by  the  Court  (c);  and  if  a  mat- 
ter arifes  extra  jurifdiftionem%  and  the  plaintiff  declares  of 
it  as  infra  jurifdiBionem  >  the  defendant  may  plead  to  the 
jurifdidiort  of  the  Court,  and  if  that  be  over-ruled,  may 

{a)  R.  ace.   2  Mod.  273.   1  Med.     Cc<wp.  18.  Com.  153.  2  Mod.  30. 
63,  Si.  (c)   <%u*re,  If  court  was  not  origin- 

{Jf)  R.  ace.  z  Med.  59,  195.     Fide    ally  an  erratum  for  count? 

have 
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kaie  a  pHmfwrinHgn  Ac  ftatatcof  WtJlmdUrs  Bet  if  he  *>!■*»— w» 
waives  that,  «ad  pleads  «o  the  merits,  be  can  atvet  then  ^TTi"^ 
bo.  ,  prob,»t«r-«  o  he  afe  adrarcge  of  their  ^^1* 
vant  of  jaruiiidkn,  for  by  the  averment  of  the  count,)  *»*»«  ■»•* 
and  his  on  admiihoA,  he  is  eftopped  to  lay  that  it  was  a  Ja^a!^**** 
natter  that  sole  oet  of  their  juri&ichoa.  It  is  impnffibk  otfemsebeis 
tlic  co«A  Ihooid  too v  where  a  tranfitory  matter  arifes,  un- c*»ffei-  **•* 
Ids  the  ricfrpdam  acquaints  them  with  it  (*).    Judgment  *"*  9*  **■  *" 

(«)  M~  me.  HaggTKfmw.  Sheif,  Gp-  of  the  janimenoa  of  mat  court  was 
spx/,  1 5J-  thai  a  plea  of  me  cade  of  had.  Fide  Bote  to  tide  <$faoV»  /ejf 
-1*1— i  iir  the  inferior  coart  arifcag  oat    274. 


Cltfiomff*  L  aoj  ] 


I.     Lovelace*/  Cafe. 

[Trim  12  Win.  3.  B.  R.] 


t  H  R  OR  upon  a  judgment  in  the  court  of  Cantirhwrj  : 
*-*  The  exception  was,  that  the  court  was  laid  to  be  eTa* 
time  out  of  mind,  and  the  procefs  of  the  court  alfo  was  laid 
to  be  time  out  of  mind9  which  th*y  faid  was  making  one 
Immemorial  thing  fubfequent  to  another  \fii  non  allocatur^ 
for  cuftoms  may  be  time  out  of  mind,  and  yet  not  co-evaL 
Vidt  2  Kti.yiu 


2.  Mayor,  &c.  of  Winton  verfui  Wilks. 

[Paf.  4  Ann.  B.  R.    z  Ld.  Raym.  1 129.  S.  C] 

AN  aBion  on  the  cafe  was  brought  by  the  corporation  of  C«fc>ai  tint 
the  city  of  Wlncbefter,  wherein  they  declared,  quod  ™££*tlt 
gum  Winton  eft  aniiqua  civtias,  and  that  there  was  a  cuftom  perfons  free  of 

there  quid  non  liceat  alicu't  prefer  homines  tiberos  de  gild,  mer-  the  t;W»  «et. 
_*••••  j-rt  T        ^  j     •     ^l      /■  •  _i     •         catoru  there. 

catena  civttatu  pradtft*  to  exercue  a  trade  in  the  laid  city,  q^  whethw 
unlcfs  being  brought  up  an  apprentice  to  it  within  the  f  ud  v»id  in  any 
city;  that  the  defendant  nevcrthelcfs  did  exercife,   fcfc.  £^*c*"c 
Upon  motion  in  arreft  of  judgment  the  caufc  was  fct  down  ~ n  * 

Vol.  I.  S  in 


icij 


»6».  Palm,  v, 
a,  Sec.    6  Mod. 
*t.  S.  C. 

3  Salk.  249. 
Holt  187. 


8  €0. 125. 

j  tev.  87* 
*  Keb.  366., 

1  Sid.  169,3679 

2  Show.  210. 
x  §tund.  3x1. 

a  Lev.  33,  206. 
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Cart.  68,  114. 
Mod.  Cafes  21. 
1  Lev.  262. 
Danv.  Abr.  734. 


Difference  as  to 

this  cuftom  be- 
tween London 
and  other  cities. 


The  aAion 
ought  to  be 
brought  by  the 
guild. 


CuftotnA 

in  the  paper,  to  the  end  it  might  be  determined  wherfief 
there  could  be  fuch  a  cuftom  in  any  city  but  London.  For 
the  plaintiff  it  was  urged,  that  there  might  be  fuch  a  cuf- 
tom in  London,  and  that  this  was  fettled  in  Wagoner's 
cafe :  And  they  faid  that  the  reafons  of  Wagoner**  cafe 
might  as  well  maintain  fuch  a  cuftom  in  Winchefter  as  in 
London  ;  and  that  though  the  cuftoms  of  London  are  con- 
firmed by  ads  of  parliament,  yet  thofe  a£U  extend  only 
to  good  cuftoms,  for  bad  cuftoms  are  void,  and  cannot  be  * 
Confirmed :  They  faid  a  reafonable  commencement  might 
be  intended,  and  cited  Palm.  2,  3,  4,  5.  2  Cro.  803. 
i  Leon.  262.  Reg.  105.  11  Co.  53.  On  the  other  fide  it 
was  urged,  that  of  common  right  every  man  had  liberty  to 
trade  j  that  he  could  not  reftrain  himfelf  from  this  liberty 
even  in  a  particular  place  without  a  confideration,  becaufe 
trade  was  a  great  benefit  to  the  public,  and  the  party's 
means  of  livelihood,  and  therefore  cuftom  could  not  put 
fuch  a  reftraint  upon  the  party,  and  ought  not  to  be  per- 
mitted to  do  it,  unlefs  it  gave  him  a  confideration,  or  fome 
equivalent. 

Holt,  C.  J.  Notwithftanding  Wagoner's  cafe,  fuch  a  cuf- 
tom and  a  by-law  upon  it  came  in  queftion  in  the  19  Car.  2. 
in  C.  B.  in  the  cafe  of  the  town  of  Colchefter,  and  was  not 
determined.  All  people  are  at  liberty  to  live  in  Wincbef- 
ter ;  arid  how  can  they  be  reftrained  from  ufing  the  lawful 
means  of  living  in  a  place  where  they  have  a  lawful  liberty 
to  live  ?  This  was  the  foundation  and  the  caufe  of  making 
the  ftatute  5  Eliz.  Such  a ,  cuftom  is  an  injury  to  the 
party,  and  a  prejudice  to  the  public.  The  cafe  of  London 
differs ;  they  have  by  cuftom  the  bringing  up  of  the  youth 
of  the  city,  and  therefore  they  by  cuftom  have. power  to 
make  infants  apprentices,  to  afiign  apprentices,  and  by 
cuftom  after  fuch  apprenticelhip  they  are  free :  Other  ci- 
ties have  no  fuch  cuftom  (a),  idly,  This  declaration  ia 
naught :  The  a&ion  ought  to  be  brought  by  the  gilda  mer* 
catiria  i  How  is  the  city  prejudiced  ?  Anciently  the  king's 
grant  to  have  gildam  mercatoriam>  made  the  whole  town  to 


(a)  It  may  be  collected  from  many 
fubfequent  authorities,  that  fuch  a  ge- 
neral cuftom  is  a  good  one.  In  Bod- 
*aie  V.  Fennel,  I  Wdf.  233.  that  point 
is  agreed  by  the  Court*  though  the 
judgment  turned  on  the  penalty  of  a 
by-law  to  enforce  it  being  given  to  a 
ftranger  A  cafe  Of  Ellington  v,  Che- 
ney, 9  Geo.  2.  is  there  cited,  in  which 
it  was  determined,  that  a  cullom  to 
exclude  foreigners  was  good.  In 
WeoUcj  v.  Idle,  4  Bur.  1951.  fuch  a 


cuftom,  as  applicable  to  a  particular 
trade,  is  exprefsly  adjudged  to  be 
good  ;  and  Lord  Mansfield  fays,  "  it 
is  warranted  by  a  vaft  number  of 
cafes."  And  there  fecms  to  be  no 
ground  on  which  it  could  be  fupported 
with  regard  to  a  particular  trade,  that 
does  not  apply  to  the  general  cuftom  ; 
but  a  by  law  to  exclude,  without  a 
cuftom  to  fupport  it,  is  void,  Com/ru, 
148.  I  Bur.  1856. 

have 
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have  a  corporation  :  But  non  con/tat  to  us  whether  the  guild 
here  be  the  whole  town,  or  part  of  the  town,  or  what  part 
of  the  town,  nor  by  what  right  there  is  any  gilda  mercato- 
ria  in  this  place.  Powel/9  Powys,  and  Gould  concurring, 
judgment  was  given  quod  nil  capiat t  istc.  for  this  fault  in 
the  declaration. 


fiDamage**   rid*  Cofts,  193.   See[2oS] 

Mr.   Serjeant  Sayer'x   Treatifes    of 
Damages  and  Cojlu 


X.     Cone  vtrfus  Bowles. 
(Mich.  2  W.  &  M.  B.  R.] 


:$J. 


//*Zi6^,43/ 


fiJJPZ  2?  K/jtf  againft  three  defendants,  one  of  whom  Carth.  1*4,119* 
"  wis  ah  infant,  and  all  appeared  and  avowed  by  at-  s  c-  4  Mod.  7* 
fcorney.  Judgment  being  given  againft  the  plaintiff,  he  ^Sb£  » 
brought  a  writ  of  error,  and  afligned  the  infancy  of  one  of  betaken ftri a ly. 
the  defendants  for  error:  And  becaufe  he  might  have  1  show  13, 165. 
pleaded  this  in  abatement  to  the  avowry,  it  was  held  well  comT 


%  Saund.  iti. 


xoo. 


•  S    *  VUUID.     |UU| 

enough,  and  judgment  was  affirmed;  but  the  Court  held  Cafes  b.  r.  i. 
the  aVowants  fhould  have  no  cofts \  for  all  ftatutes  that  Holt  35*»  Ante 
give  cofts  are  to  be  taken  ftriftly  (*),  as  being  a  kind  of  93* 
penalty,  and  the  ftatute  3  H.  7.  c.  10.  mentions  only  writs 
of  error  brought  by  any  defendant  or  tenant  (i). 

(a)  D.  ace.  Rep.  B.  R.  temp*  Hard,    whereby  cofts  are  given  againft  plain* 
357.  tiff  or  demandant  fuiog  error  $  and 

(4)  -  Fide  Stat.  8  k  9  W.  3 .  c.  1 1 .    vide  Doug.  709.  n. 


a.    Lawfon  verfus  StorU* 

[Hill.  5  W.  &  M.  B.  R.    1  Ld.  Raym.  19.  S.  C.J 

BY  the  ftatute  a  W.  £*  M.  fejfl_  1.  cap.  5*,  treble  da*  ±inft.  489.  By 
mages  and  cofts  arc  given  againft  the  refcouior  of  a  !^***iiefl" 
diftrefs  for  rent.    In  an  a&ion  upon  the  cafe  for  a  xefcous  ^^^1^ 

S  2  upon 
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cow  treble  colh  ttpon  this  ftatute,  the  plaintiff  (hall  recover  treble  cofts  as 

dLafes*  earth.  wcl^as  treble  damages;  for  the  d  images  are  not  given  by 

321.  s.  c.        the  ftatute,  but  increased,  an  a&ion  upon  the  cafe  lying 

sicinn.  555.       for  a  refcous  at  common  law  (a). 
Holt  172.  s.c.  v  ' 

(a)  R.  ace.  10  Co.  116.  Dyer  159.     Vide  Cow/.  368.  1  T.R.  72.  2  Wilf. 
b.  1  ^tf.  22.  4£a».  36.  £/r.  1048.    91. 

3.    Herbert  twyfo  Waters. 

[Mich.  7  Will.  3.  B.  R.     1  Ld.  Raym.  59.  S.  G] 


1 N  replevin  the  defendant  avowed  as  overfeer  of  the  poor ' 
*    for  a  diftrefs  for  a  rate  upon  the  43  Eiiz.  c.  2.,  and  at 


Carth.  3^2.  S.C. 
5  Mod.  xiS. 

76,  77.     Upon  #  _    . 

a  nonfait  in  re-  the  trial  the  plaintiff  was  nonfuit j  and  no  damages  being 
pterin  for <iif-  found,  Wwnington  mdved  for  a  writ  of  inquiry  of  da- 
rate'  'ifthejwy  mages  to  fupply  this  omiffion,  and  it  was  granted ;  becaufe 
omit  to  inquire  if  the  jury  had  inquired!  they  had  inquired  as  an  inqueil  of 
m^te  fo8,\fcd  officc>  on  which  ft0  attaint  would  have  lain  (*).  Vide 
byairitafterP-,e  1  Cro.  146.  i  Ro.  272.  2  Ro.  1 1 2*  i  Sid.  380.  And  they 
wards.  10  Rep.  diftinguilhed  this  from  the  cafe  1  Sid.  380.  of  an  avowry 
'o*  GrTcfir.  *or  a  rent-c^argc  according  to  the  17  Car.  2.  c.  7.  There 
143!  Dyer  135!  a  w"t  of  inquiry  was  rightly  denied,  for  by  that  ftatute 
Com6. 344.  *  the  fame  jury  are  to  inquire  of  the  rent  arrear,  and  the 
tki?'c»f«  b!r!  value  of  the  cattle  *  but  the  ftatute  of  the  43  Eliz.  docs 
395/  '   "  not  tie  it  up  only  to  the  fame  jury.    And  Holt,  G  J.  faid, 

*  r  206  1    ^t  *?  ^ar'  a"  mter  burton  and  Robin/on,  detinue  was 
I-     '  fi   «■    brought ;  and  upon  trial  of  the  iffue  the  jury  found  the 
1  Keb.  S82.       damages,  but  not  the  value  of  die  diftrefs ;  and  the  Court 
Raym.  124.       granted  a  writ  of  inquiry,  which  he  faid  was  contrary  to 
Cbdyney's  cafe,  and  as  he  thought  contrary  to  law. 

(b)  R.  ace.  Rep.  B.  R.  temp.  Hard.  139.  2  BL  Rep.  921.  3  Wilf.  442. 

4.     Shore  verfus  Madiften. 

[Tnn.  9  Will.  3.  B.  R.] 

Where  the  fta-  *Tp  H  E  plaintiff  brought  debt  in  C.  B.  upon  the  ftatute* 
tute  gives  a  cer-  1  ^  £//ss.  Cm  ^  for  not  appearing  upon  zfubpasna  ad  tef- 
thepMtyine^-  tificandutn,  and  recovered  judgment,  with  cofts  of  fuitj 
cd,  he  fluil  re-  and  upon  this  judgment  error  was  brought  in  B.  R.  And 
o°berwifc  Vf  in.  *^c  ^0UTt  ^eMi  *at  w^crc  a  ftatute  gives  a  fum  certain  to 
foimw! C  Cro!""  the  party  grieved,  he  (hall  in  confequence  have  cofts,  be- 
Ca-.  563.  caufe  he  had  a  right  of  aftlon  antecedent  to  the  bringing  of 

iuTjoCo!  R.  *^c  a^*oru  ^ut  w^cre  a  fum  certain  is  given  to  a  ftranger, 
Piirord1*!  Cafe,  as  where  it  is  to  him  that  (hall  profecute,  he  fhall  not  have 
3  Uv.  s74«       his  cofts  j  for  till  he  commenced  hid  action,  he  had  no 

right 


£)amage&  *c6 

right  of  a&ion  in  him  :  And  the  judgment  was  affirmed.  Cro.  Car.  559, 
Vide  1  Broivnl.  66.  Hutt.  22.  x  Lut.  201.    No  cofts  (hall  56a  /J00* 

•  i  r»»  i         i  1  -  44-7*    Lut.  200. 

be  in  a  popular  a&ion,  be  the  penalty  certain  or  uncer-  skin.  363. 
tain  ;  but  where  the  party  grieved  fhaU  have  a  penalty  cer-  s Mod.  3  re- 
tain, he  (hall  have  colts  (a).  *■  c-   ?**■ 

(a)  R.  ace.  1  #.  2?/.  Rep.  10.  f>V*  /?«//«£  on  Colts  205. 


5#     Browne  verfus  Gibbons. 

[Hill.  1  Ann.  B.  R.     2  Ld.  Raym.  831.  S.  C] 


%m? 


*TpHE  plaintiff  brought  an  aft  ion  on  the  cafe  for  flan-  Far.  119.  $.  c. 
-*      derous  words  fpoken  of  his  wife,  viz.  that  (he  was  a  ^*fewhh  f 
whore,  per  quod  he  loft  fuch  and  fuch  cuftomers.      Upon  crai  damage,  the 
not  guilty  the  jury  found  for  the  plaintiff,  and  gave  da-  plaintiff /hall  re* 
mages  under  40  s.     And  the  queftion  was,  Whether  the  ^0^1^' 
plaintiff  could  have  full  coils,  notwithftanding  the  21   mages  are  under 
Jac.  i.r.16.?  EtperCur.  The  plaintiff  (hall  have  his  full  4o»-**ft*°S.' 
cofts  5  for  it  is  not  (b)  the  words,  but  the  fpecial  damage,  J    e    lf 
which  is  the  caufe  of  a&ion  in  this  cafe ;  and  upon  evi- 
dence it  is  not  fufficient  to  prove  the  words,  but  he  mult 
prove  the  fpecial  damage  alfo ;  and  this  is  the  reafon  why 
the  a&ion  lies  by  the  hufband  alone,  without  the  joining 
of  his  wife  :  And  the  Court  held,  that  if  a  man  brings  Cro.  Car.  141, 
trefpafs  for  beating  his  fervant/*r  quod  fervitium  amifit^  it  Pt,n1,  53°»53»» 
is  not  an  a&ion  of  affault  and  battery  within  22  isf  23 
Car.  2.  r.  9.  but  this  is  an  a&ion  founded  upon  the  fpecial        f  207  } 
damage.    So  in  the  principal  cafe  the  a&ion  is  for  the  da- 
mage and  not  for  the  words,  for  they  alone  are  not  a&ion- 
able  *,  and  the  Court  agreed  the  cafe,  1  Cro.  140.,  that  in 
an  a&ion  for  flandering  his  title  the  plaintiff  (hall  have  his 
full  cofts.      Nota,  Mich.  5  Car.  1.  C.  A,  it  was  faid  by  Cro.  Car.  163, 
Rkbardfon  to  be  the  refolution  of  all  the  juftices  of  B.  R.  J°£    « £«^ 
and  C  2?.,  that  in  an  a&ion  upon  the  cafe  for  (lander,  j6. "  Court^ut 
though  the  Court  are  bound  by  21  Jac.  1.  c.  16.,  and  can-  b°»nd  by  the 
not  increafe  the  cofts  where  the  damages  are  under  40  /.,  *******  Vary* 
yet  the  jury  are  not  bound  by  that  (latute,  and  therefore  not. 
they  may  give  10/.  cofts  where  they  give  but  xo  a\  da- 
mages. 

(h)   R.  aec.  Sir.  645.    Andr.  375.  are  in  themfelves  actionable,  fpecial 

Upon  the  fame  principle  it  is  held,  that  damage  will  not  take  them  out  of  the 

the  ftatute  of  limitations  does  not  at-  ftatute.    Vide  Bull.  A#.  Pri.  1 1 .    Vidt 

tach  where  fpecial  damage  is  the  gift  alfo  2  Ld.  Raym.  8*1,  1588.     2  BU 

pf  the  action ;   but  where  the  words  Rep.  io6z.   Str.  936.    3  Bur.  1688* 


» 


/> 
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Sfrfa&O  [Hi".  *  Ann.  B.R.] 

'  "           ^Hfiai1'  TND£BITATUS  affitmtft  by  huftand   and  wife 

lndi»ife  declare  executors,  who  declared  quod  cum  the  defendant  Was 

vp  n  w  indtbi-  indebted  to  them  in  20  /.,  as  executors  of  the  laft  will  and 

tot.  -ffumpUt  teftament  of  J.  $.,  for  money  had  and  received  to  their  ufc 

cnjorTon  aW'"  aa  executors,  he  promifed  to  pay,  faV.  To  this  non  of* 
caufe  arifing  af-  fumfcfit  was  pleaded,  and  the  plaintiffs  were  nonfuited  at 

tcrtcftator'i^  tjjC  trjaj#     ^n<j  now  t^c  qUCft;on  was>  Whether  they 

noofu>itttbeya  (bould  pay  cofts  upon  the  ftatute  23  H.  8.  <qp.  15.?  Et 
jhaj)  pay  cofti.  ^#r  Cwrr  The  plaintiff  fliall  pay  cods,  for  the  receipt  be- 
^Cra  6^**  in%  ^mcc  ^C  ^Cat^  °*  *e  tc"ator,  if  it was  by  the  confent 
%  Le^Vc/.*  9'  of  the  executor,  it  is  the  receipt  of  the  executor.  On  the 
3  Lev.  60.  Hut.  other  fide,  if  it  was  without  his  confent,  yet  now  the 
1  v  ^ioq.10  b"n6ing  this  *&ion  is  a  confent.  As  to  the  naming  them- 
\  uT.  165?*  felves  executors,  it  is  only  to  deduce  their  right,  and  fet  it 
*  Jo  47*  forth  cb  origin*;  yet  neverthelefs  the  caufe  of  a&ion  arifes 

YcWisV*  entirely  in  his  time,  and  fince  the  death  of  the  teftator. 
3  Leon.  15*1.  It  is  only  by  conftruftion  that  an  executor  is  out  of  the  fta- 
$  D.  376.  p.»6.  tute  of  23  H.  8.,  and  the  rcafon  is,  becaufe  he  is  not  privy 
io^HoMm.  t0  l^c  original  caufe  of  action,  but  in  this  cafe  he  is  (a).  If 
Rep!  A.QJ74".  the  defendant  received  this  money  by  the  confent  or  ap- 
Debtar  pays  *f-  pointment  of  the  plaintiff,  it  was  affcts  in  his  hands  imme<» 
whh tttcutorV  lately ;« if  without  his  confent,  yet  the  bringing  of  the  ac» 
confent,  it  it  af-  tion  is  fuch  a  confent,  that,  upon  judgment  obtained,  it 
fttsj  without  hit  fhall  be  affcts  immediately  without  execution  ;  and  yet  if 
Sto^unU&Te  an  cxccutc*  brings  an  action  and  recovers  judgment,  the 
brings  an  t£ion  money  recovered  is  pot  affets  till  levied  by  execution  \  but 
nnd  recovers,  and  jn  the  principal  cafe  it  is  affets  immediately ;  and  the  rea- 
b«fore«ectttion.  f°n  *8>  becaufe  it  is  recovered  againft  a  perfon  that  never 
Poft  314.  tit  was  indebted  to  the  teftator,  and  the  original  debtor  is  diC* 
lef'T'*  6  °^  Sparged  >  but  here  t^e  matter  is  at  large  again  by  the  non- 
.  '  *.*•  *  *  fuit,  and  the  executor  may  fue  either  the  firft  or  fecond 
<jLebtor.  In  this  cafe  was  cited  the  cafe  of  Elwes  verfus 
Mocator,  I*af,  2  Ann.  (£),  in  this  court.    Executor  brought, 

(a)  Fide  acc.WicMas,  adroinjftra-  executor.     Vide  alfo  £/r.  682,  1106. 

tor  of  Wildforn*  v  Killigrew*  1  Ld.  1  Barnes  103.  Com.  162.  2  Barnes  106, 

Rajm.  43.6.     Golfkbwaite  and  Wife,  122.  ^zu/r.357.  Rep. B.R.temf. Hard. 

executrix,    v.  Petrie%  %  T<  #•   334»  *P4*  +  T  R.z-fl.  5  7*.  £.234.  With 

Bullock  on  Coils,  174.'   prom  all  the  refpecl  to  an  executor's  liability  to 

authorities  upon  the  fubje&  it  appears,  cofts  in  interlocutory  proceedings,  vide 

that  an   executor's  exemption    from  not;e  to  Saves  v.  Mocato*  poft  314.. 

cofts  depends  upon  the  que  ft  ion,  ^hc-  Where  executors  are  liable  to  cofts  in 

ther  he  was  obliged  to  fue  as  executor  the  original  action,  they  are  liable  in 

or  not;  and  that  if  he  could*  fue  in  error,  Wilt  taps  v.  Brabam,iH.BLcxb&* 

Jure  propria,  he  is  not  protected  frojp  [l>)  Reported  f*/i  314.  cited  1  #. 

payment  of  cofts  by  naming  Uimfelf  fiLjCep.xoi, 

an 
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an  a&ion,  and  declated  on  an  infimul  eomputaffitt  with  him- 

felf,  and  was  nonfuit,  and  the  defendant  could  have  no 

cofts,  which  the  Court  now  agreed,  bccaufe  the  promife  [  208  ] 

upon  the  infimul  computaffet  begat  not  a  new  caufe  of  a£kion,  Account  with 

but  afcertaincd  the  old  caufe  of  a&ion,  which  remained  ****atox  *«!«» 

«...    t       .  i        r  x.         cl  not*  new  caufe 

{till  the  debt  of  the  teftator.  cf  i&on,  m 

Holt,  C.  J.  faid,  that  if  the  goods  of  the  teftator  be  taken  afcemins  the 
and  converted  before  they  come  to  the  hands  of  the  exe-  ^'  ^*u$' 
cutor,  he  (hall  not  pay  cofts  upon  a  nonfuit  in  an  a£Hon  2»s!  Cro.  c*r. 
brought  for  thefe  goods,  for  they  were  never  aflets  (a).      *9«  3  *-«»•  60, 

*  6  '  W  375*  6  Mod.  91. 

.     (a)  R.  Cockirill  v.  Kynaftony  4  7".  R.  tator's  life-time;,  the  fecond  on  trover 

977.  that  where  a  hufband  and  wife  i^/vandconverfion^erhis  deceafe; 

■executrix  fued  in  trover,  the  firft  count  and  the  third  on  both  after,  and  were 

on  a  trover  and  convcrfion  in  the  te£»  nonfuit ;  they  were  not  liable  to  coft$« 


7.    Ven  verfus  Phillips. 
[Paf.  a  Ann.  B.  R] 

JT1  RES  PASS  for  chafing,  driving,  and  wounding  his  J^**^* 

*      (heep,  per  quod  fomc  died,  and  others  were  damni-  ^a^^g* 

fied  \  and  alfo  for  taking  and  carrying  away  one  hog  of  the  his  fheep,  the 

plaintiff:  upon  not  guilty,  the  jury  found  the  defendant  pontiff  AiaU 

m_     r    iil   .a     ?i.  •  J     J  •  it  r  have  foil  cofti. 

guilty  of  all  but  the  taking  and  carrying  away  the  hog,  of 

which  they  found  him  not  guilty,  and  gave  a  </.  damages ; 

and  the  queftion  was,  Whether  the  plaintiff  could  have 

more  cofts  than  damages  ?  And  the  Court,  upon  opening 

the  matter,  held  the  plaintiff  (hould  have  his  full  cofts,  for 

this  is  out  of  the  ftatute  22  (5*  23  Car.  2.  c.  9.,  and  the 

reafon  is,  becaufe  the  ftatute  ena£ts,  that  in  all  adions  of 

trefpafs,  aflault,  and  battery,  and  other  perfonal  a&ions 

wherein  the  judge  (hall  not  certify  an  aflault  and  battery 

fufficiently  proved,  or  that  the  title  of  the  land  came  in 

queftion,,  there  (hall  be  no  more'  cofts  than  damages, 

where  the  damages  found  are  under  40  /.     So  that  though  Coajniftion  of 

the  firft  words  are  general,  yet  (by  the  laft  words)  aftions  is  ^c^"^, 

reftrained  to  fuch  wherein  there  can  be  fuch  certifying  of  Ante  206. 

the  battery,  or  the  like(*):  Therefore  if  it  be  an  aaion  s«W>andBat. 

wherein 

(b)  According  to  the  conftrucYton  can  be  given)  is  folly  eftablifhed.  The 

which  ha*,  by  an  uniform  train  of  de-  principal  queftion*  relative  to  this  fub- 

cifions,    been  applied  to  the  ftatute  jeel  muft  arife  where  the  injury  com- 

21  and  23  Cba.  2.  c.  9.  the  doftrine  plained  of  is  of  a  mixed  natures  or 

of  this  cafe  {viz.  that  the  plaintiff  is  diftin&  injuries  are  complained  of  in 

by  that  ftatute  deprived  of  full  cofts  the  fame  declaration,  on  fome  of  which 

where  the.  damages  recovered  are  un-  fuch  certificate  can  be  granted, and  on 

der40/.ain  thofcaclions  only  where-  others  not.     The  material  diftindion 

in  a  certificate  of  an  actual  battery,  or  feems  to  be,  that  where  the  .com  plaint 

the  tide  of  the  land  coming  in  queftion,  that  would  alone  carry  cofts*  is  a  ma- 

Y                 S  4                                                terial 


?off 


Stallage*. 


t8*n"  RMod'  w*lc,re>n  t'icrc  can  be  no  fuch  certifying,  as  debt, ajfumfft, 
39»?4o-3*Vent.  *»«*•  trefpafs  for  taking  his  goods,  trefpafs  for  fpoiiing 
36,  48,  180,     his  goods,  trefpaft  for  beating  his  fenrantj  per  quod  fend* 

III  % B^Re  tium **$/>  **  is out  °*  *e  ftatu*c  >  but  trefpafs quare claw* 
854,1151'.   ep'  fin*  fr*git>  or  trefpafs  for  riding  over  his  ground,  arc 

terial  and  fubftantial  part  of  the  cafe, 
and  upon  eftabli/bment  of  which  the 
plaintiff  is  entitled  to  a  verdicl,  he  is 
not  excluded  from  full  coils  by  its  be- 
ing joined  with  a  complaint  for  an  af- 
fault or  trefpafs.  But  where  it  is  only 
a  collateral  circumftance,  a  matter  of 
aggravation  or  a  mode  of  committing 
the  other  injury,  the  cods  will  be  no 
more  than  the  damages.  Thus,  full 
cods  are  given  in  an  aft  ion  for  break- 
ing the  plaintiff's  clofe,  and  impound- 
ing bis  cattle,  Bonus  v.  Edgar df  3  Mpd. 
39.  So  where  one  count  was  for  a 
trefpafs  on  land,  and  another  for  ear- 
ning awaj  a  bog,  Knightly  v.  Buxton, 
Sayer  on  Cofts  39. ;  for  a  trefpafs  in  a 
houfe  and  tmfuming  viSuals,  Smith  v.' 
Clarke,  %  Sir.  1 1 30. ;  for  entering  the 
plaintiff's  clofe  and  cutting  his  cable, 
whereby  the  plaintiff  loft  the  ufeof  bis 
boat,  Haines  v.  Hughes,  Comb.  324.; 
entering  his  clpfe  and  driving  bis  peep 
or  bull,  Arnold  v.  Tbompfon,  Barnes 
1 19.  tbompfon  v.  Merry,  1  Str.  551 . ; 
bringing  dueafed  cattle  into  the  plain* 
tiff's  clofe,  whereby  the  plaintiff's  cat- 
tle were  infe&td,  Anderfon  v.  Euckton, 
I  Str.  192. ;  in  trefpafs  and  affault  for 
criminal '  conver/ation,  Batcbclor  v.  Bigg, 
%  BL  854.  3  Wilf.  319.;  affault  and 

falfe  imprifonment,  l  Mae.  Ab.  515.; 
affault  and  battery,  and  treading  upon 

-txtA  fpoiiing  the  plaintiff's  coals,  and 

Aoiling  his  ftamdard  and  roller p  Mil* 
bourne  v.  Read,  Barnes  134.  cited 
3  Wilf  3*2.    Where  a  double  injury 

19  charged,  as  in  the  preceding  cafes, 

the  jury  may  find  for  the  plaintiff  as 

to  the  affault  or  trefpafs,  and  for  the 

defendant  as  to  the  other  caufe  of  ac- 
tion, in  which  cafes  there  are  no  more 

cods  than  damages,   GUb.  En.  Rep. 

199.  1  Bat.  Ab.  514.  in  marg.  Hul- 

lock  84.  note ;  Bed  v.  Nichols ,  1  Str. 

$77.  Cotterilly.  Jolly,  1  T.  R.  655.; 

or  where  there  is  no  evidence  of  fuch 

other  caufe,  a  general  verdid  will  be 

amended  by  the  judges  notes,  Mac. 


faf  Hullock  ubi  fupra.     In  the  follow- 
ing  cafes  it  has  been  held  that  the 
plaintiff  is  not  entitled  to  full  cofts : 
A/Faulting  the  plaintiff  and  difturbing 
him  in  bis  quiet  poffeffion,  Sec.  Boiture 
v.Woolrick,  1  Ld.  Raym.  566.;  af- 
faulting  the  plaintiff,  and  ftrUing  bit 
horfi,  by  which  he  was  leflened  in  va- 
lue, 1  Str.  624. ;  breaking  the  plain- 
tiff's houfe  and  keeping  him  out  of  pof. 
feffion,  whereby  he  was  put  to  great 
expence,  and  loft  the  ufe  of  it,  Blunt 
v.  Milher,  1  Str.  645. ;  breaking  the 
houfe,  making  a  noifc,  and  continuing  in 
it  until  tbt  plaintiff  was  obliged  to  give 
the  defendant  a  promiilbry  note,  Ap- 
pletonv.  Smith,    3  Bur.    1282.     The 
afportation  of  perfonal  property  en- 
titles the  plaintiff  to  full  cofts,  though 
complained  of  in  the  fame  declaration 
as  a  trefpafs  ;  but  no  more  cofts  than 
damages  were  allowed   for  digging 
peat,  t&.  and  carrying  away  the  fame* 
the  afportation  being  only  a  mode  and 
qualification  of  the  injury  to  the  land, 
Clegg  v.  Molyntux,  Doug.  780.    Many 
cafes  have  arifen  where  the  plaintiff 
complained  of  an  affault  on  his  perfon, 
and  alfo  an  injury  to  his  clothes  ;  but 
it  fecms  now  to  be  fully  fettled,  that 
where  the  injury  to  the  clothes  is  a 
coafequence  of  die  affault,  or  part  of 
the  fame  tranfe&ian,  it  will  not  en* 
title  the  plaintiff  to  more  cofts  tha* 
damages,  Mears  v.  Greenaway,  1  Hen* 
BL  295.    Thedo&rioe  upon  this  fob" 
jeel  is  very  clearly  ftated  in  the  cafe 
of  Batchelor  v.  Bigg,    3  Wilf.   319. 
Fide  alfo  Mr.  HuUocVt  Trtatife  on  the 
Law  of  Cofts,  where  the   fubjeel  is 
fully  and  ably  coofidered,  and  from 
which  the  foregoing  cries  have  been 
extracted. 

It  ihould  be  obierved,  that  in  thofc 
cafes  where  the  plaintiff  is  not  de- 
prived of  full  cofts  by  the  flat,  of 
Cb.  a.  his  right  to  them  may  be  pre- 
vented by  a  judge's  certificate  under 
43  Eliz.  c  6. 

within. 
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trlthin  the  ftatute.    Vide  3  Keb.  184,  3,  8,  9.    Raymond  5^.74,31*1 
487-  2  Tiww  232.     Trcfpafs  for  breaking  his  ftall  in  mer-  e»omb;]?4,e 

99    '       rJ  a     j     i.t.         i_  ^     r     r  /     r       y      •„  •     Skin.  666.  Sir. 

.  catupojtta.      And  although  trefpats  quare  claufum  fregit  is  II10.    Barnes 

within  the  ftatute,  yet  if  it  go  on  for  cutting  and  carrying  1x9.  C«rth.ai^ 

away  his  corn,  it  is  out  of  the  ftatute,  unlcfs  the  defendant  |tr"jJ  3£B*51'- 

be  acquitted  thereof.     Vide  3  Keb.  21, 247.  Hard.'  375** 

3  Wilf.  319. 
3  H.  BL  3.    3  Bur.  11I4.    Cilb.  Eq.  Ca.  195. 

8.     Fanfhaw  vcrfus  Morrifoih 

(Trim  3  Am.  B.  R.    2  Ld.  Raym.  1138.  S.  C.  but  not  S.  P.] 

TTPON  %  far*  facias  on  a  recognizance  in  C.  B.  againft  6  Mod.  157, 
^     bail,  the  plaintiff  had  judgment  for  execution  upon  ,07«  s.  c.  Po* 
the  recognizance,  iff  quod  recuperet  dampnafua  occqfione  di-  cognisance  of** 
lationis  *  executiwis,  upon  a  writ  of  error  in  B.  R.  this  was  bail  no  damages 
reverfed,  for  the  bail  are  onlj  liable  to  cods  of  fuit  by  the  "■  j£nge'^j? 
ftatute,  and  damages  by  reafon  of  the  delay  of  execution  tionVe»ca!" 
are  not  cods,  nor  cofts  of  fuit,  but  damage  fuftained  by  tionit. 
being  fo  long  out  of  his  money,  which  ufes  to  be  aflcfled    *  f  20Q  1 
by  allowing  the  party  what  lawful  intereft  would  have  ,  R<J[#  Rep7  J 
come  to  him  in  the  mean  time ;  fo  that  cofts  and  damages  335.  1  Saijc. 
are. different  in  this  cafe,  given  for  different  ends,  and  ait  5*°»   6  Mo*« 
fcffed  by  difierent  meafures  (a).  IS7>  *97'  ,S9# 

M  Vi4iLd.RajM.  1532,  $/r,  807.   Bur.  1791. 


I.     Bellafis  verfus  Burbrick. 

[Mich.  8  Will.  3.  C.  B.     1  Ld.  Raym.  17c] 

IN  debt  for  rent  upon  a  leafe  at  will,  the  plaintiff muft  indebtforftnt 
n_  •  r      jt  ^*         1      j       •         r  -£L   on  a  leafe  at  will# 

ihew  an  occupation ;  for  the  rent  is  only  due  in  retpett  occupation  muft 

thereof,  and  therefore  it  nmft  appear  to  the  Court  when  be  (hewn. 

the  leflce  entered,  and  how  long  he  occupied.     But  in  j^J*,^ 

debt  for  rent  upon  a  leafe  for  years,  the  plaintiff  need  not  ,  sid.  423. 

fet  forth  any  entry  or  occupation,  for  though  the  defend-  4  Leon.  18. 

ant 
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Hcti.  $4.  Dyer  ant  neither  enters  nor  occupies,  he  mult  pay  the  rent,  h 
*4"  s  cTl  being  due  ty  the  leafe  or  contrail,  and  not  by  the  occupa- 
06.  Holt  199.  "  tion. 

VJd«  Doug.  454. 

gatoa  t.  Jaques  4.   1  Hoi.  Bk  433.    4  T.  R.  94*    Auriol  v.  Mill*. 

2.     Jayfon  vo^/j  Rath. 

[Mich.  4  Ann.  £.  R.  2  Ld.  Raym.  121s.  S.  C.  by  the  names 
of  Tyfon  «.  Pafkc.] 

Debt  lies  for       qn  H  E  flieriff  brought  debt  for  his  fees  of  executing  an 

Mfe**.       .  i!ePt;  and  ***  hcld  *a? !t  lic8'  {ox  k  is  a11  thc  cxc- 

Foft  331, 333.    cution  the  plaintiff  in  the  original  action  can  have  on  this 

tac.  17,  51.  judgment,  and  he  may  enter  on  the  land  extended,  if  he 
Holt  318. 

3.    Anonymous* 

[Trin.  11  Ann.B.R.] 

1 SU.  330.  T)ER  Curiam.  Debt  lies  in  the  Marihalfea,  or  any  other 
Debt  on  judg-     «*      courts,  upon  judgments  in  C.  A  or  B.  JR.,  and  upon 

lETtedM  If*.   nul tiel  ricor* tlic  i<ruc  *iaB  ^e  t"c*  ^  certiorari  mA  ***** 
Aaifo.   Centra  ««f  out  of  Chancery.     The  judgment  being  the  gift  of  the 
90*439.   Poft  action,  autre,  How  that  ean  be  alleged  to  be  within  thc 
Cafe  10^*13.  j«"ifdiaJon  ?  which  is  neceffary. 
j  Van.  71.    1  Sid.  65, 105, 151, 1B0.    Ante  202^ 
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l.     Zouch  verjiu  Thompfon. 

[Mich.  9  Will.  3.  C.  B.    1  Ld.  Raym.  177.  S.  C.J 

3  Ur.  419.  A  Fine  being  levied  of  ancient  demefne  lands,  the  lord 
Decdc  for  a  Am  *±  brought  his  writ  of  deceit  againft  the  tertenant,  the 
toi2fiS:kDt  hcir<>f  the  conufee,  and  thc  heir  of  thc  conufor,  feven 
apioft  the  hciis  ycajrs  after  the  fine  levied,  and  declared  generally,  that  he 

was 
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*ras  lord  of  the  manor  at  the  time  of  the  fine  levied,  with-  ©f  conufor  in* 
out  (hewing  how  or  what  eftate  he  had :  And  it  was  re-  JSjlJSwfck 
folved,  i  ft,  That  deceit  lies  againft  the  conufee  himfelf,  w«i  Merely  votf. 
as  well  as  againft  the  conufor,  becaufe  he  is  equally  a  F- N- B-  ?*• 
party  to  the  fine,  and  it  is  the  fine  that  works  a  prejudice  *£,  jf^^'t* 
to  the  lord,     idly,  That  fuch  a  writ  of  deceit  lies  againft  35.  s.'c. 
the  heir  of  the  conufee  or  eonufor  5  for  this  is  a  real  de*  £utt  7»3«  *•  C 
ceit,  and  not  like  a  perfonal  wrong,  quod  moritur  cum  per-  2™j£  jo*10** 
fona$  for  by  this  wrong  the  lord  is  disherited  and  debar*  »  wii  17.* 
red  of  the  perquiGtes  arifing  from  his  court,  which  is  a  per* 
xnanent  injury  in  the  realty,  that  by  no  means  dies  with 
the  perfon  of  him  that  did  it*     3dly,  The  lord  need  not 
{hew  his  eftate ;  if  he  was  dominuspro  tempore^  it  is  enough  ; 
and  if  his  eftate  is  fince  determined,  it  muft  be  (hewed  tm 
the  other  fide.    4thly,  The  five  years,  nonclaim  is  nothing 
in  this  cafe ;  for  a  fine  may  eftablifti  the  right  of  another, 
but  cannot  eftablifti  itfelf.     5thly,  The  Court  held  the  fine 
to  be  coram  non  judice9  and  merely  void.     2  Leon.  290,  ,  Ro#  ^  ~7; 
Br.  Fines  47.     Br.   Difcent  14.   21  E.  3.  20.     Hern's 
Plead.  93.     7  Hen.  4.  28.     Vide  Lut.  712. 

2.    Medina  verfus  Stoughton. 

£Trin.  \%  Will.  3.  B.  R.    1  Ld.  Rayro.  593.  S.  C.    2  U*    />  Stffr  Q,  9f 
Raym.  1182,  1205.  cited.]  S 

r>  A  S  E,  for  that  the  defendant  being  poflefled  of  a  cer-  Show.  61. 

^  tain  lottery-ticket,  fold  it  to  the  plaintiff,  aflirming  it  2?"i££La? 

to  be  his  own,  whereas  in  truth  it  was  not  his  but  an-  chttteU,thcfattt 

other's ;  defendant  pleaded  he  bought  it  bona  JtiU,  and  fo  affirming  t 


fold  it.     Et  petit  judicium  de  narr.>  feT  quod  narr.  prod,  caf-  f ^^J^" 
fetur :  The  plaintiff  demurred .     And  per  Holt,  C.  J.,  otfaenrffe  i/  oat 

j  ft,  Where  one  having  the  pofleflion  of  any  perfonal  ofpoffeffian. 
chattel  fells  it,  the  bare  affirming  it  to  be  his  amounts  to  a  f£otERe£*7€. 
warranty,  and  an  action  lies  on  the  affirmation  *  for  his  x  Rol.  a£  91. 
baying  ppflefiion  is  a  colour  of  title,  and  perhaps  no  other  *M-  J46-  **•* 
title  can  be  made  *out;  aliter  where  the  feller  is  out  of  %^\^^t 
pofleflion,  for  there  may  be  room  to  queftion  the  feller's  sho.*8.  Cvtfa. 
title,  and  caveat  emptor  in  fuch  cafe  to  have  either  an  ex*  9°-  * 

prefs  warranty  or  a  good  title  :  So  it  is  in  the  cafe  of  lands,    *  [  2 1 1  J 
whether  the  teller  be  in  or  out  of  pofleflion,  for  the  feller  sdl-  343»  34*- 
cannot  have  them  without  a  title,  and  the  buyer  is  at  his  momo^SkIi 
peril  to  fee  it.     3  fifodr  26 1,  [a)  ■ffirmance 

makes'  no  war- 
ranty of  lands  In  any  cafe.     Vide  Ante  177* 

(a)  The  decifion  in  this  cafe  cited    denied.    Per  Butter,  J.    3  T.  R.  57. 
and  approved,  but  the  dielum  concern-     Vide  Bull.  N.  P.  30. 
ing  the  feller  being  out  of  poflcJEpn 


2i  t  JDtttiU 

Judgment  to  »-  adly,  The  Court  took  this  pica,  in  the  conclufron  of  it, 
XT  leliprmii  t0  ^c  in^r»  ^ut  becaufe  it  was  fafeft  for  the  plaintiff, gave 
jud.  de  narr.  judgment  to  anfwer  over,  faying  that  could  not  be  aflign- 
jPoft  »iS.  cd  for  error  by  the  defendant,  becaufc  it  was  for  his  ad- 

c^U!'i87-  vantage.     2  Mod.  261. 

N.B.  Holt  faid,  It  muft  not  be  taken  as  a  plea  in  bar, 
becaufe  it  did  not  begin  with  an  aclio  non. 

M^k-^^?-'1  3.     Rifoey  verfus  Sclby. 

[Mich.  3  Ann.  B.  R  ] 

Deceit  lies  for     /^ASE,  for  that  the  plaintiff  being  in  treaty  with  the 

^Tifo/dwt  defendant  about  the  purchafe  of  fuch  a  houfc,the  dc- 

;    thTrent  H  more  fendant  did  fraudulently  affirm  the  rent  to  be  30/.  ptr  an- 

,***  thaninfacVitis,  num>  whereas  Itf  was  but  20  A,  whereby  he  was  induced 

1  tforfa^ne111  to  SIVC  ^°  mu.c^  morc  ^ian  ^e  houfe  was  worth.     Upon 

j?s.  would  have  not  guilty  pleaded,  and  verdift  for  the  plaintiff,  it  was 

given  fomuch.    moved  in  arreft  of  judgment,  that  this  was  an  improper 

^^""1  Ro?l!"  inquiry  *n  ^e  Pontiff,  and  he  was  over-credulous  in  tak- 

Abr-ioi.pl.  16.  ing  the  defendant's  word  for  it ;  but  the  plaintiff  had  his 

judgment,  for  the  value  of  the  rent  is  matter  that  lies  in 

the  private  knowledge  of  the  landlord  and  tenant,  and  if 

they  affirm  the  rent  to  be  more  than  it  is,  the  purchafor  is 

cheated,  and  ought  to  have  a  remedy  for  it  (*), 

(a)  Ft.  ace.  $T.R.  5S. 

4.    Buttcrfeild  verfus  Burroughs. 

[Trin.  5  Ann.  B.  R.] 

Warranty  ©ft  *T*HE  plaintiff  declared  that  the  defendant  fold  hrm  a 
**** ito  **  ^    horfe  fuch  a  day  and  at  fuch  a  place,  iff  adtunc  W  ibi* 

•  c/ao  ete  iM  &**  warrantizavit  equum  pradift.  to  be  found,  wind  and 
fcieacb.  *  Roll,  limb,  whereupon  he  paid  his  money,  and  avers  the  horfe 
BC"d  5*  ,8« "  ^ad  ^ut  one  cyc>  ^c%  ^^c  defendant  P^aded  non  war- 
1p!n. B. 98. K.  rantizavit ;  upon  which  there  was  a  verdict  for  the  plain- 
po.  Jac.  41,     tiff;  and  now  in  arreft  of  judgment  it  was  objected,   ift; 

Kw  19iM?8Br  ^at  *c  want  °^  an  e>'c  *s  a  v"fiMe  thing,  whereas  the 
Garranty  57, 58!  warranty  extends  only  to  fecret  infirmities  :  But  to  this  it 
jits.  Deceit  24.  was  anfwered  and  rcfolved  by  the  Court,  that  this  might, 

1  Rd/o6.'  ^C  ^0'  anc*  mu^  ^e  i"1611^  ,t0  ^c  *"°*  ft***  d**  JUI7  ^av0 
found  the  defendant  did  warrant.  2d  Obj.  As  the  war- 
ranty is  here  fet  forth,  it  might  be  at  a  time  after  the  fale ; 
whereas  it  ought  to  be  part  of  the  very  contract,  and  there- 
fore it  is  always  alleged  warrantizandt  vendidit*  Sed  non 
allocatur;  for  the  payment  was  afterwards,  and  it  was  that 
completed  the  bargain,  "which  was  imperfect  without  it. 


1 
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I.     Haftrop  verfus  Haftings* 

[Paf.  4  W.  &  M.  B.  R.] 

N  an  aftion  upon  the  cafe  for  beer  and  wages,  the  de-  MJftakca  In  a 
fendant  pleaded  in  abatement,  tt pet.  judicium  de  bil/a,  jJ^J^^S-, 
&  quodbilla  pftditl.  cajptur,  for  inccrtainty  in  the  declara-  vantage  of  upon/ 
tion  upon  demurrer,  the  defendant's  counfel  infifted  upon  »  P1"  »  abate- »J 
many  faults  in  the  declaration.     Et  per  Cur.  The  defend-  «£  ^^'-^j 
ant  (hall  not  take  advantage  of  miftakes  in  the  declaration  Co.  Lit.  303.  b<  "* 
upon  a  plea  in  abatement ;  but  if  he  would  do  that,  he  H^J.133" 
mult  demur  to  the  declaration,  per  quod  a  refpondeas  oufter  earth.*;*'. 
was  awarded. 


2.     Bennet  verfus  Talbot. 

fHilL  8  Will,  3.  B.  R.     1  Ld.  Raym.  149.  S.  C.  Comyns  26.  ' 

1  S.  C.J 

TRESPASS  for  entering  his  clofe,    and  treading  C«th.  3*2. 
down  his  grafs  and  corn,  and  hunting  there,  the  de-  Tatt^T^Mod. 
fendant  being  an  inferior  tradefman,  viz.  a  clothier,  contra  3©7.   DecUra- 
pacem  domini  regis,  &  cotitra for  mam  Jiatuti  inde  provif.  Af-   *»on  concluding 
terverdift/r©  quer.,  it  was  objefted  in  arreft  of  judgment,  "a"^  [3^,1 
that  contra  formam  Jiatuti  goe6  to  the  whole  declaration,  enough,  though  •'•' 
wherein  fcveral  of  the  trefpafles  contained  are  not  contrary  fome  of  the  mat^  ^  v 
to  any  ftatute  j  for  the  ftatute  4  »  S  W.  V  M.  does  only  \™™£™ith\  ; 
increafe  cods.  Holt,  C.  J.  If  an  aft  of  parliament  increafes  comb.  420.  \. 
a  penalty,  or  deprives  a  man  of  a  benefit  he  had  before  at  s.c.  Cafes  B.R-  y.y 
common  law,  in  fuch  cafe,  if  one  declares  upon  the  (la-  ,""  '   ot     !*  .i 
tute,  and  does  not  bring  himfelf  within  the  ftatute,  and  £ 
concludes  contra formam  Jiatuti  pradicl.y  it  is  naught.    This  j? 
was  Penbalfotv's  cafe,  3  Cro.  23 i.     But  if  there  be  no  aft 
of  parliament-  at  all,  and  the  plaintiff*  concludes  contra  for-  * 
mam  Jiatuti  pnedi3.%  it  is  only   furplufage.      This  was  -f 
Ward?*  cafe,  1  Vent.  103.     Here  an  aft  gives  an  increafe  # 
of  cods,  and  in  that  only  reftores  the  common  law,  which  ^ 
Was  taken  away  by  the  ftat.  22  tf  23  Car.  2*     The  quef-  / 
tion  is  now,  How  the  plaintiff  (hall  declare  in  this  cafe  ?  "^ 
In  this  count  feveral  trefpafles  are  alleged*  the  lad  where- 
of is  only  within  the  ftatute,  and  the  conclufion  of  the  T' 
6                                          count  r: 


at2i  Stalaration. 

count  U  contrdjorm*mjfatuti>  which,  though  in  gramme 

tical  conftruftion  it  goes  to  the  whole  count,  yet  in  law  it 

only  goes  to  the  hunting,  snd  therefore  why  may  we  not 

apply  it  only  to  the  latter  part,  arid  reje&  it  as  to  the  reft 

F  2 1  3  1        *°r  >urplufa8e>  as  was  done  m  an  indift merit  in  HarwooeTn 

*■  J        cafe,  AL  43.     Accordingly  the  Court  held,  that  centra 

formam  Jiatuti  (hould  only  be  applied  to  the  latter  part 

»  which  was  really  againft  the  ftatute  ;  and  that,  feeing  the 

hunting  and  breaking  could  not  be  feparated,  the  plaintiff' 

(hould  have  his  cods  according  to  the  new  ftatute.  Judg« 

.  ment  for  the  plaintiff. 


3.    Weft  verfus  Trole*. 

[Mich.  9  Will.  3.  B.  R.] 
T«0c««ntt  in     lX1  H  E  plaintiff  declared,  that,  whereas  the  defendant 

of^/fam^kiEd  .  6  Maii  l69$*  for  1 10  wccks>  dict  thcn  Paft»  had  Pro-f 
aotarJ^d  Jfce  niifed  to  pay  him  7  /.  per  week,  and  that  the  plaintiff^?**, 
different;  well  fc.  5  Mali  1 695,  having  found  the  defendant  diet  taof 
~"  J'A  weeks  then  paft,  the  defendant  promifed  to  pay  the  worth, 
and  that  it  was  worth  7  s.per  week.  Upon  turn  affumpfit^ 
and  verdi£t  pro  quer.,  it  was  now  moved  in  arreft  of  judg- 
ment, that  the  weeks  in  the  quantum  meruit  are  not  (aid  to 
be  alia  than  thofe  laid  in  the  fpecial  promife,  fo  that  the 
defendant  is  twice  charged  for  the  fame  thing,  Sed  non 
allocatur ;  for  they  do  not  appear  neceffarily  to  be  the  famef 
and  without  neceffity  the  Court  will  not  intend  them  fo. 


after  verdict 
Far.  149, 


Reptigtianty  m 
count* 


4.    Nevil  verfus  Soper. 

[Trin.  xo  Will.  3.  B.  R.] 

IN  covenant  againft  an  apprentice  the  plaintiff  afligned 
for  breach,  that  the  apprentice,  before  the  time  of  his 
apprenticefliip  expired,  &  dutante  tempore  guofurvivit,  de- 
parted from  his  mafter's  fervie'e.  The  defendant  demur- 
red, and  had  judgment,  becatife  the  declaration  was  re- 
pugnant, for  it  fhould  have  been  durante  tempore  quofervire 
debut  t.  The  cafe  of  Laivly  verfus  Arnold,  Hill.  8  ^.3. 
B.  R.j  Was  not  unlike  this  2  That  was  trefpafs  for  taking 
and  carrying  away  his  timber  and  brick,  fuper  terramfuam 
jaccnt.  ergo  confetTionem  domus  de  novo  tdijicat.  And  the 
Court  held  this  infcnfible,  for  they  could  not  be  materials 
towards  the  building  of  a  houfe  already  built.  Sed  outre, 
If  that  was  not  furplufage  ? 


SDeeW  artU  Cftartcrsf-  113 

5.   Tilfden  twj/Jitf  Palfriman. 

[Mich.  3  Ann.   B.  R] 

IF  one  be  in  cuftod.  war.  marefch^  the  way  to  charge  him  po(*?4*'.  ._?* 
with  an  action  or  an  execution  is  thus :  It  it  be  in  charging  a  prf- 
term-timc  you  mull  file  a  bill  againft  him,  and  deliver  a  foncr  in  cuftoty 
declaration  to  the  turnkey :  Upon  this  he  (hall  lie  two  £  *'*'  ^J*- 
terms  before  he  be  discharged,  even  on  common  bail;  but  ja.  153.  Vkk 
if  it  be  in  vacation  (a),  the  plaintiff  muft  go  to  the  mar-  *  ^  409- 
fhaTs  book  in  the  office,  and  make  *  an  entry  quod  remaneat  \^'  3  Silk. 
in  cuftod.  ad  feci.  J.  S.    But  then  he  mud  be  in  a&ual  cuf-  150/ 
todyt  and  not  at  liberty  \  becaufe  then  he  may  be  arretted.     *  [  2 IA 1 
Per  Curiam. 

(a)    In  2  Bur.  1050*   it  was  laid  Pleas)  to  file  a  bill  as  of  the  preced- 

down  by  the  Conrt  of  B.  R.  that  the  ing  term,  and  then  to  deliver  or  leave 

right  method  of  charging  a  prifoner  for  the  defendant  (being  in  cuftody) 

in  the  vacation  with  a  new  fuit  is  (like  a  declaration  as  of  the  preceding  term, 

that  which  is  taken  in  the  Common  and  to  make  an  affidavit  thereof. 

Sec  the  Cafe  of  Crowder  verfus  Oldfieldt  Title 
Jeofails. 


SDeefc*  an*  Charter** 


t.    Nurfe  verfus  Frampton. 

[Paf.  6  Will.  3.  B.  R.    1  Ld.  Raym.  28.  S.  C] 

T"\EBT  for  25  /.,  and  declares  that,  by  deed  between  wt*red*dmn» 
XJ  him  and  the  defendant,  it  was  agreed,  that  the  gray  j^^/Ei 
nag  of  the  defendant,  between  the  day  of  the  date  thereof  feaiingmaketH* 
and  the  lad  of  Auguft,  a  day's  notice  being  given  to  the  *Party>  thou«h 
plaintiff,  (hould  ride  from  Hyde-Park  Comer  to  the  firft  .™name4tba* 
fioufc  in  Reading,  in  three  hours,  for  50  /.  bet  on  each  fide, 
on  the  forfeiture  of  25  /.,  and  avers,  that  the  defendant 
gave  not  a  day's  notice,  and  that  the  horfe  did  not  ride ; 
the  defendant  craves  oyer  of  the  deed,  which  was,  //  i> 
agreed  that  a  gray  nagl  &c.     In  vAtnefs  whereof  we  have 

hereunto 


a  14  Deem*  mm  €bmtt& 

3  Le».  1 39.  hereunto  Jit  our  bands  and  feals*  Et  mta  /  They  were  not 
%S*lk'%*7'  othcrwifc  naned-in  the  deed.  Hereupon  the  defendant 
VuvVtt,  aw.    pleaded  that  the  plaintiff  abfeonded  for  felony  from  fuch  a 

2  Jon.  20%.  day  till  after  the  firit  of  Augufl,  fo  that  he  could  not  give 
Kaym1 301!*      notice.   To  this  there  was  a  replication  and  rejoinder  both 

3  Kck  786,*  impertinent,  and  a  demurrer 5  whereupon  it  was  objed* 
814.  Ante  197-  ed,  rhat  have  fctting  names  and  feals  would  not  make  them 
Ktt£«t  P*«ke,  «°  "  to  have  an  action.     Vide  a  Inf.  613.    3  Cro. 

impoffible.  Ante  59*     *  R*    22'      But  thc  CourC  hcW»    ,ft»  That  the  Cafe* 

***•  were  not  alike,  and  that  an  aft  ion  would  lie  by  the  bate , 

figning  and  fealing.  adly,  The  Comrt  held,  that  the  de- 
fendant was  not  bound  to  feek  the  plaintiff  to  give  notice, 
becaufe  the  plaintiff  by  his  own  a£b  in  abfeonding  had  pre- 
vented k,  and  a  pcrfonal  notice  was  neceflary,  wluch 
could  not  be  given.  Vide  2  Cro.  46.  Teh.  37,  LaU  158. 
I  Inft.  211. 

t  Rot.  457*  2dly,  The  Court  held,  that  though  notice  was  difpenfed 

with  oy  the  plaintiff's  abfeonding,  yet  the  defendant 
fhould  have  rid  the  horfe  within  the  time  limited,  and  for 
default  thereof  mud  pay  the  forfeiture.  J  udgment  for  the 
plaintiff* 

[215]  2.    Fitch  verfus  Wells. 

[Hill.  4  Aon.  B.R.] 

Vponnoncft  T]  PON  a  trial  in  eje&msnt  the  plaintiff  made  his  tide 

f*aum  found  \J     un(jcr  fcveral  deeds,  and  after  a  long  trial  the  jury 

Umay  be kc£t '  found  againft  them,  and  upon  motion  the  Court  ordered 

in  court;  other-  them  to  be  kept  in  the  officers'  hands  in  order  to  a  profe- 

UterarSrue*  ^'  cutlon  *or  ^r&CTY  >  *>ut  uPon  application  to  the  Court  of 
CoTut.  2*31.0.  Chancery,  from  whence  the  iflue  was  directed,  a  new 
x  Liil.  419.        trial  being  granted,  the  plaintiff  moved  to  have  the  deeds 

sly'? V'iSo?'  out  of  court'     HoU>  C#  J"  hdd  *****  muft  be  dclivcrcd  out 
31,17  '     as  this  cafe  was,  becaufe  the  deeds  were  not  in  iffue  dU 

re&ly  upon  the  pleadings  in  the  caufe ;  otherwife  if  the 

iflue  had  been  non  iftfaSum;  and  he  remembered  the  cafe 

of  Sir  John  Hugbiey,  who  was  fued  as  executor  to  J.  S. 

upon  a  bond  of  10,000  /•  fet  up  by  an  old  woman  that 

looked  after  J.  S.  an  old  mifer,  as  his  nurfe  •,  and  upon  non 

efifaSum  pleaded,  it  was  found  upon  a  trial  at  bar  not  to 

be  the  deed  of  J.  S.  s  and  upon  the  authority  of  WymarV* 

5  Co.  74.  fa.       cafe  in  5  Co.,  it  was  made  a  qoeftion,  Whether  the  bond 

ftiould  not  be  cancelled  ?  And  it  was  held  it  fhould  not  be 

cancelled,  becaufe  the  judgment  might  be  reverfed  by  writ 

of  error,  but  the  bond  fhould  be  kept  in  court. 


SDcftutt*  "i 

3.     Hill  wrjkt  Alatfid; 
[Raf.  5  Ann.  B.  R.] 

A  C  T I  ON  was  brought  upon  a  (pedal  agreement  con-  where  the  writ* 
"  taincd  in  a  bote,  and  a  nilc  wsp  made  to  fhew  caufe  »>|ifooi?evi. 
Vhy'thc  plaintiff  (hoiild  riot  give  the  defendant  a  copy  \  S£en'»* 
but,  upon  caufe  (hewed*  the  rule  was  difchaiged,  becaufe  founded  adit, 
the  contract  upon  which  the  adiion  wis  founded  was  a  pa-  the  defendant 
Jrol  contraft*  of  which  Ae  rote  was  only  evidence,  and  JJ?™'  ** 
therefore  the  defendant  ought  not  to  have  a  copy  (*). 

(«)  %4rr/;  Whether  in  modern  pra&icc  flich  a  rule  would  hbl  be  jriade  abfifate  > 


-x^. 


SDefauit  t*1*] 


H    if 


Stajrte  verfus  Hayden. 
tTrin.  2  Ann.  fi.  ft.    i  Ld.  Rtym.  91a.] 

TR  ES  PASS  1  {he  defendant  juftified  for  a  way,  {sV.j  6  Mod.  i. 
and  iflue  being  joined,  the  caufe  came  down  to  be  \?fk' l2U  . 
Med  at  *$  print.     But  the  defendant  made  default,  arid  fo  where  defend- 
the  inqueft  was  taken  by  default  j  and  how  the  iffue  being  *nt  makes  dc- 
immaterial,  the  Court  was  moved  for  a  repleader.     El  '«**»**    . 
fir  N$lt,  C.  J.  (*)  The  defendant  is  out  of  court  bv  the  E^K*" 
default,  and  that  to  all  purpofes  but  this,  vrz.  that  judg-  given  for  him, 
ment  may  be  given  againft  him  5  therefore  being  out  of  J^jfiT'JuMt 
court  there  cannot  be  a  repleader,  unlefs  the  default  could  17j.  s.  c. 
be  waived,  or  die  party  could  be  brought  into  court  A*  £79*  **•* 
again  <r).  Abr.  430.pl.  4. 

He  faid  in  petfonal  aftions  before  hfue  joined  every  de-  in  pcrfaiai  at- 
fault  was  peremptory,  but  after  Iffue  joined  the  firft  de-  Jj^^i1* 
fault  is  not  peremptory*  but  the  feebnd  is,  and  this  is  by  the  aml  ^  feco£j 
ftatute  of  Wejfaunjler>  r.  27.  and  Maribr*.  pojlquam  a/iqml  after  Woe  joined, 
fe  in  inqwjitvmtm  pofutrit,  run  babbit  nifi  unicorn  dtfallam  (  u  P«f»?torj. 

(£)  Vidt  note  to  this  cafe,  pa.  173.        (c)  R.  ace  Sir.  47. 
Vol.  I.  T  ind 


4i6  default 

i  Ut.  31.         and  this  unica  defalta  is  always  upon  the  retorn  of  the  w- 

l£™.  *  Dy»    tt're>  and  not  uP°n  Ac  difiringas, for  thc  ttlAca  defalta  muft 
J17,  x'18.  be  *k/  proximum  diem,  which  is  the  day  upon  the  ventre, 

%  Cro.  5, 175.    And  though  the  defendant  never  appears  now  upon  the  re- 
3  Cro.  »i7, 8.    tum  Q£  t^c  nJinire,  yet  heretofore  the  defendant  was  then 
demanded  folemnly,  and  if  he  made  default,  there  went 
out  a  diffringas  againft  the  jury  with  a  claufe  in  it  to  di- 
ftrain  the  defendant ;  and  if  after  this  he  made  default 
again,  it  was  peremptory,  becaufe  there  was  no  procefs 
left  to  fetch  him  in. 
Mx^^u^t      Generally,  if  after  iffue  joined  the  defendant  makes de- 
joUMd  the  in-*    fault,  the  plaintiff  may  proceed  to  trial,  and  have  the  in- 
queft flmii  be       queft  taken  by  default ;  but  he  (hall  not  have  judgment  by 
M^he^ud11!  default,  unlets  in  fome  fpecial  cafes.    In  debt  upon  a  bond, 
mtntxmy  be      if  the  defendant  pleads  a  releafe,  and  iffue  is  thereupon 
given.  2  Sanad.  joined,  and  at  the  trial  the  defendant  makes  default,  the 
ftie*T#s.°*  P*™1^  ma7  Pray  judgment  by  default,  and  the  inqueft 

1  Mod.  248.       need  not  be  taken  by  default,  for  by  this  plea  the  duty  is 

2  Show.  174.     confefled,  and  the  plea  is  not  made  good ;  aliter  upon  non 
I  Isv^iss*       (ftfo&uMt  for  thereby  the  duty  is  denied,  therefore  in  that 

cafe  the  inqueft  muft  be  taken  by  default :  But  in  trefpafs, 
[  217  J  if  the  defendant  plead  a  releafe,  and  makes  default,  the 
plaintiff  cannot  pray  judgment  by  default,  but  muft  pray 
the  inqueft  by  default ;  fox  the  debt  was  certain,  but  the 
damages  are  uncertain.    Long  c°  Ed.  4. 

In  an  appeal  of  rape  after  iffue  joined  the  defendant 
makes  default,  there  (hall  be  neither  judgment  by  de- 
fault nor  inqueft  by  default,  but  an  abas,  pluries,   capias 
b*  exigent  (hall  be  awarded.     Vide  Jcni.  68.  iZAffl  13. 
34  H.  6.  24. 
Hum.  160, 161.      The  plaintiff  cannot  waive  the  default  here,  as  the  de* 
Default  mayte    manc^ant  may  *n  a  reala£lion.   If  the  tenant  makes  default 
waived  in  real     in  a  real  a&ion,  a  grand  cape  is  awarded,  and  upon  the 
&Mh  ""J."     return  of  it,  if  the  demandant  infifts  upon  the  default,  he 
o^i°oaJ  40  E.  muft  have  judgment  final :  but  the  demandant  may  waive 
3. 15.    $£.4.  the  default,  and  take  an  appearance  upon  the  grand  cape ; 
8  Le  Salk" 579§  anc*  ^at  k  rcgu^ar>  becaufe  the  tenant  comes  in  by  pro- 
3  LeV.  20, 440.  cefs :  And  fo  it  is  of  a  default  on  a  petit  cape,  but  in  a  per- 
19  Ed.  4.  t.       fonal  aft  ion  there  is  no  procefs  to  bring  the  party  into 
4*Lcv  **i*U%   court  aga*n  '•  Alfo  the  day  of  the  nifi  prius  not  being  the 
,64,  '     ' '    '  fame  with  the  day  in  bank,  a  default  at  nifi  prius  cannot  be 
waived  at  the  day  in  bank. 

And  the  bar  was  cautioned  never  to  make  defaults  at 
nifi  prius,  becaufe  no  judgment  could  be  given  for  the  do 
fendant  afterwards. 


(     217    ) 

defence* 


Ferrer    vtrfus   Miller* 

[Paf.  4  W.  tc  M.  B.  R.] 

£J  E  C  T  M  E  N  T  •,  the  defendant  venit  &  dicit  that  the  CirtE.  ?io. 
land  is  ancient  demefne,  without  making  any  defence;  £S,!^ehJ"tL 
To  this  there  was  a  fpecial  demurrer.     Et  per  Hoft,  C.  J.  itfufed^biuu 
The  plaintiff  might  have  refufed  the  plea  for  waht  of  a  de"-  madegood  by 
fence  j  but  if  he  receives  the  plea,  he  admits  a  defcnefc.  "^rTu 
If  one  pleads  outlawry,  he  ought  to  pleajl  it  fub  fxdcjtgillit  \  Rep/ 
and  if  he  does  not  fo  plead  it,  the  plaintiff  may  refufe  it ;  *  BwwnL  57* 
but  if  he  accept  the  plea,  he  (hall  not  demur  for  that  caufe* 
for  it  is  well  enough  if  he  allow  it. 


tfremutter*  [^sj 


f  t  In "I   -rr 


i.     Benbridge  v&Jus  Diy; 

[Hill.  3  W.*M;  B;R.] 

^pROVER  for  feveral  things,  and  among  the  reftir  **£*£* 

%  A    ducbus  fukris :  Tht  defendant  demurred)  and  Holtf  m  ^  dM^M 

C.  J.  refufed  to  give  judgment  quod  nil  capiat  >  faying,  The  faloh.    3  Saifc 

plaintiff  may  take  feveral  damages,  and  releafe  as  to  this,  gJiJj. 
and  then  take  judgment  as  to  the  reft)  and  all  would  be 
well* 


% 


ai8  Stammer,  % 

2.    Carter  vcrfus  Davies* 
[Paf.  3  W.  &  M.  B.  R.] 

Cirth.  i*7-  8.    JNDEBITATUS  afiump/it  and  quantum  meruit   for 
aJs/rteTw-         wares;  as  to  the  firtl  count  the  defendant  pleaded 
ier  in  bar  to  i      fton  affumpfiu  and  as  to  the  fecond  pet.  judicium  de  Vila, 
f,e*in  "Jj*-      and  pleads  in  abatement}  the  plaintiff  took  iffue  on  the 
difamtiauance.    non  aff^^U  and  demurred  on  the  plea  in  abatement  quod 
Show.  91.  Mod.  placitum  pradicl.  mihus  fuficign.  in  lege  em/tit  ad  ipfum  ah 
Aiddb9  5?irdia    aBiofUfua  pr*d&*  babend.  pracludetuL     Et  per  Cur.  The 
,T       *  plaintiff  having  demurred  in  bar,  where  the  plea  is  only 
in  abatement,  toe  fuit  is  thereby  difcontinued  (*)  \  but  iffue 
being  joined  on  the  other  promife  the  court  ftayed  pro- 
ceedings on  the  demurrer,  faying,  The  difcontinuancc 
would  be  helped  by  the  wdi&(*> 

U)  X.  arc.  1  Ld.  JUym.  393.    Vide  Sir.  7W. 
(J)  R*  ace.  Hen.  BL  64+.    Vide  Sir.  102  z. 


3*    Combe  vcrfus  Talbot. 

[Mi*.  5W.* M.  B.R.} 

4Mrf^iu«      |N  debt  for  two  yean  rent  due  upon  the  demife  of  % 

^^j^Ly  *  meffuage  and  feveral  parcels  of  land,  rendering  yLpcr 

^T^cftte    annum,  the  plaintiff  demanded  18/.,  defendant  as  to  9/. 

thewbote.  Alto  ^mY/A  iW>,  being  the  firft  yearns  rent,  pleaded  nil  debet, 

a^JU  *  5  anc*  concluded  to  the  country,  but  there  w^s  no  joinder 

amendment        in  iffue  thereupon;  andastotheojLid3due,heconfeffedthe 

of  the  Uw.  Far*  demife  **  laid  in  the  declaration,  reddendo  annuatim  9/. 

&*C.Hoit  549#  ***•  4C/*  f°r  fach  a  parcel,  and  7/.  for  other  parcels :  and 

as  to  the  40/.  parcel  thereof,  he  pleaded  nil  debet9  and  as 

to  the  reft  nil  habuit  in  tenementu  ;  the  plaintiff  demurred 

generally  quia  placitum  pradiS.  &c.  EtperHett,  C.  J.  and 

Eyre  (who  were  only  in  court),  ift,  One  defendant  can- 

not  pkad  two  fach  pleas  at  to  the  whole ;  thus  one  defend* 

f  2tQ  1       tnt  cannot  plead  mi debet  and  nil  habuit  in  tenements*  idly, 

Ptadtomeftio.  ^ WA:^fl,  ^  mmw <^^^  v^ wai doubtd (F^ i 

menceJmffeuB.   &**</.  338.     -Dprr  325.  b.      15  if,  7.  tOw  #.     3  Chi.  t^O* 

C^YdT.  65.      t  .E«*.  ia$.  •  r  £*/•  39*)  then  the  demmer  goes  to  all ; 
Co.  ut.  30$.  a.  ^j  fjlcn  no  ju<jgmcnt  can  j^  givcn  for  ^j,c  plaintiff,  btv 

caufc  the  plea  of  nil  debet  is  a  good  plea.    Leave  was  had 
to  amend  on  both  fides* 


4.    Campbell  verfus  St.  John. 

[Trio.  6W.&M.B.R.  Rot.  551.    1  Ld.  Raym.20.  S.C.] 

|N  invar  for  a  box  and  290  pedis  argenti,  the  defend-  g^gf^^ 
•*•  ant  demurred  to  die  declaration,  and  the  plaintiff1  da-  iaabominuajic* 
murred  to  the  defendants  demurrer,  and  concluded  tfs.c  Comb.  < 
hoc  paratus  eiverificarc;  the  defendant  maintained  his  do-  J*»  !•*•  *** 
murrer,  and  put  the  matter  upon  the  Court.    And  firft, 
the  Court  held  that  trover  would  lie  for  plate  generally. 
Vide  Style  224, 264«    *dly»  That  all  is  discontinued  by  the  ££  ail.  buttf 
plaintiff's  not  joining  in  demurrer,  but  demurring  upon  astopaitluid'a 
the  defendant's  demurrer  *  for  there  is  no  difference  be-  «ntfa,kfc    , 
tween  pleading  over  when  iffue  is  offered,  and  not  joining  aWc4* 
in  demurrer,  but  pleading  over)  both' are  alike,  and  make 
a  difcontinuauce. 


5.    Lamplough  verfus  Shortridge. 

[Paf.  13  Will.  ]•  B.  R.    Comyns  115.  S.  C] 

▼N  demurrer  for  duplicity,  it  is  not  fuflkient  to  demur,  Demurrer  for 

*  quia  duplex  eft,  or  dupBcem  habet  tnateriam  ;  but  the  JjJ^S? 
party  muft  (hew  wherein  ;  for  the  ftatute  by  requiring  to  ul  4.    Moi. 
fliew  caufe  intended  to  oblige  the  party  to  by  his  finger  Ctfei  118.  Hok. 
upon  the  very  point,    Per  Holt,  C.  J.  (a)  J£    ««* 

141.    s.  c 
(*)  Fide  Rule  of  C.  B.    M.  1654.    Mills  29.  Cm.  Dig.  Plead.  Q^  9. 

6.    Anonymous. 

[Mich.  13  Will.  3.  B.R.] 

1 F  there  be  a  demurrer  to  part,  and  an  iflue  upon  -other  Demurrer  to 

*  part,  and  judgment  be  given  for  the  plaintiff  upon  the  P"«t  *nd  iff<*««» 
demurrer,  he  may  enter  a  non  prof,  as  to  the  iffue,  and  °      **** 
proceed  to  a  writ  of  inquiry  on  the  demurrer *  but  with* 

out  a  non  prof  he  cannot  have  a  writ  of  inquiry,  becaufe 
«n  the  trial  of  the  iffue  the  fame  jury  will  afcertain  the 
damages  for  that  part  which  the  demurrer  was.  Per 
Qr.[,) 

(*)  Fide  ace.  $tr.  53a. 
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Eeottantt 


7.    Dockminique  verfut  Davenant. 

[Triii.  3  Ann.  B.  R.] 

T)ER  Cur.  If  a  defendant  demur  in  abatement,  the 
*  court  will  notwithftanding  give  a  final  judgment, 
becaufe  there  cannot  be  a  demurrer  in  abatement;  for 
%'C'f^£ft*~  *f  *c  mattcr  °f  abatement  be  extrinfic,  the  defendant 
Draatnt  Ante  mu^  Plca(*  lt »  *(  intrinfic,  the  Court  will  take  notice  of 
*iS.  show.  91.  it  themfelves. 


JVO  dCOlQfTCf  is 

abatement.     5 
Mod.  1 33.  Mod. 
Cafes  195,  198. 


SDeoDanfc, 


Cafe  of  the  Lord  «f  the  Manor  of  Haqipfte^ 


Where  feferal 
things  move,  ad 
mortem,  they  are 
all  deodanda. 


A  Cart  met  a  waggon  loaded  uppn  the  road,  and  the 
4*  cart  endeavouring  tp  pafs  by  the  waggon  was  driven 
upon  a  high  bank,  and  overturned,  and  threw  the  perfbja 
that  was  in  the  cart  juft  before  the  wheels  of  the  waggon, 
and  the  waggon  ran  over  the  man  and  killed  him.    In  the 

Mod.  Cafes  187.  home  circuit  this  was  referred  to  Pollexfen,  C.  J.  and 
Gregory^  and  they  gave  their  opinions,  That  the  cart,  wag- 
gon, loading,  and  all  the  horfes  are  deodands,  becaufe 
they  all  moved  ad  mortem  :  Pollexftn  at  firft  doubted  con* 
cerning  the  forfeiture  of  the  cart,  but  looking  into  his 
common  place-book  he  grounded  his  opinion  upon  this 
cafe  :  One  riding  upon  a  horfe  in  a  xiver,  the  horfe  threw 

I  Jf£  £il*°7"  him*  and  the  ftream  carried  him  to  a  mill,  and  the  wheel 
of  the  mill  killed  him ;  and  it  was  adjudged,  that  the 
horfe  and  the  wheel  were  forfeited.  If  a  man  be  thrown 
from  his  horfe  by  the  violence  of  the  waiter,  then  the 
horfe  is  not  forfeited,  2  Cro.  483.  Lord  Cbando/%  cafe  ; 
where  the  inqueft  found  him  killed  per  curfum  aqua.  It 
is  faid  in  the  books,  That  if  a  tree  (hall  fall  upon  the 
branch. of  another  tree,  and  both  fall  to  the  ground,  and 
the  branch  kills  a  man,  the  tree  and  branch  are  both 
forfeited  (a). 


contra  Popb 
136. 


(a)  Deodands  do  not  meet  with 
countenance  in  Wejlmnfter-haU\  when 


a  jury  has  found  too  little,  the  Courts 
wtll  not  interpofe  in  favour  of  the 

Crown, 


Departure,  J  mo 

Crown,  &c.  though  they  will,  if  it  has  and  he  dies;  and  the  coroner's  jury 

found  too  much,  in  favour  of  the  fub-  find  the  wheel  only  is  the  deodand,  the 

je&.    Thus,  if  A,  fitting  on  his  wag-  Court  will  not  quafh  the  inquifition. 

*  gon  falls,  the  horfes  draw  on  the  wag-  FofierM  C  L.  266. 
gon,  the  fore  wheel  cruihes  his  head, 


SDepartute*  [321] 


I.     Gargrave  verfiu  Smith. 
[Hill.  iW.&M.  C.  B.    Rot.  1639.]      ^  **   ^'  &6>4- 

TRESPASS  for  breaking  his  houfe,  and  taking  and  Toajuffifica- 
1    carrying  away  his  goods)  the  defendant  juftified  the  T&^ffLr 
taking  and  carrying  away  nomine  dtftriftionis  tor  damage-  reply  an  abufe, 
fcafant;  plaintiff  replied  quodpoft  difirielionem  prad.  viz.  *nd  it  it  no  de.% 
eedem  die,  &c.  he  converted  them  to  his  own  ufe.     On  jJJ*u*;    ]^# 
demurrer  it  was  urged,  that  the  replication  was  a  depar-  Ab.  879. 
ture,  for  it  does  not  make  good  the  plaintiff's  declaration 
in  trefpafs,  but  (hews  rather  that  die  plaintiff's  fhould 
have  brought  trover  and  conversion :  Sed  turn  allocatur: 
he  that  abufes  a  diftrefs,  is  a  trefpaffer  ab  initio^  and  there-  ,  s!dc  I0 
fore  if  in  trefpafs  the  defendant  juftifies  nomine  diftriclionis^ 
the  plaintiff  may  (hew  an  abufe,  and  it  is  no  departure, 
but  makes  good  his  declaration ;  and  fo  it  does  in  this 
cafe,  for  the  converting  is  a  trefpafs  or  trover  at  ele&ion,  aCro.  147. 
and  the  matter  difclofed  in  the  replication  makes  good  his 
eleftion ;  for  it  proves  it  a  trefpafs  as  well  as  a  trover  (a). 

(<*)  R.  ace.  2  Wilf.  313.     3  Wilf.  Aatute  has  altered  the  law  by  which 

20.     1  T.  jR.  la.     But  in  cafe  of  a  fubfequent  irregularity  made  the  dif- 

diftrefs  for  rem/,  fince  the  ftatute  1 1  trefs  a  trefpafs  ah  initio.    Vide  Bull. 

Geo.  2.  c.  19.  perhaps  fuch  a  replica-  N.  P.  81 . 
fion  would  be  a  departure;  as  that 


%.     Countefs  of  Arran  verfus  Crifpe, 
[f  rin.  s  W.  &  M.  B.  R.] 

T  N  debt  upon  a  bond  the  defendant  craved  oyer  of  the  Where  perform- 
*  condition,  which  was  to  perform  covenants  in  an  in-  *"? '^^,,!*!!?, 
denture  of  leafe,  wherein  one  covenant  was  to  pay  fo  excufe  is  after. 

X  4  much  wards  let  forth* 


221  Departure* 

Aa'ei^Cafcs  of  leafe,  and  pleaded  performance :  The  plaintiff  replied 

i.R.  54.  s.c.  non-payment  of  fo  muth  for  half-a-year*s  rent:  The  de? 

Comb^if.       fcndant  rejoined  fo  much  pajd  in  money,  and  fo  much  in, 

Poft.  615. '        taxes  >  Ppta  the  aft  of  parliament  for  laying  4/,  /*r 

pound  on  land,  which  being  allowed  amounted  to  the  full. 

The  plaintiff  deinur{§(l.   Htftj  C.  J.  held  the  covenant  did 

npt  extend  to  parliamentary  taxes,  for  vyant  of  the  word 

*  Si*.  10,7*-     parliamentary;  Cateri  contra,  All  taxes  includes  parlia- 

Co.  Lift.  jP4-     mentary :  yet  per  Hdt9  judgment  ought  to  he   for  the 

plaintiff,  though  the- point  erf  law  were  againft  him  »  bc- 

caufq  the  matter  of  this  rejoinder  being  by  way  of  excufc 

[  222  ]        ought  to  have  been  fet  forth  in  the  bafrj  but  as  it  13 

here,  it  is  a  departure  ;  for  whereas  he  faid  at  firft  that  he 

bad  performed  the  coyenants,   now  he  fays  he  is  qot 

bbliggd  to  perform  them.    Judgment  fro  quer, 

3.     Prjmcr  vcrfus  Philip?. 

[?af,6W^M.  B.ft.J 

frying  from  TRESPASS  for  faking  bit  C*ttle  W  tftfl  Vi*  ftp*  * 
that  which  11  not    ,  ■      r     ,  .  l       ^   *      1  •    «•*    j      v.  •• 

materially  siitg.  *  Wh  a  place  ;  th*  defend***  juiufied  the  taking 
ed,  is  no  depar-  fqr  damage-fcafant  \  the  plaintiff  replied*  That  time  out 
*****  of  mind  there  had  been  quadam  via  tarn  equefiris  §uam  /*• 

itfirti  pr*  omnibus  inter  fiich  a  place,  &*.  and  that  th€ 
defendant  (a)  drove  his  cattle  over  the  way,  and  that  enpoffant 
the  cattle  eat,  &c.    The  defendant  rejoined;  That  the 
cattle  were  commorant  in  via  pr*di&.  and  uTuc  wa$  joined 
hereupon,  which  was  fpund  for  the  plaintiff.     Darnell 
moved  for  a  repleader,  the  trefpafs  now  tried  being  anpthetf 
trefpafs  than  was  complained  of,  34  H*  6. 19*  20/    H*h% 
C.  J.  The  trefpafs  is  a  traafi&ry  tfefpafs*  and  the  rnentioa 
df  it  in  the  declaration  a*  done  in  alia  via  W  nothing  to 
fhc  purpofe :  it  was  idle  and  out  of  time,  and  mere  fur- 
plufage ;  and  therefore  the  plaintiff  in  his  replication,  by 
following  the  defendant  to  another  way,  does  not  depart, 
becaufe  it  was  not  materially' alleged  in  the  declaration  1 
and  a  departure  muit  be  from  fomething  that  is  rnate-^ 
rial  (b).     And  when  the  iflue  is  taken  open  the  commo- 
rancy, it  admits  the  plaintiff  had  a  way,  but  that  he  con- 
tinued longer  in  it  than  he  ihould.     Judgment/*™  quer. 

(a)  This  ftiould  be  plaintiff.  1  Sid.  228.     Hard.  41.     hut.  1437. 

(£)  Fide  ace.  1  Lev.  no,  143.  Cro.     Com.  Dig.  Plead.  F.  li.  3d  edit.  5th 
Car.  334.  Sir.  zl,  806.    Fort.  357.     vol.  pa.  436. 


&f0fttftttf»  22% 

4»    Wcbly  verjut  Palmer* 

[Mich.  7  WiO.  3.  B.  R.] 

rl  trwer  the  defendant  pleaded  a  releafe,  fstc.  and  it  *J £$*!*** 
was  held  j*r  Holt,  C.  J.  That  in  tiefpafc,  if  the  defend-  ffjjfir 
ant  plead  a  releafe  before  the  time?  he  mult  alfo  go  on  day  fe  aarr.  the 
with  an  abfqae  hoc,  that  he  is  guilty  ad  aliqwd  fempus  ^*^j£££ 
toftea :  But  if  he  does  not  vary  the  time,  there  needs  no  i^hiT^p).  £L 
mverfe \  for  fuppofe  you  allege  the  trefpafs  to  be  fuch  a  1437-   ***■ 


day,  and  the  defendant  juftifies  as  to  that  day,  the  plain-  jjrilp|jjj^  t^ 
jtfff  may  fbew  another  day*  and  it  is  no  departure \  for  5throi.  yiiau 
£he  defendant  has  occasioned  thil :  And  there  is  great  dit-  p*.  446. 
ferenee  between  a  bond  and  a  trefpais  \  if  the  declaration 
lays  the  bond  to  be  dated  on  one  day,  die  replication  can- 
not fay  it  was  dated  on  another  \  but  in  trefpafs  the  plain? 
liffm^d^naccoriingtoocca^n;^^^^^^*  VUk 

$•    Howard  verfus  Jennifoiu  [  223  J 

[fat.  *  Will.  3.  B.R,  Comb.  361.  8.  C] 

AH  aBtcfn  on  the  cafe  for  worjt  done  was  brought  by  a  Dedanoica,  &f 
tailor,  and  fix  feveral  promifes  laid,  all  upon  the  *6th  {*  *££*  ftat" 
p{ O&obcr ;  the  defendant  pleaded  infra  atatem  to  all  ge-  ji^T  aflJ^Toji 
perally ;  the  plaintiff  replied  as  to  two  promifes,  pracludi  **»«/*»<  <Uyi 
non%  esCc.  quia  the  defendant  was  at  that  time  of  full  age.  plc*  ZirrKA 
and  as  to  the  reft,  that  they  were  £*w  neeeffhrto  veJHtu /  nctaliy;  pUintHT 
hereupon  the  defendant    demurred,   alleging    that  this  »*r«p'y«to 
was  repugnant ;  that  the  defendant  could  not  at  the  fame  ^^^1^* 
time  be  of  full  age  and  not  of  full  age:  but  the  Court  md%»  tow*** 
held,  That  time  was  but  a  circumftance  in  nowife  mate-  *ht|,tl*y  ««* * 
fial,  nor  part  of  the  iflue  5  that  a  man  is  not  tied  to  a  pre-  wT^^S  , 
fife  day  in  his  declaration ;  and  if  the  defendant  force  him  atpartwe. 
p  vary,  it  is  no  departure.    Judgment  pro  quer  {a). 

{a)  VMt  $/rT  2 1 ,  806.  ace. 


(    *«3    ) 

Retinue. 


5  Mod.  191* 
8.  C.    Detinue 
brought  for 
good*  forfeited. 
Mod.  Cafes  a  1 6. 
Cro.  £1.  867* 
Co.  Lit  145.  b. 
Comb.  361* 
Cafe*  B.  R.  9a. 


Roberts  verfus  WetheralL 
[Paf.  8  will.  3.  b.  R.] 

BY  the  aft  of  navigation  12  Car.  2.  c.  18.  certain  goods 
are  prohibited  to  be  imported  here  under  pain  o?  for* 
feiting  them,  one  part  to  the  king,  another  to  him  or  them 
that  will  inform,  feize,  or  fue  for  the  fame  \  and  it  was 
adjudged  in  this  cafe,  That  the  fubjeft  may  bring  deti- 
nue for  fuch  goods,  as  the  lord  may  replevin  for  the  goods 
of  his  villein  diftrained ;  for  the  bringing  the  aftion  veft? 
a  property  in  the  plaintiff  (a). 


51 


(a)  WiUdns  and  Defpant,  H. 
Ceo.  3.  B.  R.  Ie  being  pleadei 
to  an  a&ion  of  trefpafs  for  taking  a 
fliip,  that  it  was  feized  by  virtue  of  the 
navigation  ad;  the  plaintiff  replied, 
that  there  was  no  judicial  condemna- 
tion; to  which  the  defendant  demurred. 


4nd  this  cafe  was  relied  upon  to  (hew, 
that  the  property  was  changed  by 
feifing  or  commencing  fuit  &  the  Court 
intimated  that  they  could  not  diitin- 
guifh  the  cafe  from  Roberts  and 
Wetbetall%  and  gave  judgment  for  the 
defendant.    5  f .  R.  1 12. 


[224] 


if  A 


Detffe, 


3  Lev*  A31.  S. 
C.  DevifetoA. 
for  life,  and  if  he 
have  Iffue  mat, 
then  to  fuch  HTue 
male  sad  hit 
heirs,  and  if  he 


/&/f- 

I.     Loddington  verfus  Kime. 

[Mich.  6W.&M.  C.B.  Intr.    Trin.  cW.&M.  Rot.  155 1, 
1  Ld  Raym.  203.  S.  C  ] 

I  N  replevin  a  fpecial  verdift  was  found,  viz.  That  Sir 
*  Michael  Armin  being  feifed  in  fee,  devifed  a  rent-charge, 
and  then  devifes  the  land  to  A.  for  life,  without  impeachment 
rf  wafie:  and  in  cafe  he  have  any  iffue  male,  then  to  fuch 
iffue  male  and  his  heirs  for  ever  i  and  if  he  die  without  iffue 

male% 


fto/<%  then  to  3.  and  his  heirs  for  ever.    A.  entefed  and  <Ke  without  iflbt 
fufcred  a  common  recovery,  and  died  without  iffue.  hu  hein.Vhi 

i  ft  Queftion  vyas,  Whether  A.  was  tenant  in  tail  by  this  but  «u  eiutefbr 
devife  ?  Powell  held  the  exprefs  eftate  for  life  not  deftroyed  ,if«»  «d  **>* 
by  the  implication  that  arofe  on  the  latter  words  following,  ^dagM*  ** 
fo  that  A.  was  only  tenant  for  life,  and  the  rather,  becaufe  i  Co.  66.  b. 
(hefe  words.  *»*.  impeachment  of  nuaftey  and  for  Iife>  mud  in  4  Mod.  2Si. 
thatcafebercieaed,^rrf^,CJ.««^/(fl).  adly,The  \^t  ^ 
Court  held, That  iffue  was  to  be  taken  here  as  nomenjingulare,  3  D.  1 83.  p.  24. 
becaufe  the  inheritance  was  annexed  and  limited  to  the  s- c#  ES*  ^\ 
word  iffue ;  fo  that  the  inheritance  was  in  the  iffue,  and  Fee  fi^pi?*  with 
not  in  A.  the  father  (4).   3dly,  That  this  limitation  to  the  *  double  afped. 
iffue  was  not  an  executory  devife,  being  after  a  freehold,  £°J*-  **^. 
hut  a  contingent  remainder  (<r),  fo  that  a  pofthumous  fon  <^«rejThecafe 
could  never  take(</).    4thly,  That  the  Remainder  limited  of  Doe,  of  the 
to  the  iffue  of  A.  was  a  contingent  remainder  in  fee,  and  * aSm^m!* 
/that  the  remainder  to  B.  was  a  fee  alfo :  But  thofe  fees  are  Longmire  in  c. 
not  like  one  fee  mounted  on  another,  nor  contrary  to  one  B.Mich.  uGeo. 
another,  but  two  concurrent  contingencies,  of  which  either  is  Jj^  l^u***** 

S>  ftart  according  as  it  happens ;  fo  that  thefe  are  remain-  determined,  vi*. 
ers  contemporary  and  not  expedant  one  after  another  (e ).  Tfc*  a.  took  *n 
5thly,  The  Court  held  that  the  remainder  in  fee  to  B.  was  ^t^- 
hot  vefted,  becaufe  the  precedent  limitation  to  the  iffue  of  mon  recovery 
A,  was  a  contingent  fee  j  and  they  took  this  difference,  b*"edthere- 
viz.  Where  the  mefne  eftates  limited  are  for  life  or  in  J"^19 
tail,  the  laft  remainder  may,  if  it  be  to  a  perfon  in  eflh%  held  to  bet  coo- 
▼eft  ;  but  no  remainder  limited  after  a  limitation  in  fee,  jfogwt  wmim- 
can  be  vetted  (/).     6thly,  That  the  recovery  fuffered  by  tS^SSJl 
A.  had  barred  the  eftate  limited  to  his  iffue,  that  being  contingent  re. 
contingent,  and  likewife  the  remainder  limited  to  B.  and  ™a,?ier  in  ****• 
his  heirs, becaufe  that  was  contingent,  not  veftec£  and  now  a.— No\e«oihe 
never  could  veft  ;  and  *  that^.  had  gained  a  tortious  fee,  5th  edition.  VL 
jvhich  would  \k  good  againft  B.  and  his  heirs,  and  likewife  2J*I#  777* 
againft  all  perfons  but  the  right  heirs  of  the  devifor  (g).  £  22J  J 

(a)   £.  ace.  %Mod.  253,  382.   Str.  purchafe.     Vide  5  r.x£.  299.  Dam  r. 

798.   Fitzg.  7.  '10  Mod.  181.  Gilb.L.  Puckey.  ^     .         v.  -    \ 
&E.  20, 1 29.  3  Wilf.  242, 244.    Vide         (<■)'  Vtde  ae.  2  Sound.  388.    4  Mod. 

I   Vent.   232.    Ray.  28.    1  Sid.   47.  284.    Skin.  431.   Com.  372.    if.£# 

a  Lru.  224.    z  Mod.  Ca.  261,  283.  632.  Fearne  295.   Doug.  265.  (252.) 

.2  ^/if«i  570.    3  ^  784.  C*u//>.  18.  4*.  #.  764. 

(&)    Vide  Sir.  804.     FiAg*.    321.         {d)  Vide  Reeve  v.  Long,  poft  227. 
I  ft*.  ££.  C«.  220.    1  £?.  Ca.  Ab.         \e)  R.acc.  3  Wilf.  237.  /7<//  Zfc*f. 

184.     4  T.R.  299.     Z>^  v.  Colli s.  265.  (251.)  904,  Notes  to  Do*  and 

Lord  Kenyan  laid,  that  this  poiition  is  Fonereau,  $  T.  R.  488.  4  7*.  £,  39. 
to  be  colle&ed  from  all  the  cafes  there         (/)    Vide  3  Atk.  774.  4  T.  R.  82. 


cited,  taking  them  altogether  [int.al.    Fearne's  Cont^  Rem.  16 1.  Ami.  204. 

the  prefentj  5  that  in  a  will  ijfue  is  a    Fearne,  4th  edit.  149. 

word  either  of  purchafe  or  limitation        (*)  Vi.  ace.  3  Wilf.  225,  237,  24  u 


devifor;  though  in  the  cafe  of  a  deed     (725.)    4  T.  R.  8a*    5  71  R.   299* 
it  is  univerfallv  taken  as  a  word  of    Fearne  282*  (520.) 

Notat 


jUv.  a*,***      Mote;  In  the  report  of  this  cafe  in  3  £*w.  43r.it  is  fainV 

r4*  30.  ikeb.  ant  upon  the  Mint,  that  ^f.  only  took  an  eftate  for  life* 
99,119. 1  Mod.  whcn  PmveJIy  J.  ftatted  the  other  pewit,  whether  the  de» 
1I4#  rife  over  to  B.  was  only  a  contingent  remainder,  or  an  ex- 

ecutory devife :  Upon  which  it  was  afterwards  twice  ar- 
gued *  hot  that,  before  any  judgment  given,  the  parties 
agreed  and  divided  the  eftate  («)• 

Bat  it  appears  by  a  MS.  of  Judge  Bhuvwe,  that  after  long  confideratioo  judg- 
ment was  given  that  A.  had  only  an  eftate  for  life.— Note  to  the  fifth  edition. 

(«)  The  cafe  of  Carter  v.  Bsrnarfy-  Hooie  of  Lords  on  an  appeal  concern* 

ton,  1  P.  Wms.  004.  was  a  continuation  tag  the  fame  devift  in  Carter  v.  Bar* 

of  the  fame  dtjpote.   The  decifioo,  as  Mardifton*  %  Bro.  P.  C  1.  J7.  Sir.  804* 

reported  above*  was  confirmed  by  the  Fung.  ai. 

2,     Milford  verfus  Smith. 

[Mich.  5W.&M.  B.  R.] 

Granted,  la  a  T  7  P ON  a  fpecial verdid  in  ejc&ment  the  cafe  was,  A. 
wiii,  coaanwd  ^  being  feifed  in  fee,  by  indenture,  &V.  in  confideration 
^l£u\****  °^  marr*a8cf  covenanted  to  levy  a  fine  to  certain  ufes,  and 
granted.  1  show,  no  fine  was  levied.  A.  reciting  this  deed  by  his  will  deviies 
550.  s.  c.  and  confirms  all  efiaUs  given  and  granted  to  his  Don  in  mar- 
CoaSf.195!*  "a8c  according  to  the  deed.  And  it  was  refalved  per  Cur. 
3  D.  aoo.  p.  7.  that  the  will  had  reference  to  the  deed,  and  pafled  fuch 
lands  and  fuch  eftates  as  were  intended  to  be  conveyed  by 
VWc  x  And.      the  deed  and  fine  :  for  the  word  grant  in  a  will  is  hot  to 

J88*  **bmu»  bc  ta'ccn  ^r*^'y  but  l^g^y  f°r  any  agreement  Vide  Cro* 
930.    7  Bid.     £!•  68»    2rCro*  148* 


tr 


ar.  Ca.  353. 


Limitation  < 


Lamb  wr^r  Archer* 

[5  W.  &  M.  B.  R.] 


liutkm  oft  ]N  tjtBmeni  a  fpecial  verdift  was  found,  and  the  cafe. 

h?  A>  hf  as  fllortly  Put  ty  *c  Co*"**  wa«  thb  i  H.  poffeffed  of 
body,  aad°ir  be  a  tcrm  f°r  7ears  dc^ifc*  bis  land  tp  ^f.  and  to  the  heirs  of 
die  without UTae,  his  body ;  and  if  A.  die  without  ifitie,  living  B.%  then  to  JS» 
living  fi^the*  to  /for/Ay,  who  argued  the  cafe,  faid,  that  the  judges  would 
pim.48,  '333.  allow  a  limitation  in  remainder  not  only  to  a  perfon  in  eje%. 
*Roil  Rep.      but  to  the  firft  fon  of  the  perfon  in  effe.    Vtde  1  Sid.  451. 

ttSfiflrttsf'  l  Cr0m  2?°-  *  R°m  6l2m  And  Ac  *6urt  hc*d  Ai8  was  a 
Sa^eJeaCafct*   g°°d  limitation  to  #1  the  contingency  arifing  within  the 

in  Chancery.       compafs  of  a  life  ;  and  they  denied  Child  and  Bayly's  cafe, 

ToMicPsuf'  2  ^ro'  46°"  ^r#  ^w^»  "*  ^g^g  t^lc  ^afe»  fa"*a  ^  onc 
37?*Eq.  Ab.  make  a  feoffment  to  the  right  heirs  of  B.x  that  this  was  a 
so».  pK  S.  S.C.  good  fpringing  ufe :  Sedtot.  Cur.  contra  turn  in  boc%  becaufe 
c*thJ  %66.  lt  *•  b7  T  °f  P1^11*  limitation ;  fitter  where  \t  is  future, 
Skin.  340.  Holt  as  to  the  right  heirs  of  B.  after  his  death  (a). 

a»7.  Cafes  B.R. 

4|.  («)  £•  <w.  1  £f.  Ca.  ^.  193. 


r 


BeWfe*  v& 


4.    Goodrigbt  verfus  Coraifth 

[Hill.  jW.&M.  B.  R.    i  Ld.  Raym.  3.  S.  C.) 

*#  N  ete&ment  a  fpcclal  verdid  was  found,  viz.  Ktunuling  4  M*L  »55* 
*    had  iffue  two  fons,  John  and  Richard,  and  devifed  **•£  *f^ 
kinds  to  %A»  for  50  years,  if  he  Ihould  fo  long  live,  «Wor  so  y0n,  if  he 
form}  Inheritance  after  thefaidtemu  I devife  the  fame  to  the  ^longim,  «- 
**»  "^  of  the  Qf  £John,  «J>  ^auhofMb  iffuet  ££&* 
/A«*  /*  Richard.    The  Court  rcfolvcd,  ift,  That  JebmhaA  Kmaioderto  b.\ 
not  an  eftate-tail  by  implication  upon  the  words  without  tl»uftrein>i»- 
jfue,  becaufc  the  devifor  had  given  him  an  eftate  for  years  ^fa^.*^ 
by  exprefs  words,  and  the  Court  cannot  make  fuch  a  con-  impiicatioat*  t* 
ftruftion  againft  exprefs  words,  when  thereby  they  would  «««wi««^aft 
alfo  drown  the  eftate  for  years,  and  make  an  eftate  of  inhe-  SJwJTMidr 
ritance  (*).    2dly,  The  Court  held  this  devife  to  the  heirs  359.  pi.  491. 
males  of  the  body  of  John  to  be  void  in  its  creation  (b) :  JJjJ* J*6:" ?■* 
For,  for  want  of  an  eftate  of  freehold  to  fupportit,  it  was  totJ^  £,  ™u 
void  as  a  remainder  j  and  they  feemed  not  to  think  it  an  <fe  pnefoti  «ui 
executory  devife,  becaufe  it  was  limited  as  a  remainder,  noCmtke3Vf 
and  becaufe  it  is  limited  per  verba  deprafenti  (c).    If  one  ^ISS  fciv 
devife  his  eftate  to  the  heir  of  7*  S.%  and  J.  S.  is  living,  uro  *w. 
the  devife  (hall  not  be  conftrued  an  executory  devife,  and  *  ***•  4°|* 
fuch  a  devife  is  therefore  void ;  but  if  it  were  to  the  heir  l^  **.  *. 
of  y.  5.,  after  the  death  of  %  3.,  that  is  good,  as  an  exe-  1  Mod.  159, 
cutory  devife :  So  note  the  diverfity  inter  verba  de  pnefenti  ***•  ^^  «#• 
if  verba  de  future  (d).    jdly,  The  Court  held  the  limits  £3c«J?eC  * 
lion  to  the  heirs  males  of  John  was  become  void  by  event ^  4»3»  5*5»  s**- 
whatever  it  was  in  its  creation,  becaufe  John  is  now  dead  ^JJ*  ***• 
without  iffue.    4thly,  The  Court  held,  that  if  the  remain-  3  d.  i37.  p.  4. 
der  to  the  heirs  males  of  John  was  void  in  point  of  limita*  &  c.  Comb, 
tion,  then  the  next  remainder  limited  to  Richard  took  cf-  £*£  £**!£ 
fe§  prefently.    4  JMirf.  255.  S.  C.  skin**  408. 

*  Dm.  519.  pi.  13.    1  Eq.  AJ>.  1  $9. 


(a)  Jl.*t.  t  #?#  12c.  Air.  1157.        (r)  Fide  t  Wm.  *8.  1  Bloc.  644. 

"•  $MjL  "*  *  "*•  ^^"  GO.  ^*  ^ome  pbfervations  on  this 

6. 


(i)  ft.  4.  Jar.  a  16s.  /Wac,  C.  X.    do^rine  ia  Fearm't  Cant.  Mm.  ^6. 
*Of,  Pfw*U  odDcvifea,  329. 


*$^ 


5.    Btiffitt  va^m  Cranweil  &  al 

[Pat  6W.*M.  C.B.  S.C.  cited unU.lUym. 6*4.] 

IK  tjtBmmt  upon  trial  at  £ntf  affixes,  a  cafe  was  made  Dwrffct.  a.«t 
for  the  minion  of  the Cwtt,  vm.  A. being  feifed  of  the  Jjj^**^ 
lands  ia  qpe&ion  deviled  in  thefe  words*  Igh*  and  devj/e  u^tem  oj 


*26{  Detrif* 

them,  equally  to  t0  my  two  fins  and  their  heirs,  and  the  longer  liver  ef  thenti 

t^t^ind  tVuM}  t0  be  &"<le*  between  them  and  their  heirs,  after  the 

their  heirs,  death  of  my  wife,  all  that  my  melfuage,  &c.    Trie  devifor 

aaket  •  tenancy  dies,  his  wife  dies,  one  of  the  fons  entered  and  made  his 

™h^?7°£  wil,»  and  dcvifed  ^  Part  t°  **  lcffor  of  Ac  P'a»ntiff,  and 
j  Mod.  169.  died,  and  the  defendant  was  the  furviving  devifce  of  A.  * 
a  Vent.  56.  and  therefore  it  was  agreed,  that  if  the  two  fons  were 
3^5!" a  sw/ct.  joint-tenants,  then  this  dcvife  was  void  quoad  the  furvivor; 
PoUexfen  408,  *  but  if  by  the  firft  will  the  two  fons  were  tenants  in  com* 
414.  3  Le?.  mem,  then  this  devife  to  the  #  leffor  was  good.  And  after 
Comb.S#i56.       argument,  the  Chief  Juftice,  Nevill  and  Rokefby,  were  of 

1  Wiifon  341.  opinion,  that  they  were  tenants  in  common,  and  that  the 
*  T  227  1    devife  was  good,  and  the  reafon  was  upon  the  conftruc- 

chanc  Caf  t'on  °*  Wl^8>  tnat  lt  ougnt  t0  ^  according  to  the  intent 
64, 65!  *  of  the  devifor  ,  his  intent  appearing  by  the  words  to  be 
not  only  to  provide  for  his  two  fons,  but  for  their  pofte- 
rity,  that  not  only  his  two  fons,  but  their  heirs,  (hould 
s  Ro.  Ah.  90.  ^ave  an  equal  part ;  for  the  words  are,  equally  to  be  divided 
Couldf.  88.  *  between  them  and  their  heirs  ;  and  though  by  the  firft  word* 
3  Leon.  19,  25,  it  is  given  to  them  and  the  furvivor  of  them,  yet  the  laft 
Cro.  EI.S443P"  words  explain  what  he  intended  by  the  wordfurvivor,  and 
695,  6$6.  '  that  the  furvivor  fhould  have  an  equal  divifion  with  the 
'^ma  ,I3"  heirs  of  him  that  (hould  die  firft;  and  though  the  teftator 
Mo!*  594/667.  has  not  aptlv  expreffed  himfelf,  yet,  upon  all  the  words 
3C0. 39.' b.       taken  together,  his  meaning  feems  to  be  fo.    That  the 

B  ^Devf1  I$8,  Ca^CS  1Ti  ty9  2lt*  anC^  2  ^°'  ^°'*  differ  ^r0m  *****  Cak*  ** 

Oodb.  36a,Sftc.  *be  C.  J*  *aid,  for  there  the  inheritance  is  fixed  and  fettled 

2  Sid.  78, 79.  in  the  furvivor,  which  {hews  plainly  his  intent  that  they 
Ante0?  75'  (hould  be  joint-tenants :  But  here  the  inheritance  is  ap- 
s  Vent.  366.  pointed  to  be  equally  divided  betwixt  them  and  their  heirs,  and 
1  Vent.  2 16.  here  the  words  equally  to  be  divided,  do  immediately  follow 

the  word  furvivor,  which  (hews  he  intended  a  divifion  in 
cafe  of  furvivorftiip ;  but  in  the  other  cafe  it  is  otherwife : 
The  cafes  upon  which  they  grounded  themfelves  vfrcre, 
3  Cro.  443.  2  And.  17.  Sty,  434.   Powell,  J.  contra,  That 
the  exposition  of  a  will  may  be  enlarged  to  fo  great  an  un- 
certainty, that  it  is  fit  to  put  a  (top  to  it,  and  that  it  is 
the  words  of  the  will  only  that  are  to  explain  the  teftator** 
•    intent*    That  the  word  furvivor  makes  a  joint-tenancy  by 
exprefs  words  i  but  the  words  equally,  or  equally  to  be  divid- 
ed, were  taken  at  firft  only  to  import  a  future  divifion  to 
be  made,  but  afterwards  it  was  agreed,  that  thefe  words 
alfo  made  a  tenancy  in  common :  but  this  was  only  an  ex- 
pofition,colle£ted  out  of  the  words  where  there  was  no 
No  conQruaioa  joint-tenancy  given  by  exprefs  words.    No  conftru&ioft  of 
to  be  received     an  intent  (hall  be  received  againft  fuch  exprefs  words,  for 
vSrdi.  °iPSo.   this  would  be  to  confound  the  text :  And  he  relied  Upon 
75.  Ben.  18,19.  the  cafe  in  2  Ro.  90.  Sty.  211.,  and  concluded  for  the  de- 
fendant, that  the  two  fons  were  joint-tenants ;  but  by  the 

opinion 
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opinion  of  the  three  other  juftices  it  was  adjudged  that  they 
were  tenants  in  common  (a).    Judgment  pro  quer.  (b) 

{a)  R.  lLd.Raym.yzi.  1  -^/i.493,  a  will.     Vide  3  Bur.  1831.  t  Br.  Cb« 

494.  that  the  words  equally  to  be  di-  333.  1  Atk.  491.  2  IVms.  280. 
iw'dW  between  them,  Prec.  in  C&.491.         (£)    A  deviic  to  -5.  and  C  and  the 

tkat  equally  amongft  them,  Cowf.  657.  furvivor  of   them,  and    their   heirs, 

that  equally,    I  Fez.  165.  that  to  be  equally  to  be  divided  between  them, 

equally  divided  amongft  them,  and  the  creates  a  joint-tenancy  for  life,  with 

furwuor  of  them,  and  their  heirs  for  feveral  inheritances,  Barker  v.  Gilei9 

ever,  make  a  tenancy  in  common  in  2  Wms.  280.  3  Bro.  P.  C.  297. 

6.     Reeve  vcrfus  Long. 

[Pafch.  6W,  &M.  B.R.] 

ip  H  R  O  R  of  a  judgment  in  C.  B.  in  eje£tment,  whete-  Cath.  *o9,S.c 
«*-*  in  a  fpecial  verdift  was  found,  and  the  cafe  was,  John  *  Jj^^g^ 
Long  being  feifed  in  fee  devifed  the  lands  to  his  nephew  s.c.  ^kio.430. 
Henry  Long  for  life,  remainder  to  the  firft  fon  in  tail  male,  Combw  151. 
and  fo  on  to  the  fecond,  third,  (sV.     And  for  default  of  u£utri%t£ 
fuch  iflue,  remainder  to  his  nephew  Richard  Long,  leflbr 
of  the  plaintiff,  for  life,  remainder  to  the  firft  fon  in  tail,        [  228  J 
andfo  on  to  the  fecond,  third,  bfe.  with  divers  remainders  Piowd.  sj.  *. 
over.     The  devifor  died,  Henry  married,  and  died  with- 
out iflue,  leaving  his  wife  enfeint  with  a  fon;  Richard 
entered  as  in  his  remainder,  and  afterwards  the  pofthumous 
fon  (the  defendant)  was  born,  and  his  guardian  entered 
upon  the  leflbr ;  whereupon  he  brought  this  eje&ment ; 
and  judgment  was  given  for  the .  plaintiff"  in  C.  B.  by  the 
whole  Court :  And  now  that  judgment  was  affirmed  by 
this  Court  5  and  refolved,  ift,  That  the  remainder  to  the 
firft  fon  of  A.  is  a  contingent  remainder,  and  muft  take 
efieft  during  the  particular  eftate  of  A.,  or  eo  infante  that  Contingent  re- 
it  determines;  that  by  confequence  this  remainder  to  the  ^"duH^thc 
fon  became  void  by  the  death  of  the  tenant  for  life  before  pmicuiar  effete, 
A.  had  a  firft  fon.     adly,  That  this  was  fuch  a  default  of  ^t!°itind^ 
iflue,  or  a  dying  without  iflue,  that  inftantly  the  remain-  m\at».  p0i:«. 
der  limited  over  to  B.  veiled  in  him,  and  he  became  feifed  199-    « Inft- 
in  pofleflion ;  and  this  cannot  be  defeated  nor  the  eftate  J9 J*  ^  EI* 
fetched  back  again,  though  A.  has  a  fon  born  afterwards.     ,  Co'.66.°ya  jo! 
,    But  notes  This  judgment  was  afterwards  reverfed  in  the  »»  »•  *  Lev-  »»• 
Houfe  of  Lords  againft  the  opinion  of  all  the  judges,  who  !  ^v-'4***-4. 
were  much  diflatisfied  with  the  reverfal,  and  blamed  the  J  sid.47.  Ray. 
judge  who  tried  the  caufe  for  fuffering  a  fpecial  verdift  to  '6l-  »s«m4. 
be  found.     Vide  fiat.  10  #  11  W.  3.  c.  16.     But  qtutrt,  **  sm«\9 
whether  that  extends  to  a  devife  ?  for  the  words  are,  where  101!    1  Saand.' 
an  eftate  is   by  any   marriage  or  either  fettlement   limited,  **6' 
&c.  (c) 

(r)  I  do  not  find  that  there  has  been    tote  is  applicable  to  wills;  but  in  Rce 
any  abfolute  decifion  whether  this  fta-    v.  %vartUy%  1  T.  R.  634.  the  Court 

feems 


faimi  to  take  it  for  granted  that  it  is.  •  authority  or  propriety  or  their  iter* 

Mr*  Butler,  in  a  note  to  Co.  Lie.  pa.  nriaatkm.    Befides,  (hie  oblerves,)  the1 

298.  (aye,  «  There  it  a  tradition  that,  words  pf  the  aft  may  be  eonftrued; 

as  the  cafe  of  Reeve  and  Long  arofe  without  much  violence,  to  comprize 

upon  a  will,  the  Lords  considered  the  fetdements  of  elates  made  by  wfc,  as* 

kw  to  be  fettled  by  their  determina-  well  as  fetdements  of  eftates  made  by 

tkm  in  that  cafe,  and  were  unwiffing  deed."    In  Bull.  N.  P.  pa;  105.  it  is; 

to  make  any  exprefi  mention  of  limita-  alio  (aid  that  there  is  no  ground  far 

tions  or  devifes  made  in  <wilk,  left  it  the  difttnftiom 
fttoold  appear  to  call  in  qoeffion  the 

7.     South  verfus  AUeine* 

[Trin.  7  W.  &  M.  B.  R.] 

5lfe*.Ctt  9S,  I N  ejeBment  upon  a  fpecial  verdift  the  cafe  wan,  that 
101.  DeviAtf  1  J.  5.  being  foiled  of  lands  in  fee,  29  Car.  2.  deviled 
J^SE^*  all  the  tents  and  profits  of  fuch  lands  to  Sarah  Birch,  Minift 
CtptU  by  mt  of  William  Birch*  during  her  natural  life,  to  be  paid  by  his 
««f»^jj»^»  executors  into  her  own  hands,  without  the  intermeddling 
fcndt t?A.  3D.  of  her  huiband  \  and  after  her  deceafe,  he  devifcd  them 
«oo.f  a.  s.  c.  unto  and  amongft  J.  B.%  M.  B.%  and  R.B.,  &c.  The  qncf- 
Cbmk  575*  £*  tion  was,  Whether  by  this  derife  S.  B.  had  the  buds 
jtti*  3  "£  themfelves  ?  And  Mr.  forth?  argued  (he  had ;  for  by  the 
Kr.  Ct.  45S.  words,  rents  and  profits,  the  land  itfelf  would  pafs,  which 
%  "•  ^2L*c3*  thc  Court  granted  j  then  the  queftion  was,  Whether  thefc 
757tT.ll.44.  kit  words,  fr  be  paid  by  bis  executor sB  &c,  did  not  alter 
i Ves.  133,154.  andreftrain  the  firft  words?  And  he  argued,  they  didt 
Cm?Ek£  not%  for  which  he  deed  Tel.  73.  Carpenter  and  Cal/mst 
cZ'uu+b.  3  Cr».  674,  724.  Pigott  verfus  Garnifty  j  Cro.  366. 
Cn>.  jac  104.  S^iVf  verfus  Bence,  2  Leon.  221.  jU.  20 8*,  and  3  I««.  78. 
5«S.9d.  sif  Bttt  *""  Holt>  CJ.  Ian  not  fatisfied  with  it:  And  he 
753-  $•  k***  kerned  ftrongly  to  incline  that  the  executors  were  trufteea 
3  urn.  9.  ail  for  the  wife ;  but  the  defendant  <had  judgment  by  the  opU 
♦*  riion  of  ifr&ty  and  Eyre  againft  #<?//,  C  J. 

[  a%9  ]  8.  Scatterwood  verfus  Edge  (<*)• 

'd/r*><<t'  f&n  fit  [Trin.  9  Will.  3.  C.  B.  Rot.  1414.] 

Derifttotbefirft  1  N  ejeBment  a,  fpecial  rerdifik  was  found,  vis.  J&Atrf 
fo«of  a.  (A.  1  j5^f  devifed  to  truftces  for  eleven  years,  and  then  to 
that^mOU*  the  &&  f°n  of  ^«  and  the  heirs  males  of  his  body,  and  fo  oil 
voU.  Eq.  Ab.  to  the  fecond,  third,  £sfr.  fons  in  tail  male,  pr&uided  they 
Cafa&'jLa  «'  the  faid fons  Jball  take  on  them  myfurname;  and  in  cafe  they 
7  '  or  their  heirs  refufe  to  tale  myfurname,  or  die  without  ijfutf 
then  I  devife  my  land  to  thefirjtfon  ofB.  in  taH  male, provided 

(a)  Ld.  Chancellor  7%«rfou;t  $Bro*    ported,  that  it  was  net  very  eafy  to 
Cb.  398.  faid,  This  cafe  was  fo  ill  re-    difcorcr  what  points  were  determined* 

he 
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ki  take  my  furname  ;  and  if  he  refufe,  or  He  without  ijtie, 
then  to  the  right  heirs  of  the  devifor.     A.  had  no  fon  at  the 
time  of  the  devife,  and  died  without  iflue ;  and  B.  had  a 
fon  who  was  living  at  the  time  of  the  devife,  who  took  the 
furname  of  the  devifor.     The  whole  Court  agreed,   ift, 
That  the  devife  to  the  fir  ft  fon  of  A.  was  not  a  contingent 
remainder,  but  by  way  of  executory  devife,  becaufe  the 
precedent  eft  ate  is  for  years,  which  cannot  fupport  a  re- 
mainder ;  for  a  contingent  remainder  can  never  depend  on 
a  term  of  years,  becaufe  of  the  abeyance  of  the  freehold  (a) ;  Cro.  Jac.  59a.  , 
ncrcan  it  be  limited  after  a  fee,  becaufe  after  fuch  a  dif-  Co*Llt»  x8'»* 
pofal  nothing  remains  in  the  owner  to  limit  (b)      Et  per 
Powell,  A  devife  to  the  firft  fon  of  A*  having  none  at  that 
time,  is  void  (c)  becaufe  it  is  by  way  of  a  prefect  devife,  and 
the  devifee  Is  not  in  ejfe  s  but  a  devife  to  the  firft  fon  of  A.  vide  Coodrfght 
when  he  (hall  have  one,  is  good,  for  that  is  only  a  future  *'  ^,rn,?> 
devife,  and  no  inconvenience,  for  the  inheritance  defcends 
in  the  mean  time,     idly,  They  held  that  an  executory 
cftate,  to  rife  within  the  cornpafs  of  a  reafonable  time,  is 
good ;  that  lo,  nay  30  years,  has  been  thought  a  reafon- 
able time.    So  is  the  cornpafs  of  a  life  or  lives ;  for  let  the  within  what 
lives  be  n?ver  fo  many,  there  mult  be  a  furvivor,  and  fo  it  J^y  e*fta"ought 
is  but  the  length  of  that  life  \  [for  %*uifdeti  ufed  to  fay,  the  to  arifc.  Cirwr 
candles  were  all  lighted  at  once,"]  but  they  were  not  for  5  V    *  *$??* 
going  one  ftep  farther,  becaufe  thefe  limitations  make  \™^%  a\# 
eftates  unalienable,  every  executory  devife  being  a  perpe- 
tuity as  fat  as  it  goes,  that  is  to  fay,  an  ertate  unalienable, 
though  all  mankind  join  in  the  conveyance      And  as  to 
the  principal  cafe,  B/encow,  J.  held  the  devife  to  the  firft 
fon  of  A.  to  be  future ;  for  he  fuppofed  the  teftator  knew- 
A.  had  no  fon,  and  that  the  rather,  becaufe  he  does  not 
name  him.     Powefl,  J.  There  are  three  forts  of  executory  Three  kinds  o£ 
eftates,  one  where  the  devifor  parts  with  his  whole  fee-  ?c^^yep^ 
fimple,  but  upon  fome  contingency  qualifies  that  difpofi-  34"  35.   *c?9. 
tion,  and  limits  another  fee  upon  that  contingency,  which  591-    '  Ro,{* 
is  altogether  new  in  law,  as  appears  by  1  Inft.  18.     A  fee  ?£'**'*'  Cl°" 
cannot  be  limited  upon  a  fee  (</).     Fide  1  Ro.  825,  826.  ,  Roll.  aV. 
x  Cro.  Pells  and  Brown.  Thefecond  fort  is,  where  he  gives  a  6»»-  pi-  5- 
future  eftate  to  arife  upon  a  contingency,  and  does  not  Tho*  R*ym'  2* 
part  with  the  fee  at  prefent,  but  retains  it ;'  thefe  are  not         [  2  jO  J 
againft  law ;  for  by  common  law  one  might  devife  that  his 
executor  fhould  fell  his  land,  and  in  fuch  cafe  the  vendee 
is  in  by  the  will,  and  the  fee  defcends  to  the  heir  in  the 
mean  time  :  For  this  fort  vide  2  Leon.  1 1.  3  Leon.  64.  Cro.  3  Leon.  64, 70. 
EL  833.  Mo.  644.    2  Ro.  793.    Raym.  82.     A  third  fort 

{a)  Vide  ace.  1  AtL  422.  1  Wilf.  225.    4  Bur.  2157.    3  T.  R. 

(b)  Vide  ace,  Fcarne's  Contingent  Re*  86. 
mainJerj,  zdedit.  pa.  206.  (</)   Vide  F.  C.R.  292. 

(c.)  Vide  Ca.  Temp.  Talb.  145,  1 50. 
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of  executory  devifes  is  of  terms,  which  are  well  fettled  m 
a  Roll.  Rep.  Matth.  Manning*  cafe :  It  is  dangerous  to  extend  the 
*4"  iJ7-  °  "  boundary  of  thefe  executory  devifes,  which  at  prefent  is  a 
Moor  177.  pi.  life  or  lives.  A  devife  to  an  infant  in  ventre  fa  mere,  by 
3»*t  ***»  Pj-     the  better  opinions,  though  various,  is  not  good.     Vide  1 1 

*«S.     Devife  to    tr   /  n         r\      -r  n      *  *  r\ 

Want  in  ventre    «•  °-  1 3.     Bro.  Devtfe  32.      I  IC*.  609,   6lO.     X/JW  303, 

fa  mere,  good,      304,   34a.      Mo.    127,    I77,  634.      %  Bulft.  7.*]1*      1    ^. 
^tT  ofcrifc "  **  1 1  °'  L*tU  2^S#      But  '  3m  °f  °Pinion  il  is  80od  (J)  » 

jttui  7^5*       for  he,  taking  notice  that  thedevifee  is  in  ventre,  muft  in- 
»M<x*.  9.  Dytr  tend  a  future  devife ;  but  a  devife  to  A!*  firft  fon  does  not 
i<a3TOPi65°i64.  *mPort  not>ce  'n  thc  devifor  that  A*  has  no  fon :  It  may  as 
i  Keb.  851'.       well  be  faid  a  devife  to  the  heirs  of  J.  S.,  a  perfon  living, 
1  Roil.  Rep.      is  good,  becaufe  the  teftator  knew  he  was  alive,  and  there- 
's0- fore  meant  a  future  devife  (b)     The  queftion  here  is> 
Whecher  the  precedent  term  for  eleven  years  makes  a  dif- 
ference ?  I  hold  not,  becaufe  it  is  an  original  devife  per 
verba  deprafenti,  and  fo  differs  from  1  Raym.  12.    2  Mod. 
292.     But  had  it  been  to  the  firft  fon  tp  be  begotten,  it 
had  been  other  wife.    Laftly,  He  held  that  the  devife  to  the 
firft  fon  of  B.9  who  was  born  and  in  ejfe  at  the  time,  was 
Devife  to  the  €rft  good  ;  and  as  to  the  cbjc&ion,  that  the  devife  to  the  firft 
.toL«fmy  nlmc     °n  °^* was  a  condition  precedent,  and  fo  that  failing,  all 
j/nocioB.,  A.  fails,  (Vide  i  In/}.  218.)  he  held,  it  was  not  a  precedent 
£«  without  .flue  condition,  but  part  of  the  limitation.     Treby,  C.  J.  If  the 
fortherrfufi/of  devife  to  the  firft  fon  of  A.  be  good,  then  the  devife  to  the 
a.'*  fon  it  not  a  firft  fon  of  B.  is  not  good  *,  but  if  that  to  the  firft  fon  of  A. 
condition  prece-  be  bad,  then  this  to  the  firft  fon  of  B.  is  good.     Had  the 
i99t#  MCW637.  firft  *°n  °f  dl.  been  before  the  Court,  the  judgment  muft 
pi  877.  1  Roll,  have  been  againft  him,  becaufe  as  a  remainder  it  was  void, 

Sift54"  anc*  as  an  cxccutory  devife  it  was  void  j  for  thefe  arc  either 
*  *75*  prefent  or  future :  If  prefent,  the  party  muft  be  in  ejfe  Isf 
capax  at  the  time,  or  all  is  void  •,  like  a  devife  to  the  right 
heirs  of  J*  S.  who  is  living ;  this  is  a  prefent  devife,  and 
therefore  not  like  the  cafe  of  an  infant  in  ventre  fa  mere  : 
Where  future,  they  muft  arife  within  the  compafs  of  a  life  ; 
no  longer  time  has  yet  been  allowed :  And  he  was  not  for  pro- 
longing the  time  in  favour  of  thefe  inconvenient  eftates  {c). 
2dly,  He  held  the  devife  to  the  firft  fon  of  A.  was  not  a 
precedent  condition,  but  a  precedent  cftate  attended  with 

(«)  At  this  day  it  is  clearly  agreed*  veil  within  twenty- one  years  after  the 

that  a  devife  to  an  infant  in  ventre  fa  period  of  a  life  in  being,  is  good  ;  and 

mere  is  good,  though  he  be  born  after  this  appears  to  be  the  largeft  period 

the  teftator's  death,  and  he  (ball  take  yet  allowed  for  the  veiling  of  foch 

ty  way  of  executory  devife.  F.  C.  R*  eftates.   F.  C.  R.  321.     Perhaps  the 

429.  Freem.  244,  293.  period  may  be  extended  by.  the  time 

{b)  Vide  4  Bur*  2162.  between  the  death  of  a  parent  and  the 

(r)    The  law  appears  to  be  now  birth  of  a  pofthumow  child.     Vide 

fettled,  that  an  executory  devife  which  Harg*  C* •  Lit. 
muft,  in  the  aatare  of  the  limitttk>B» 

thefc 
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thefe  limitations  («).    Judgment  was  giteh  for  the  defend- 
ant, and  afterwards  affirmed  in  B.  R,  (£) 

(a)  R.  ace.  Jams  v.  JPeftcomb,  i  Eq.  j  Bro.  393.  "  Wherever  the  prior  eftate 

Ca.  Ab.  245.    Free.  Cb.   316.    Gslb.  is  made  to  depend  upon  any  defcribed 

*f  •  74-     Andrews  v.  Fulbam,  2  £f .  event,  and  the  fecond  eftate  is  to  arife 

C*.  Ab.  294.    G«ZfrW  v.  /PiVfc//,  upon  the  determination  of  that  event, 

I  Wilf.  10c.  Aveljn  v.  Ward,  1  fi*.  the  firft  is  not  to  be  taken  as  a  condi- 

420.   Statbam  v.  Bell,  Cowp.  40.  Fo-  tion  precedent,  bat  upon  its  failure  the 

nereau  v.  Fcnereau,  3  Atk.  315,   2taut-  fecond  eftate  muft  take  place/' 
ford  v.  Foley  and others,  Doug.  63.    Vidt        (b)   As  to  the  general  doarfnes  in 

Feame  360.  (i60»  (4°oJ    The  prin-  this  cafe,  vide  Doe  v.  Fcnereau,  and 

cipleof  thefe  cafes  is  thus  ftated  by  Ld.  the   Reporter's  Notes,    Z)*qj.    504* 

Chancellor  Tburlow,  in  D#r  v.  Brabant,  (470. ) 

9.     Eyres  verfiu  Faulkland.  [  231  ] 

[Hill.  9  Will.  3.  C.  B.     1  Ld.  Raym.  325.  S.  C] 

J  J  Poffefled  of  a  term  for  ninety-nine  years  devifed  his  Derifeofatetm 
-"  •  term  to  A.  for  life,  and  fo  on  to  B.  and  five  others  [J  JJajJ«f2ff* 
fucceflSvely  for  life ;  all  feven  being  now  dead,  the  queftion  for  ^    j^ 
was,  Who  ihould  have  the  refidue  of  the  term?  Et  per  at] «»*«), exe* 
Trety  and  Powell :  Anciently,  if  one  having  a  term  de*  1^°^  ^«. 
vifecf  it  to  A.  for  life,  remainder  to  B.9  fiich  remainder  was  jjdue.  **»  Dan.* 
void  j  1  ft,  Becaufc  an  eftate  for  life  is  a  greater  eftate  j  Ab.  51S.  pi.  5 
and,  2dly,  Becaufe  the  term  included  the  whole  intereft,  Jt^°j^  *w# 
fo  that  when  he  devifed  his  term,  nothing  remained  to  li- 
mit over.    Afterwards  the  law  altered ;  for  a  devife  of  the 
term  to  2?v  after  the  death  of  A.,  was  held  good  ;  and  by  1  Sid.  450. 
the  fame  reafon  to  A.  for  life,  remainder  to  2?.,  for  it  was  *  sid-  f35»  *$ti 
but  difpofing  of  the  intereft  in  the  mean  time ;  but  a  devife    ttra"  *°** 
to  A.  in  tail,  remainder  over,  is  too  remote ;  fo  if  it  be  to 
A.y  and  if  he  die  without  ifiuc,  remainder  over.     As  to  the 
principal  cafe,  they  held  that  sill  the  remainders  were  good; 
and  that  the  firft  devifee,  and  fo  every  devifec  in  his  turn, 
had  the  whole  term  veiled  in  him ;  during  which  the  next 
man  in  remainder,  and  fo  every  other  after  him,  had  not 
an  adual  remainder,  but  a  poflibility  of  remainder,  and 
the  executor  of  the  devifor  a  poflibility  of  reverter ;  for 
there  may  be  a  poflibility  of  reverter,  even  where  no  re-  The*  style  a 
mainder  can  be  limited,  as  in  the  cafe  of  a  gift  to  A.  and  pcffibilhy  of  *- 
his  heirs  whHe  fuch  a  tree  (lands  :  No  remainder  can  be  J^jJJ^JJ 
limited  over,  and  yet  clearly  the  donor  has  a  poflibility  of  Umiced.  «  S«Uc. 
reverter,  though  no  actual  reverfion  ;  a  fortiori,  there  (hall  567t  576»  59«- 
be  a  poffibility  of  reverter,  where  a  remainder  may  be  li-  *  u*?94?6H©k 
mited  over;  for  the  teftatorgave  but  a  limited  eftate,  and  26  3.    tit.  34$. 
what  he  has  not  given  away  muft  remain  in  him  \  and  the 
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words  for  life  can  be  no  more  reje&ed  In  the  Iaft  limitation 
than  in  the  firft  (a). 

{a)  Ttde  Ca.  Temp.  Ld.  Toll.  41.    I  P.  W.  666.    Fcarne'i  Cent.  Rem.  375. 

10.     Bertie  verfus  Falkland. 

[Hill.  9  Will.  3.  In  Cane.     2  Vernon  340*  S.  C.  Powell  on 
Devifes,  247,  480.  S.  C.  cited.] 

Ch«ceClfeiVn  CAR  T  b^  wiI,f  datCd  thc  IOth  °f  SePtember  l68S»  dc" 
3. a^^he-* t         vifed  to  truftees  and  their  heirs,  upon  truft  to  take  the 

condition  is  pre-  profits  for  three  years,  and  if  within  the  three  years  there 
uuT  of  an*  happened  a  marriage  between  the  Lord  Guilford  znd  Mrs. 
eftatt?  Chancery  W^  who  was  then  ten  years  of  age,  and  his  heir  at  law, 
cannot  retire  in  then  to  Mrs.  W.  for  life,  remainder  to  her  firft  fon,  t£e. 
Smian«^"P,r"  ^n^ **  **  mar"aBc  d'd  not  happen,  then  the  remainder  to 
othetwife'in  cafe  Lord  Falkland  in  tail;  they  differed  about  the  terms,  fo  thc 
of  forfeiture.  Lord  Guilford  took  another  lady,  and  Mrs  W.  was  married 
EqT  Abl  1 10"  p.  t0  ^»  W^°  brought  a  bill  to  have  the  eftate,  as  being  a  pcr- 
10.  Cafet  B.  R.  fon  equivalent,  that  is  to  fay,  equal  in  eftate,  family,  and 
1S1.  Holt  130.  perfon  (as  they  urged)  to  the  Lord  #  Guilford ;  and  the  lady 
y^ABr^p.c.  an  *nfant»  a°d  in  no  fault,  {he  having  done  what  the 
194.  1  Atk.  could,  and  therefore  fhe  ought  not  to  forfeit  for  the  fault 
361, 38  if  500.  of  another,  and  they  produced  evidence  from  papers,  let- 
3  Atk.  504.       tcr8»  ant*  kying8  °f  tne  teftator,  to  prove  his  intent  in  this 

#  r  -l     will  was  not  that  it  fhould  be  in  Lord  Guilford's  power  to 
L     32  J     make  her  forfeit.     Et  per  Cur.  f  Thefe xol lateral  papers, 

JorLwiS>!in^1."  &Cm  cannot  ke  taken  notice  of  to  influence  the  conftruftion 
ance  of  two  of  this  will,  for  that  would  be  to  let  them  in,  and  to  make 
judges, via.  Tre-  them  part  of  the  will  itfelf-,  and  by  the  ftatutc  of  frauds 
papen,  tellers? °  ant*  Pcrjurie9>  cvcry  Part  of  a  w'dl  muft  be  in  writing ;  But 
Sec.  can  be  tjit'en  before  that  ftatute,  where  a  will  was  in  writing,  no  colla- 
notice  of  to  in-  tcral  proofs  by  papers  or  words  could  be  admitted,  becaufe 
ftraaion  of CaD"  a  w*^  was  a  complete  and  confummate  aft  of  itfelf  5  that 
win  Pott  235.  therefore  they  muft  conftrue  it  by  itfelf.  That  Chancery 
3  Ch.  Rep.  94*  could  not  relieve  in  this  cafe,  though  the  condition  was 
2>oug.  3"  BuJL  anfwered  to  what  the  lady  was  capable  of  doing,  for  that 
N.  P.  297.  thc  condition  was  precedent  j  and  though  Chancery  re- 
lieves non-performance,  it  is  only  upon  a  forfeiture,  for  - 

*  htr.  70.  which  equity  can  have  a  valuation  made,  and  give  a  com- 

penfation.     Decreed  for  the  Lord  Falkland,  but  revcrfed 
on  appeal  to  the  Houfe  of  Lords. 
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11.    Badger  verfus  Lloyd. 

[Trin.  9  Will.  3.  fi.  R.  Rotulo  373.  1  Ld.Raym.523.  S.  C. 
Corny ns  62.  S.  C] 

IN  ejetlment  a  fpecial  verdift  was  found,  viz.  John  Lloyd  Ante "4* 
the  elder  conveyed  lands  by  leafe  and  releafe  to  the  uie  f  ^47/  Far.* 
of  himfelf  for  ninety-nine  years,  if  he  lived  fo  long,  re*  69. 
majndcr  to  his  fon  John  for  ninety-nine  years,  if  he  lived 
fo  long,  remainder  to  Elizabeth  the  fon's  wife  for  life,  re- 
mainder to  truftees  to  fupport  contingent  remainders,  re- 
mainder to  the  firft,  fecond,  third,  &V.  fons  of  John  the 
fon  in  tail-male,  remainder  to  John  the  father  in  tail,  re- 
mainder to  him  and  his  heirs.     John  the  elder  had  iflue 
the  faid  John%  Thomas,  Paul,  and  Peter,  and  after  makes 
his  will,  whereby,  reciting  this  fettlement,  he  devifes  thefe 
very  lands,  after  John  the  fon's  death  without  iflue-male, 
to  Thomas,  and  after  the  death  of  Thomas  without  ifiuc- 
male,  then  to  Paul,  and  if  Paul  die  without  ifluc-male, 
none  of  his  other  brothers  being  living,  then  to  Peter  and 
his  heirs  for  ever.     John  the  elder  died,  and  John  the  fon 
fuffered  a  common  recovery ;  and  the  leflbr  of  the  plain- 
tiff, who  claimed  by  the  devife  and  the  recovery  alio,  was 
the  only  fon  of  Peter,  and  the  defendant  was  a  put-chafer  1  Lev.  it. 
under  a  fine  from  Thomas.  The  title  depended  upon  thefe  4  ^  ***• 
three  points;  ift,  Whether  the  remainder  devifed  to  Pe-  * 
ter  was  contingent  ?  2dly,  Whether  it  was  an  immediate 
eftate   veiled,  or  executory  ?   3dly,  Whether  the  iutails 
there  devifed  were  not  vain  and  fruitlefs,  fuch  as  never 
could  take  effeft,  and  therefore  void  ? 

The  firft  queftion  arofe  from  the  words,  and  none  of  his        j"  2  2  2  1 
brothers  living :  And  the  Court  held  that  thefe  words  did  Exprcflio  coram 
not  alter  the  cafe,  becaufe  they  fay  nothing  but  what  was  su*taciceinrunt 
implied  and  underftood  before :  The  fenfe  had  been  the  n,MoP€MWr- 
fame  if  they  had  been  omitted,  and  then  this  had  been 
like  all  other  limitations  of  remainders;  and  it  is  plain,  the 
limitation  to  Peter  can  never  take  effeft  till  all  are  dead. 
To  conftrue  it  otherwife  would  be  to  deftroy  all  the  ex- 
prefs  eflates  before  devifed.     Fide  1  Cro.  185.    2  Cro. 
415.  {a) 

.The  fecond  queftion  arofe  from  this  objection,  That 
John  the  father  having  an  eftate-tail  in  remainder,  with  a 
reverfion  in  fee  expectant,  this  devife  of  his  cannot  take 
effect  till  the  old  eftate-tail  be  fpent :  So  this  devife,  if  ever  Devife  to  A  B. 
it  take  effeft,  is  to  commence  after  a  dying  without  iflue,  ■  ^J.4"8'^ dym* 
which  is  a  void  executory  devife :  The  Court  agreed,  that  ^ecutofy  }** 

\a)  Fide  Bur.  228.  fearne  167. 

U3  if 
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ethemrife,  ifB.    If  a  man  felfed  in  fee  does  devife  his  lands  to  A.  and  his 

S£™ain«te     heirs,  if  J.  S.  a  ftranger  die  without  iffue,  this  is  an  exe> 

tp  the  toifor.      cutory  devife;  bccaufe  there  is  nt>  precedent  particular 

cftate :  Aliter  if  J.  £.  had  been  tenant  in  tail  of  the  lands, 

the  reverfion  to  the  devifor,  as  in  this  cafe ;  for  here  is  an 

immediate  devife  of  a  prefent  reverfion,  and  the  words, 

after,  ox  from  and  after,  are  only  to  denote  when  they  are 

to  take  cfFc&  in  poffeflion.     xo  Co.  107.    3  Cro.  323, 

X  Saund.  151.  (a) 

A.  iuvlsg  re-  To  the  third  point,  ift//,  C.  J.  agreed,  that  the  eftates* 

maindcr  in  tail    tojj  d«vifcd  to  Johet,  Thomas,  and  Paul,  could  never  tak* 

£ ,  SSlTi"1  €fea  *  bccattfc  **  cftate-taiU  which  was  in  the  devifor, 

one  (on  in  uii,    muft  defcend  to  them,  and  would  always  intetpofe  and 

'«Serinfe*^  keep  back  the  eftate*tail  devifed,  which  being  no  larger, 

|oodVbec!ufe  it    rouft  fpend  tquis  pajjibus  with  the  old  intail,  and  therefore 

liter?  thf  tenure,  it  can  never  have  effect  ;  upon  which  reafon  he  agreed, 

that  fuch  a  devife  of  a  remainder  would  be  void,  but  he 

held  it  otherwife  of  a  reverfion,  which  is  alio  in  this  cafe  \ 

bccaufe  there  is  a  feigniory  and  a  tenancy  created  $  for 

tenant  in  tail  muft  hold  of  him  in  reverfion,  and  he  of  the 

fupreme  lord ;  fo  that  this  devife  has  a  real  effect  as  to  the 

tenure,  which  is  altered  hereby,  W'  2  Co.  51. \  and  fo 

there  is  a  found  diverfity. 

ft.  The  judgment  of  the  Court  wa$>  that  it  was  a  remainder  verted  in  Peter  ; 
and  this  judgment  was  affirmed,  upon  error,  both  in  the  Exchequer  Chamber 
apd  Hcuie  of  Lcrdj,     Judge,  Bieneowe's  MS.  1  vol.  139.  1  JLd.  Raym.  537, 

(a)  Fide  Ca.  Temf.  hd.  TaU.  262.  Fear**  327, 

12.   Nottingham  verjus  Jennings, 

[Trin.  12  W.  3.  B.R.   1  Ld.  Raym.  568,  S.  C.  ComynsSa* 
S.C.J 

Pertfe  by  father  T  N  ejeclment  a  cafe  was  made  upon  trial,  which  was,  H. 

to  fon  and  his  *     had  three  fons,  A.  B.  and  C,  and  devifed  his  lands  to 

heir,  for  ever,  g  his  fecond  fori,  after  the  death  of  his  wife,  to  bold  to  him  and 

fuch  he:rs,  then  his  heir s  for  ever ;  and  for  want  of  fuch  heirs,  then  to  his  own 

to  the  right  heir*  right  heirs.     H.  died,  and  B.  entered  and  died  without 

&!*/ WKl!"    ifluc>  livin&  thc  cldcft  fpn"     Et  P*  Cur'  Thc  fecand  fon 
Rep.  23.  s.  C,  had  only  an  eftate*tail,  and  the  tddeft  iha.ll  take  by  defcent, 

and  not  by  the  will  *,  and  fo  the  devife  over  is  void  in  point 
r  2 1  a  1  ?f  limitation  j  for  his  intent  was,  that  the  land  fhould  de- 
Cro.Car  57, 58.  (cend  from  himfelf,  and  not  frorn  his  fon  B.  If  the  devife; 
Poit  238.  Cro.  over  had  been  to  a  ftranger,  it  had  been  void,  and  B.  had 
i*C'  h6*6  taken  a  fee;  but  here  is  only  an  eftate- tail,  and  $he  wor4 
^aug  .  *  9,       ^.^  ca^  ininort  nothing  more  than  iflue,  for  J?,  cpiild  no$ 

die  without  neirs,  living  heirs  of  the  father  (b). 

(b)    Vide  3  Lev.   79.    Ca.  Temp.     Ab.  305.  //.  2.    1  Ve%.  89.    Ambler  » 
Talb.  u     *H'm.  370-    Do**  254-     363*    3  7>nw  J?#.  488,  491.  5 Y.  R. 
Cvwp.  *34-    3  Att.  617*    a  £j .  Ca.    239. 
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13.     Cole  verfus  Ra^nnfon. 

[Hill.  1  Ann.  B.  R.    2  Ld.  Raym.  831.  1702.  S.  C.    Holt 
744-] 

IN  ijeBment  a  fpecial  verdift  was  found,  t/i*.  That  BiU  *  give  ill  07 
lingfley  being  feifed  in  fee  of  the  Bell-tavern,  made  a  ^  J*]^ 
fcttlement  to  the  ufe  of  himfelf  for  life,  remainder  to  his  in,  ic.  and 
wife  for  life,  remainder  to  his  fon  in  tail,  remainder  to  his  *!fo  t,,c  *»«* 
wife  in  fee  5  or  to  the  like  effeft.    The  hufband  died ;  and  ^^i  <£ 
the  wife  being  fo  feifed  of  the  faid  Bell-tavern,  and  poffefled  hpufe. 
of  other  leafehold  eftates,  made  her  will,  and  thereby  de- 
vifed  in  this  manner,  I  give,  ratify,  and  confirm  all  my  eftate,  <*j£*m/4 

right,  title,  and  intereft,  which  I  now  have,  and  all  the  term  -&£&+  M^Aimm 
and  terms  of  years  which  I  now  have  or  may  have  in  my  power    *  /)  *       *  +  Js** 
to  difpofe  of  after  my  death,  in  whatever  I  hold  by  lecfe  from  ***^^£Sr^<% 
$ir  John  Freeman,  and  alfo  the  houfe  called  the  Bell-tavern, 
to  John  Billingfley.     This  John  Billing/ley  was  the  fon  and 
heir  of  him  that  made  the  fettlement,  and  alfo  had  the  re 
mainder  in  tail  in  the  Bell-tavern,  but  was  not  the  heir  of 
the  wife :  The  qucftion  was,  What  eftate  the  faid  John 
BUlingJley  took  in  the  Bell-tavern  by  this  devife  ?  Powell, 
Powys,  and  Gould,  Juftices,  held,  that  he  took  an  eftate 
in  fee $  ift,  Becaufe  it  is  but  one  fentence  coupled  by.  the 
words  and  alfo,  and  governed  by  one  verb,  whereby  the 
prepofition  in  is  carried  unto  the  Bell-tavern,  fo  that  it  is  a 
devife  of  all  her  eftate  and  intereft  in  her  leafehold  eftate, 
and  alfo  in  the  Bell-tavern.    Vide  Dy.  19.    2  Sound.  165. 
And  the  words  ought  to  have  this  conftrudion  fmce  they 
are  capable  of  it,  becaufe  this  was  certainly  the  intent  of 
the  teftator,  who  could  not  defign  fo  vain  and  ufelefs  an 
eftate  to  the  devifce,  as  an  eftate  for  life  after  an  eftate- 
tail ;  and  for  this  purpofe  was  urged  the  cafe  in  Moor  873.  1  Atk*  471. 
Hob.  3.  Mo.  5a.  1  Ro.  844.     2dly,  Becaufe  the  words  of 
the  will  are  r2ther  a  defcription  of  the  tcftator's  eftate  than 
of  his  lands ;  and  the  prepofition  infubintelligitur,  and  put 
it  into  Latin,  and  it  is  ac  etiam  domo  vocat,  &c.     And  fup- 
pofe  a  tranfpofition  of  the  words,  which  is  allowable  to 
ferve  the  intent  of  a  will,  and  then  the  matter  is  plain,  for 
then  it  is  I  give  my  term  of  years  and  all  the  eftate,  right  and 
title  I  have  in  my  term,  and  alfo  in  the  Bell-tavern  (a)  g  and 
Powys  faid,  it  was  ati  honeft  conftru&ion,  and  brought 
back  the  fee  of  the  reverfion  to  the  right  heir  of  the  huf-     *  f  2  ?  C  1 
band,  who  created  the  reverfiqp.     Holt,  C.  J.  contra,  For   Per  fl^  ^t  * 
the  intent  of  a  #  teftator  will  riot  do,  unlefs  there  be  fuffi-   intent  of  teftator 
4?ient  words  in  die  will  to  manifeft  that  intent  j  neither  it  *°  *  •**** 

Icon  the  words 
(a)  Fidez  Bur.  880. 

U4  lit 
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of  the  will,  not 
extrinfic  cir- 
cum  lancet. 
Ante  132, 


7  Co.  2V  2  Sid. 
151.  Kcrk.  69  j. 
^  Bulft.  tx^. 
Rule,    What 
woidsgiyeoriy 
'  an  eftate  for  life, 
and  what  a  fee 
yithout  heirs. 
Vent.  350- 
I  Ro.  Rep.  249. 
Co,  Lie  9.  b. 


Poft2*?8.  Mat- 
ter that  cannot 
appear  till  found, 
vhrn  found  is 
n -tto  be  regard- 
ed in  the  expo- 
(it ion  of  wiils. 

Ante  252* 


f*j6] 


his  intent  to  be  collected  from  the  circumftances  of  his 
eft  ate  and  other  outers  collateral  and  foreign  to  the  will, 
but  from  the  worJRmd  tenor  of  the  will  itfelf:  And  if  wc 
once  travel  into  the  affairs  of  the  teftator  and  leave  the  will, 
we  (hall  not  know  the  mind  of  the  teftator  by  his  words, 
but  by  his  circumftances  5  fo  that  if  you  go  to  a  lawyer  he 
(hall  not  know  how  to  expound  it.  Upon  the  will  it  i$ 
fo,  but  with  the  matter  found  in  a  fpecial  verdict  it  is 
ofherwife;  and  what  if  more  accidental  circumftances  be, 
discovered,  and  be  made  the  matter  of  another  verdict  ? 
Men's  rights  will  be  very  precarious  upon  fuch  con  ft  ruc- 
tion. And  as  for  the  honefty  of  the  conftru£Kon,  What 
if  the  woman  paid  a  good  portion,  and  was  a  purchafer  of 
this  reverfiqn,  is  it  not  as  honeft  then  to  conftrue  it  in  fa- 
vour of  her  heir,  as  to  expound  it  in  favour  of  the  right 
heir  of  the  hufband  ?  But  we  muft  not  depart  from  the 
will  to  find  the  meaning  of  i{  in  things  out  of  it.  It  is 
then  a  certain  rule,  that  to  devife  lands  to  H ,  without; 
farther  words,  will  pafs  but  an  eftate  for  life,  unlefs  there 
be  other  words  to  fhew  his  intent,  as  fir  ever ;  or  unlefs 
he  devife  for  fome  fpecial  purpofe  which  cannot  be  accom- 
plifhed  without  a  larger  eftate  :  And  as  this  is  a  furc  rrJej, 
fo  it  holds  good  as  well  where  the  devife  is  of  a  reverfion, 
as  where  it  is  of  lands'in  pofleflion,  unlefs  he  devife  it  as 
a  reverfion,  or  take  notice  of  a  particular  eftate  ;  for  therj 
his  intent  may  appear  upon  the  face  of  the  will  itfelf :  But 
if  the  words  be  general,  and  without  regard  to  the  nature 
of  the  thing,  it  is  otherwife  ;  for  it  fhall  not  be  conftrued 
frorn  the  nature  of  the,  things  which  is  extrinfical,  but 
from  the  words  of  the  will.  Afk  a  lawyer  what  paffes,  he 
fays  an  eftate  for  life,  for  he  knew  not  that  it  was  a  revere 
Con  ;  and  though  it  be*  a  fruitlefs  eftate  and  will  fignify 
nothing,  yet  that  does  not  appear  till  it  be  found,  and 
therefore  when  found  it  is  not  to  be  regarded.  The  cafe 
in  Mo.  and  Hob.  differs,  for  there  the  teftator  takes  notice 
of  a  precedent  term,  and  the  words  are,  his  lands  of inhe* 
ritancet  fo  that  the  fpecial  intent  of  the  teftator  is  apparent 
from  the  words  of  the  will.  If  I  give  Black-acre  to  A.  ami 
his  heirs,  and  alfo  White-acre,  the  fee-fimple  of  White- 
acre  fliall  pafs,  as  well  as  the  fee  of  Black-acre  \  becaufe 
it  follows  the  limitation,  and  comprifes  it  by  the  words, 
and  alfo ;  but  if  1  give  all  my  right,  title,  and  intereft  in 
my  termy  and  alfo  my  houfe  called  the  Bell,  in  the  gram-  . 
matical  conftruclion  it  is  no  more  than,  and  alfj  I  give  /wjj 
boufe  called  the  Bell 1  for  the  fubje£t  matter  of  his  right ,  title9 
and  in/ere/I  is  the  term,  and  the  prepofition  in  terminates 
and  refts  there.  So  is  the  cafe  at  bar ;  but  fay  they,  turn 
it  into  Latin,  and  then  it  is,  I  giveyV/z,  ////////;/>,  isf flatum 
in  termino  ac  etiam  domo  vocat.  the  Bell-tavern.  I  anfwert 
the  prepofition  in  mav  be  neccflarily  underftood  in  Latin* 
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but  not  in  Englijb,  and  the  conjunction  is  not  fo  far  a  co- 
pulative as  to  take  in  the  prepoGtion  mi,  though  it  takes  in 
the  verb.     My  brother  Powell  would  tranfpofe  the  words, 
fo  it  fhall  be  a/l  the  right,  title,  and  intereft  in  the  Bell- tavern, 
and  alfo  all  th;  term  I  have  and  hold  of  Sir  John  Freeman* 
But  I  do  not  know  how  we  can  tranfpofe  words  that  are  vide  *Ve». 276. 
good  fenfe.     If  the  will  was  nonfenfe,  then  we  may  tranf-  Dou«'  759- 
pofe  to  make  it  bear  a  meaning  •,  but  to  difplace  the  words  thttwewqi 
of  the  will  when  they  are  intelligible,  is  to  alter  the  will  fenfe,  are  not  t» 
and  the  fenfe  of  it.     For  thcfe  reafons,  and  alfo  becaufe  be  tranfpoftd. 
the  heir-at-law  was  to  be  favoured,  he  concluded  for  the 
plaintiff.     He  cited  3  Cro.  330.  Hoi.  a.    I  Cro.  Wilkinfon 
verfus  Merrilan  {a). 

la)  The  judgment  given  in  this  evidence  or  averment  be  put  upon  a 

cafe,  according  to  the  opinion  of  the  will  which  does  not  pirvioufly  ftand 

puifne  judges,   was  affirmed  in  the  there;   but  that  any  light  may  be 

Houfe  of  Lords.  1  Bro.  Ca.  Pari.  108.  thrown   upon  what  (lands  there  by 

Vide  1  Vex.  232.  Rep.  T.  Talh.  202.  averments  of  all  diftincl  fads  that/W 

Bro.  Ca.  Cb.  472.  2  Atk.  450.     Vide  well  with,  and  have  their  exigence  in- 

alfo  Powell  on  Devifes,  520.,  where  it  dependent  of  the  effect  or  rion-efFed  of 

is  laid  down  that  nothing  can  by  parol  the  words  of  the  will.  Vi.  \T>R.6qx. 

14.    Popham  contra  Banfield.  Q^rhfaij 

[Hill.  2  Ann.  In  Cane.  1  Wms.  54.  2  Vera.  450,  546.  called 
Bam  field  v.  Popham.] 

DEVISE  to  A.  for  life,  remainder  to  the  firft  fon  of  Whew  1  «*ti- 
A;\w  tail-male,  and  fo  on  to  the  10th  fon  in  tail-male,  "^J^1^ 
and  if  the  faid  A.  die  without  iffue-male  of  his  body,  the  contrary  intent 
remainder  over.     Alfo  by  a  codicil  annexed  he  recited,  »  not  to  be  im- 
whereas  he  had  given  an  eftate-tail  to  A.  &c.    And  it  was  Ellent^orft?" 
objected,  that  by  the  codicil  the  intent  of  the  devifor  ap-  Ante*i6.  Mod. 
pe:ired,  and  that  by  the  will  A.  had  an  eftate-tail 5  for  he  Csfe$»  &c*  **°* 
might  have  pofthumous  children,  and  more  than  ten  fons  :  |  ^J.7'  £b*f 
Sed  nou  allocatur ;  for  where  a  particular  eft  ate  is  exprefsly  108.  p-». 
devifed,  we  will  not,  by  any  fubfequent  claufe,  colled  a  1  Vera.  79, 167, 
contrary  intent  inconfiftent  with  the  firft  by  implication :  *J*   \  e^t'tt 
and  therefore  they  conftrued  dying  without  ifTue-male,  a  16, 17.  j  Lev. 
dying  without  fuch  ijfue-male.     And  they  fftid  there  was  a  414-    Skmo. 
mighty  difference  between  a  devife  to  A,9  and  if  he  die  J  Vent?  119, 
without  iflue,  then  to  B.%  and  a  devife  to  A.  for  life,  and  230.  Moor  682. 
if  he  die  without  iflue,  then  to  B.    Adjudged,  per  Wright  P*  939-    Hob- 
Lord  Keeper,  Holt  C.  J., and  Trevor  C.  J.  (3)  iBrowd  171. 

(h)  By  the  report  of  this  cafe  in  Hates  the  devife  only  to  be  to  the^ons 
Wms.,  and  alfo  by  the  cafe  of  Man/on  fo  far  as  the  tenth  ;  for  it  was  a  de- 
v.  Clitberoxv,  1  Vex.  24.,  it  appears  vifc  to  all  the  fons  fucceflively  ;  and  in 
that  this  report  is  incorrect,  where  it    fangfey  v.  Baldwin,  \Eq.  Ca  Ah.  185. 

which 
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which  is  ftated  more  correftJy  by  Lord  3  Bur*  1  $70.  Dw  v.  Aplyn,  4  7*.  Jt.  8z« 
Hardwicke,  in  the  before-mentioned  &*?  v.  Karl  of  Coventry,  3  7".  R.  83. 
cafe  of  Allan/on  v.  Clitbcrow,  where  From  all  which  cafes  it  feemt  that  no 
the  devife  was  to  the  father  for  life,  general  rule  i*  laid  down  in  the  con- 
remainder  to  the  firft,  and fo on  to  the  ftrudion  of  words  of  this  kind;  but 
fittb  fon  1  and  if  the  father  died  with-  that  Courts,  both  of  law  and  equity, 
out  iflue,  then  over ;  it  was  held  the  confider  the  railing  eftates  by  impli- 
father  took  an  eitate-tail  by  implica-  cation  as  depending  upon  fuch  impli- 
tion.  Fide  Robin/on  v.  Robin/on,  1  Bur,  cation  being  neceffary  to  effe&uate  the 
44..  (in  which  the  cafes  upon  the  fub-  general  manifeft  intention  of  the  tef- 
jccl  are' collected).  Atia*ftm  v.  Clitbt-  tator.  Fide  1  Bro,  Cb.  519.  3  Mr: 
row,  above-mentioned.  LttbalUer  v.  P.  C  528. 
Tracy,   3  Atk.  784.   Evans  v.  Aftky, 

15.    Countefs  of  Bridgwater  vcrfus  The  Duke 
of  Bolton. 

[Hill.  2  Ann.  B.  R.] 

The  wtrjg,  All  A  Special  verdi£t  was  found  upon  a  feigned  iffue,  dircfi- 
wui p^fibolh *  ed  <mt  of  Chancery,  to  try  whether  the  late  Duke  of 

the  thing  and  all  Bolton  did  by  his  will  devife  certain  fee-farm  rents  to  John 
the  teftator;i  in-  Earl  of  Bridgwater  in  fee.   The  devife  was  in  thefe  words, 

22  Cafo^fec.  VlZt  I^ive  certain  latlds  t0  A«>  ***  ISive  t0  John  £arI  *f 
255.  3D.  175.  £.,  myfon-in-law,  5000 1.  and  ail  my  mines;  all  which  I 
p.  i».  S.  C.  giVe  t0  my  faid  fon-in-law,  his  executors  and  qftigns,  together 
Eq.  Ab/177.  w**^  a^  myP^ate  and  jewels,  and  all  other  my  eftate  real  and 
p.  17.  3  Sa  k.  pcrfonal,  not  otherwi/e  difpofed  of  by  this  my  will,  for  to  be 
31  ill  «oltliI*  given  by  him  to  his  children  as  be  Jball think  convenient,  Ifolely 
968.  *yiIU  trufan&  *°  *  bis  honour  and  difcretion%  that  he  will  give  them 
#r  1   fuch  provifton  as  will  be  neceffary.     And  another  claufe  was, 

L  *37  J     Whereas  I  have  contracted  for  thefale  of  my  fee-farm  rents % 


my  will  is,  that  if  my  debts  Jball  not  befatisfied  out  of  my  other 

eftate,  my  executors  (whereof  the  earl  was  one) Jhall  and  may 

fell fome  part  or  all  of  them  for  payment  of  them,  notwithfland- 

Cro.  Car.  447.     ing  the  rents  are  not  devifed  by  this  my  loft  will.     And  the 

Styles  293.         queftion  was,  Whether  his  fee-farm  rents  fliould  pafs  to 

1  Sa?inJ  ,60.      ***  Earl  of  *-f  *nd  for  what  cftatc  ?  Et  P<r  Holt>  C  J., 

2  Sa«n<).  41  k     who  delivered  the  refolution  of  the  Court,  The  rents  pafs 

3  Mod.  3 1 .        by  tjlefc  words  (a),  all  my  real  and perfonal eftate,  for  the  word 

era.  5  4.  ^^  js  ggtms  gencralifftmum,  and  includes  all  things  real 
and  perfonal,  and  the  fee  of  the  rents  pafles  at  lead  the 
whole  eftate  of  the  devifor;  for  alibis  eftate  is  a  defcriptioo 
Carter  an*  Hor-  of  his  fee.  In  pleading  a  fee-fimple  you  fay  no  more  than 
aer,  4  Mod.  89.  Jeiftus  in  dojninico  fuo  ut  defeodo ;  and  mformedon  or  other 
action,  if  a  fcc-fimple  be  alleged,  you  fay  cujusjlatum  thd 
demandant  has  now.  In  a  will  the  teftator  is  not  tied  up 
to  form  j  it  is  enough  that  he  exprcflea  and  fignifies  his 

{a)  R.  ace.  z  Mod.  Ca.  78. 

meaning 
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meaning  by  any  words.    Before  the  ftatute  H.  8.  if  one 

had  devifed  his  land  by  virtue  of  a  cuftom,  the  common 

law  accepted  his  intent  without  requiring  particular  words  Moor  S73. 

of  limitation,  as  in  cafes  of  conveyances  at  common  law ;  Godb.207. 

and  as  it  was  fo  in  devifes  before  the  ftatute,  there  is  the  "tr! Vis1.** 

fame  reafon  why  it  fhould  be  fo  in  devifes  (ince  the  ftatute: 

And  he  held,  that  devifing  all  his  eftate,  and  all  his  eftate 

iu  fuch  a  houfe,  was  the  fame,  and  that  all  Kis  eftate  in 

the  thing  pafled  in  either  cafe.     Hob.  177.  Moor  480,  880. 

2  Vtnt*  285.  Allen  a8.  (a) 


(*)  The  word  eftate,  in  its  natural  < 
impprt,  will  carry  a  fee-firnple,  unlcfs 
there  be  other  words  to  reftrain  or  con- 
trottl  it,  Holdfaft  v.  Martin,  1  T.  R. 
411.  Doe  v.  Woodhoufe,  4  T.  R.  89 
Ridout  v,  Payne,  1  Vex.  IO.  3  Atk. 
486.  Bailie  v.  Gale,  2  Ve%  48.  Tan- 
ner v.  Wife,  3  Was.  294.  Temp.  Talk. 
284,  Barry  v.  Edgivortb,  1  P.  Wms. 
524.  Ibbetfon  v.  Beckwitb,  Temp.  Talb. 
157.  Macaree  v.  Tall,  Ambler  lb*  I. 
StiUs  v.  Waif  or d>  2  BL  Rep.  938.  Doe 
v.  Chapman,  \  Hen.  BL  '223.  In  fr ve- 
nd of  the  above  cafes  the  word  eftate 
was  coupled  with  d  ream  fiances  of  lo- 
cal diAinftion,  which,  it  is  clearly  fet- 
tled, does  not  make  any  difference. 
The  word  eftates  has  the  fame  opera- 
tion, Fletcher  v.  Smiton,  2  T.  R.  656. 
In  Goodwyn  v.  Goodwyn,  1  Fez..  226. 
the  Court  was  doubtful  with  refpeft  to 
adevife  of  eftates  in  the  occupation  of 
particular  tenants.  In  Frog mor ton  v. 
Wright,  $Wilf  414.  lBL  889.  Right 
v..  Sidebotham,  Doug.  759.  Demi  v. 
Ga/ei*tCoivp.  6,7.  introductory  words 


of  an  intention  to  devife  all  a  perfon's 
e ftate,  tSr.  followed  by  a  devife  merely 
defcriptive  of  particular  property,  were 
held  only  to  carry  an  eftate  for  life ; 
but  fuch  introductory  expreflions  were 
allowed  to  be  of  considerable  weight  iu 
favour  of  the  clear  intention  of  the  tef- 
tator.  In  Chejler  v.  Painter,  2  Wms. 
335  a  perfon  devifed  one-third  part  of 
all  his  eilate  whatever  10  his  wife,  and 
to  his  fon  and  bis  heirs  two- thirds;  and 
it  was  held  that  the  wife  only  took  an 
eftate  for  life,  the  te  ft  at  or  having  ufed 
words  of  inheritance  in  the  devife  to  the 
fon.  In  Ibbetfon  v.  Becknuith,  Temp* 
Talb.  1 57.  Ld.  Talbot  held  that  where 
the  devife  was  of  "  all  the  teftator's 
eftate  to  A.  for  life,  and  to  T.  D.  after 
her  death,  he  taking  the  teftator's 
name,  and  if  he  re f ufed,  to  M.  B.  and 
her  heirs  for  ever,"  T.  D.  had  a  fte  ; 
but  the  teftator's  intention  to  pafs  a  fee 
appeared  manifeft  from  other  claufes 
in  the  will.  Vide  Cvwp.  306,  3^2, 
Bro.  Ch.  437. 


16.     Bunter  vcrfus  Coke. 

[Mich.  6  Ann.  B.  R.] 


"  J&  pQ0  &<HS  &  2> 


J  J  Devifed  to  his  wife  all  fuch  fums  of  money,  lands, 
«**  •  tenements,  and  eftate  whatfoever,  whereof  at  the 
time  of  his  deceafe  he  fhould  be  pofieflcd.  After  the  mak- 
ing of  the  will,  H.  purchafed  lands  of  the  cuftom-gavel- 
kind j  and  the  queftion  was,  Whether  thefe  lands  pafled 
by  the  devife  ?  It  was  urged,  that  if  a  deceafee  devifes,  and 
after  re-enters,  the  devife  is  good  :  Et  hoc  fuit  conceffum^ 
becaufe  by  the  entry  he  was  feifed  ab  initio,  to  as  he  might 
bring  trefpafs ;  fo  it  one  have  a  remainder  in  fee  expc&ant 
on  an  eftate  for  life,  and  devife  it,  and  tenant  for  life  dies, 
Vol.  I.  V  6  th* 


By  de\ife  of  iH 

the  Jamb  I  fliall 
have  at  mj  de- 
ceafe, Undt  pur- 
chafed after  the 
devife  pafs  not. 
Holt  148.  S.  C. 
Firrg.  aa6* 
11  Mod.  j  30. 
Cilb.  Ocr.  j  11, 
Powell  on  De- 
vifes, 194. 
3  Co.  39. 
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the  eftate  in  pofleflion  partes ;  and  this  was  granted,  be* 
caufe  the  devifor  was  feifed  at  the  time  of  the  will ;  and 
his  intent  was  to  pafs  all*     Bed  per  Cur. 

1  ft,  A  devife  oi  things  perlbnal  is  good,  though  the  tef- 
tator  hath  them  not  at  the  time  of  his  will,  becanfe  they 
go  to  the  executors,  and  the  legacy  pafles  not  by  the  will, 
but  by  the  aflent  of  the  executors,  to  whom  the  will  is  only 
direttory ;  fo  that  the  legatee  is  in  by  the  executors ;  but 
the  Court  doubted  fomewhat  of  a  chattel  real,  as  a  leafe 
for  years,  vide  Gouldjb.  93.,  that  it  does  not  pafe  (a). 
tut.  736.  2(lly,  A  devife  of  lands  is  not  good  if  the  teftator  had 

See  Yetart»i»T.  nothing  in  them  at  the  time  of  the  making  his  will  5  for  a 
ll?W*lhowr0"  man  cannot  give  that  which  he  has  not,  and  the  ftatute 
far t&srule ex-  only  empowers  men  having  lands  to  devife  them,  fo  that  if 
tends  to  conny-  the  devifor  has  not  the  lands,  he  is  out  of  the  ftatute  \  Co* 

S^anV^b""0  ***t%  392#>  an<*  t^iat  w^^c^  was  v0^  *n  *8  original  can  nc- 
coaveyaocet  ty  ▼«•  become  good.  If  an  infant  makes  a  will*  it  is  void, 
way  of  oie,     a  though  he  come  of  full  age  before  he  die ;  but  a  republic** 

eSi^fta-  tion  *****  fuU  a8c  Paffcs  thc  fen^  J  fc  of  a  feme  covert ;  and 
in  thcfc  cafes  there  was  only  a  perfonal  difability,  wz.  in- 
fancy and  coverture ;  fo  here  there  is  a  real  disability  by 
wanting  the  thing ;  and  the  conftant  form  of  pleading  is, 
that  the  teftator  was  feifed,  and  being  fo  feifed,  made  Ins 
t  Sid.  i6«*  will.  Co*  Ent.  364.  Rqf.  274.  And  there  is  no  differ- 
**£'  34*  ence  between  a  devrfe  of  lands,  fockage  and  gavel-kind,  by 
*       *°*  cuftom.    34  H.  6.  F.N.Br.  199.    Upon  which  place 

note*  that  they  muft  hefua  at  the  time  of  the  devife. 

jdly,  Had  there  been  a  republication,  it  was  admitted 

thefe  lands  would  have  palled ;  for  a  republication  is  as 

making  a  new  will,  and  the  intent  is  raanifeft  (i). 

Carters.  Show.      4thly,  It  was  admitted,  that  if  one  devife  to  two  and 

9K  their  heirs,  and  one  dies  in.  vita  tejlatorisy  the  furvivor  has 

all  (c) :  And  that  if  one  has  a  manor  and  devifes  it,  and 

,    after  a  tenancy  efcheat  (d)s  that  fliall  pafs  by  the  devife  aa 

being  part  of  the  manor. 

Note;  This  judgment  was  affirmed  in  Dam.  Proe.  1  Bro*  P.  C.  20s* 

(a)  It  has  been  determined,  in  Stir-  trary  is  exprefled.  Abney  v.  Miller,  ubi 

ling  v.  Lydiard,  3  Atk.  199.    Carte  v.  fttp.  Rudfton  v.  Anderfon,  2  Vex.  418. 

Carte,  Ambler  a&*    thai  a  leasehold  Hone  v.  Medcraft,    1  Brx  Cb.   ao*. 

eitate  for  years,  or  the  truft  thereof*  Copyhold  lands  purchafed  after  mak~ 

pafs  under  a  will  made  prior  to  the  ing  the  will  do  not  pafs,  Harris  v. 

eftate  being  demifed.  The  fame  opi-  Cutler,  l  T.  R.  433.  n. 

nion  was  held  per  Curiam  in  Mamuood  (b)  Fide  Doe  V.  Kelt,  4  T.  R.  604. 

v>.  Turner,  1  P.  Wms.  163.    Abney  v.  (c )  where  a  devife  b  to  feveml,  as 

Miller,  2  Atk.  609.  and  the  point  farms  tenants  in  common,  and  one  dies  in  the 

to  be  oniverfelly  admitted ;  but  in  de-  life-time  of  the-  teftator,  tile  devife  to 

riding  upon  the  coaftrudion  of  fitch  him  becomes  lapfcd,   Bagwell  v.  Dry* 

wOI»  a  devife  of  a  leafehold  eftate  is  1  P.  Wms.  700* 

held  to  be  adeemed  by  furrendcring  (d)  Vidt  Dong.  709. 
and  renewing  the  leafe,  nnlefs  the  con* 
10 
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17.     Aupable  verfus  Jones. 

'      [Hill.  7  Ann.  C.  B.] 

TlPON  a  fpccial  verdift  in  ejetlmetit  the  cafe  was,  that  Ante  216.   Re- 

^   Anthony  Gull  was  feized   in  fee,  and  devifed  to  his  ^Thd™  «f* 

daughter  for  life;  after  that  to  A.  the  elded  fon  of  his  j.  s.  void, the 

daughter,  and  his  heirs;  and,  for  want  of  fuch  heirs,  re-  particular  eftate 

mainder  to  the  right  heirs  of  J  S.     And  it  was  agreed,  S^ifc^j.s. 

that  J*  S.  being  alive  when  the  remainder  after  limited  Legal  fcnfepf* 

was  to  commence,  that  that  remainder  was  therefore  ut-  ttavwdsiobe 

terly  void  by  this  event,  whatever  it  was  in  its  creation,  ^ulry  not 

Secondly,  That  the  common  and  legal  conftruftion  of  puiniy  implied, 

words  (hall  be  taken,  where  it  does  not  appear  from  a  ne-  Cr£  Cy'J*Sp 

ceflary  or  plain  implication  that  the  intent  of  the  devifor  ,  wms.  663. 

was  otherwife,  and  therefore  that  the  limitation  to  A.  and  *  T.  R.  7*0. 

his  heirs  was  a  fee-fimple  and  not  an  eftate-tail;  for  he  "^£*£* 

might  mean  for  want  of  heirs  general,  and  there  is  nothing  34l.     * 
th$t  plainly  (hews  he  meant  otherwife,  and  that  by  confe- 

quence  the  remainder  to  the  right  heirs  of  J.  S.  was  void  Ante  134. 
in  its  creation. .  Vide  Cro.  Car.  57.  Cro.  Jac.  416. 

18.     Hopewell  verfus  Ackland.  l239  J 

(Hill.  8  Ann.  C.  B.  Comyns  164.  S.  C] 

J  N  ejeclment  a  fpecial  verdid  was  found,  viz.  John  Art-  ^'^'^J 
-*    land,  being  feifed  in  fee  of  the  lands  in  queftion,  de-  ^^  ef  ^JJ 
vifed  an  annuity  to  H.  in  fee*     Item,  I  devife  my  manor  of  carry  a  fee  in  a 
Bucknall  to  A.  and  hu  heirs.     Item,  I  devife  all  my  lands,  *«•  2  V«*- 
tenements,  and  hereditaments  to  the  faid  A.     Item,  I  devife  Cafes,  tec.  aij. 
all  my  goods  and  chattels,  money  and  debts,  and  whatever  elfe  3  D.  aoi.  p.  7. 

1  have  not  before  difpofed  of ,  to  the  faid  A.,  be  paying  my  debts  sc'  ^L^T 
and  legacies;  and  makes  him  executor.      And  now  the  337*8,9. 
queftion  being,  What  eftate  A.  had  in  the  lands,  tene-  Mod.  Ca.  so*. 
ments,  and  hereditaments  ?  it  was  urged  that  the  item  con- 
joined the  fentences,  and  carried  on  the  te (tutor's  intent, 

and  imported  a  meaning  to  give  the  like  eftate,  as  was  be- 
fore expreflcd  in  the  precedent  fentence,  like  Moor  52. 
Alfo  the  word  hereditament  imports  an  inheritance.     Vide 

2  Lev.  169.  The  ftatute  12  Car.  2.  cave  the  crown  the 
lands,  tenements,  and  hereditaments  or  the  regicides ;  and 
it  was  held  that  the  inheritance  in  tail  of  one  of  them  pair- 
ed by  thofe  words.  Et  per  Trevor,  C.  J.  Item  isanufual  Expofitionofth* 
word  in  a  will  to  introduce  new  diftin£l  matter;  therefore  ^  tem  m  • 
a  claufe  thus  introduced  is  not  influenced  by,  nor  to  influ- 
ence a  precedent  or  fnbfequent  fentence,  unlefs  it  be  of  it- 

felf  imperfeft  and  infenfible  without  reference ;  therefore 
8  not 


ay)  jDetifff* 

Ydr.  ai o.        fiot  here,  where  both  claufes  are  perfect  and  fenfible ;  rod 
'M^iIm  iot.  thc  worc*  htr'd****1"**  cannot  be  taken  to  denote  the  mea- 
i  Vent.  299.      fure  or  quantity  of  eftate  \  becaofe  it  has  a  proper  mean* 
* }*'J7'  *n&'  an(*  cxtcn^8  t0  annuities,  advowfons  in  grofs,  &c.P 

\  Lev?  i6|r  wn>ch  arc  not  comprifed  by  the  words  lands  and  tenements  : 
Poiic*.  18^  And  the  reafon  of  the  cafe  in  2  Lev.  196.  was  not  from 
any  fuch  import  of  the  word  hereditament,  but  becaufe  a 
forfeiture  of  their  lands  was  reasonably  con  ft  rued  the  for* 
feiture  of  the  lands,  and  their  eftate  therein  forfeitable  for 
fuch  crime :  But  by  the  concluding  claufe,  whatever  elfe 
he  had  not  before  difpofed  of  he  held  an  eftate  in  fee  paff- 
%  Vent  2*5.  ed  (a),  relying  upon  Alleyn  28.,  Wheeler's  cafe,  and  2  Vent. 
Willow's  cafe  ;  for  it  could  not  have  any  effed  on  the  per- 
gonal eftate,  becaufe  that  was  given  away  as  fully  as  pof- 
fible  by  the  words  precedent,  therefore  it  muft  extend  to 
remainders,  &c.  \  and  this  he  held  to  be  inforced  by  the 
latter  claufe,  payings  fcrV.,  and  the  annuity  in  fee. 

[a]    Vide  I  Ld.  Raym.  187.  Doe  v.     C*u>/,  115.    Hogan  v.Jaekfom,  Co*wp* 
Hie  bards,  3  T.R.  356.  Gray/on  v.  At-     299. 
kinjbn,    I  Wilf.  333.     Roe  v.  Blackett, 
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19.     Thomlinfon  verfus  Dighton. 

[Paf.  10  Ann.  B.  R.  Comyns  193.  S.  C] 


Devife  to  a.  for  pRROR  on  a  judgment  in  C.  3.  in  ejeftment,  where- 

^VhwdiTofai  in  a  fPccial  vcrdia  wa*  found  *>  *»  effeft  :  H.  feifed 
to  tny  of  her°  *  in  fcc>  devifes  to  his  wife  for  her  life,  and  then  to  heather 
children,  gives  di/pofal  to  any  of  her  children  who  fhall  be  then  living*  H> 
tf?  *ftMe  for  l,fc»  dies  leaving  a  #  fon  and  a  daughter,  and  his  wife,  who  then 
dUpofe  of  the  °  enters  and  marries  a  fecond  hufband,  and  the  fecond  huf- 
fce.  Cart.  232.  band  and  (he,  by  leafe  and  reteafe,  convey  the  lands  to  A. 

s*c!  L'i  will    anc*  ^'8  heirs,  t0  *c  u^e  °^  l^e  w^'c  ^or  ^c>  without  im- 

JUp*°  149.         peachment  of  wafte,  remainder  to  her  daughter  and  the 

*  T  240  1  s  °^  ^er  b°ty*  remainder  to  the  fon  and  his  heirs,  with 

Tii  str  a  Powcr  to  rcvo^c  an<*  ^m^  ncw  u^cs :  ^he  ^rft  queftion 

Ambler  7 50^*    was,  Whether  the  wife  had  an  eftate  in  fee,  or  only  an 

eftate  for  life,  with  a  power  to  difpofe  of  the  inheritance  ? 

And  the  Court  held  this  to  be  only  an  eftate  for  life,  with 

a  power  to  difpofe  of  the  inheritance.  Etper  Parker ,  C.  J, 

The  difference  is  where  a  power  is  given  with  a  parti* 

cular  limitation  and  defcription  of  the  eftate,  and  where 

generally,  as  to  executors  to  fell  or  to  give ;  for  he  that 

can  give  or  fell  an  eftate  in  fee,  muft  have  an  eftate  in  fee* 

2dly,  The  queftion  was,  Whether  this  power  could  be 

conftrued  as  a  power  appendant  to  the  eftate  for  life,  to 

as  by  the  deftroying  of  that  it  might  be  deftroyed  or  ex* 

a  Show.  pi.  28.  tiiiguiftied;  or  a  collateral  one  ?  And  Powell,  J.  faid,  This 

1  l^w"  ?6*"     was  not  a  Powcr  appendant  or  appurtenant,  nor  was  it  in 

4  Leon.  41.  ^ 

8 
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the  nature  of  an  emolument  to  the  eftate,  like  a  leafe  for.  *  Leott«  6*« 
life,  with  a  power  to  make  a  leafe  for  twenty-one  years;  JfJ^i$fl«5iee 
for  that  affeds  the  eftate  for  life,  and  is  concurrent  with  t*  ween  a  power ' 
it,  and  has  its  being  and  continuance,  at  lead  for  fome  appendant  to  the 
part,  out  of  it ;  but  this  power  arifes  after  the  eftate,  and  Jjjj*  Cro^Carl 
has  its  effeft  upon  another  intereft  ;  fo  that  the  eftate  for  16, 160.  ^LtoZ 
life  is  pcrfeft  without  it,  and  no  ways  altered  nor  affe£ted  7"-  Bli^e?ifc 
Jby  the  execution  of  it.     Et  adjournatur.     And  afterwards  ]*   \  Bul^ 
at  another  day,  Parker,  C.  J.  delivered  the  opinion  of  the  219,  &c.  »Jon« . 
Court,  that  this  was  only  an  eftate  for  life,  and  that  the  ,07>  "3»  *37* 
difpofing  power  was  a  diftinft  gift ;   becaufe  the  eftate 
given  is  cxprefs  and  certain,  and  the  power  comes  in  by 
way  of  addition :  And  that  this  differs  from  the  other 
cafes,  which  are  general  and  indefinite,  viz.  A  devife  to 
7.  S.t  and  that  he  (hall  fell \  or  a  devife  to  J.  S.  to  fell, 
trV.    In  thefe  cafes,  becaufe  the  party  is  empowered  to 
convey  a  fee,  he  is  conftrued  to  have  one,  he  having  no 
cxprefs  eftate  divided  from  the  power 5  but  here  the  power 
is  a  feparate  gift  diftinguifhed  from  the  eftate,  and  the  1  RolL  Afe. 
eftate  given  is  a  certain  and  exprefs  eftate.     Vide  10  H.  8.  3|9t  9-   »  **»• 
9.  1  Inft.  9.  Mo.  57.  3  Lev.  71.    1  Jones  137.   Lot.  91,  5  *  a' 
34.  2  Lev.  104.  1  Mod.  189. 


accent  [  h«  ] 


I 


T.     The  Lcffee  of  Carter  verfus  Tafli. 

[Hill.  6  W.  M.    jf/Nifi  prius,  coram  Holt,  C.  J.] 

N  ejeEhnent  thefe  points  were  held  for  law  by  Holt,  Holta54.S.C» 
C.  J.  1  ft,  If  leffec  for  years  be  made  tenant  to  the 
precipe  by  leafe  of  a  freehold  to  fuffer  a  common  recovery,  Ftr#  7* 
that  by  this  the  term  is  not  merged,  but  preferved  and  re- 
vived by  the  faving  of  former  rights  in  the  ftatute  27  H.  8. 
of  ufes. 

*dly,  If  a  termor  levy  a  fine  come  ceo,  fcV.,  tliis  {hall  not  Difcent  que  toll 
bar  him  in  the  reverfion,  for  he  may  avoid  it  by  plea  of  ^mediata  Co. 
partes  finis  nihil  habuerunt  (a).    3dly,  A  difcent  which  tolls  Lit.  aaj.  b. 

(a)  Hard.  401*  If  the  conn  for  of  a  not  put  the  landlord  out  of  pofleffion. 
fine  is  only  tenant  for  years,  it  does    Tjtfeti  v.  Clarke,  3  Wilj\  541,  556. 

entry 
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Coverture  to 
avoid  fuch  dif- 
cent  muli  be 
continual. 


©ifrtnt. 

« 

entry  ought  to  be  an  immediate  difcent;  and  there- 
fore if  a  feme  diffeiforefs  take  hufband,  and  hath  iflb'e  and 
dies,  and  after  the  hufband  dies,  the  difcent  to  the  ifiue 
does  not  take  away  entry,  becaufe  the  interpoCtion  of 
tenant  by  the  curtcfy  does  impede  it.  4thly,  Coverture 
to  avoid  a  difcent  ought  to  be  continual  from  the  time  of 
the  diifeifin  to  the  difcent :  for  if  a  feme  be  fole  at  the 
time  of  the  diifeifin  or  of  the  difcent,  of  any  time  inter* 
mediate,  her  entry  is  not  preferved,  becaufe  fhe  had  an 
opportunity  to  enter  and  prevent  the  difcent.  As  if  a 
feme  covert  is  a  difieifee,  and  .after  her  hufband  dies  fhe 
takes  a  fecond  hufband,  and  then  the  difcent  happens,  this 
difcent  fhall  take  away  the  entry  of  the  feme  •,  and  upon 
this  lad  point  the  plaintiff  was  nonfuited  (*)•  1  Lift.  338, 
*4<5,  353- 


(a)  This  point  is  eftablifhed  in  the 
cafe  of  Stvwell  v.  Ld.  Zoucb,  Pltnxd. 
355. ,  and  confirmed  in  Dee  ex  dent. 
Durems  v.  Jcnest  ^TR.  300.  where  - 
it  is  agreed  per  Curiam,  that  on  tvery 


ftatute  of  limitations,  if  a  difability  be 
once  removed,  the  cime  mull  continue 
to  run,  notwithftanding  any  fubfequent 
difability,  either  voluntary  or  invo- 
luntary. 


2.     Clerk  verfus  Smith. 

[Hill.  10  &  11  Will.  3.  C.  B.  Rot.  1257.  Comyns72.  S.  C] 


Where  the  time 
eftate  it  deVifed 
to  H.  which  he 
would  have 
taken  by  difcent, 
he  it  in  by  dif- 
cent, notwith- 
ftanding the  pof- 
fibilicy  of  a 
•barge.    Hob. 
30.  Vaugh.»7i. 
a  Sid.  80.  Mod. 
Cafes  13. 
1  Lutw.  193. 
S.C.  N.L.244. 
Clift.  17.   Le?. 
Ent.  115.     Lex 
Man.  149* 

*[242] 

1  her.  U7. 
Port  413.  2  Lev. 
6°»  79.    Plowd. 
54,5.     Owen 


1  N  ejedment  on  a  fpecial  verdift  the  cafe  was,  J.  S.  de- 
*  vifed  lands  to  his  daughter's  fon  [who  was  alfo  his 
heir]  and  to  his  heirs',  upon  condition  that  he  fliould  pay 
200  /.  to  fuch  a  perfon  out  of  the  faid  lands,  as  the  wife 
of  the  devifor  would  appoint  by  her  deed.  The  grandfon 
entered,  and  the  wife  made  no  appointment ;  then  the 
grandfon  died  feifed,  leaving  an  heir  a  parte  mater  no,  under 
whom  the  plaintiff  claimed,  and  an  heir  a  parte  paternay 
under  whom  the  defendant  claimed.  The  queftiorf  was, 
"Whether  the  grandfon  was  in  by  difcent,  or  in  by  *  pur- 
chafe  under  the  will :  And  it  was  adjudged,  that  he  was 
in  by  difcent,  and  not  by  purchafe,  tor  the  "devife  gives 
him  the  fame  eftate  the  law  would  have  given  him,  .under 
a  poflibility  of  being  charged,  which  never  happened  (b) ; 
by  confequence,  as  the  grandfon  took  it  as  heir  a  parte 
materna,  he  (hall  tranfmit  it  in  the  fame  manner  to  his 
heirs  a  parte  materna  :  And  Treby  C.  J.  and  Powell  J. 
denied  Gilpin's  cafe,    Cro.  Car.  161 .    Fide  2  Mod.  2S6. 


(b)  Whenever  a  devife  gives  to  the    ing  the  eftate  with  debts  and  legacies 
heir  the  fame  eftate  in  quality  as  he    will  not  break  the  defcent 


would  have  by  defcent,  he  (hall  take 
by  the  latter,  which  is  the  title  moft 
favoured  by  law,  and  merely  charg- 


Harg.  Co. 
Lit.  12.  b.  n.  2.  Allen  v.  Heber.  1  BL 
Rep.  22.  Hmrjl  v.  Earl  of  Wmthclfca, 
Bur.  879. 


£ 


Difcent  24a 

124.   3  Ltm.  64,  70.    Cre.  El.  833,  919.    Mo.  644.  »*5«-M'  Mo. 
271.  Dj.  371.  fiW.  204.  x  *'//•  -#r.  626.  g?;  ?£  §£ 

£1.  3x3,  840.  i  Co.  105.  Mod.Ctfiaaj. 


3.     Reading  twyfcr  Royfton. 

[Hill.  1  Ann.  B.  R.   Comvns  123.  S.  C.    2  Ld.  Raym.  829.] 

J  J  Had  two  daughters,  one  of  them  had  iffue  a  fon  and  a  b**iogtwo 
-"  •  died,  H.  devifed  the  land  to  the  fon  and  his  heirs  for  £*%*£ 
ever.     And  the  queftion  was,  Whether  the  fon  fhould  diev,  »d  H.  de- 
rake  all  by  the  devife,  or  the  one  moiety  by  difcent,  and  one  *ifel  *•*■  foa» 
moiety  by  devife  ?  For  then,  as  to  that  moiety  he  takes  by  Jjjj^ j£  ^ife# 
difcent,  his  aunt  will  be  coparcener  with  him.     Mr.  Cow-  1  Co.  93, 94, 
per  argued,  that  where  two  titles  concur,  the  elder  {hall  **•  gMoor ' **• 
be  preferred  ;  and  that  as  to  one  moiety,  which  the  grand-  \ ' a  qwJ  6.  * 
fon  has  by  the  devife,  he  has  the  fame  eftate  in  it,  and  no  Poftti?,  s.  c. 
other  by  the  devife,  than  he  would  have  without  it  j  and  p?*l5h*  *"* 
therefore  fince  the  devife  works  no  alteration  in  point  of  Gouidf!  141." 
eftate  as  to  that,  the  grand  fon  (hall  take  it  in  potion  Jure,  Cro.  El.  431. 
which  is  by  difcent :  as  if  the  father  having  fome  lands  *  Lev- 1%7' 
borough-englifh,  and  fome  frank-fee,  (hould  devife  all  his 
lands  to  his  eldeft  fon  and  his  heirs.     But  it  was  refolved 
by  the  Court,  that  the  eldeft  fon  fhould  take  all  by  the  de- 
vife, and  could  not  take  a  moiety  by  the  difcent  as  heir, 
and  a  moiety  by  the  devife ;  for  there  can  be  no  fuch  dif- 
cent as  the  difcent  of  a  moiety  to  one  coparcener  as  heir ; 
one  cannot  plead  a  difcent  umfilut  &  cobaredi)  but  it  is  a  There  cannot  be 
difcent  to  all :  And  the  Court  agreed  the  rule,  viz.  Where  •  djfcentof  * 
a  devife  to  an  heir  gives  the  fame  eftate  which  would  de«*  ^rceneruT 
fcend,  the  devife  is  unneceflary,  &  nihil  operator ;  it  has  heir.  Co.  Lit. 
no  efre£t,  and  therefore  it  is  void :  But  here  is  not  a  de-  l63«  ••    ***£• 
vife  to  an  heir;  both  coparceners  make  the  heir,  and  the  ***   Co.  LiJ 
one  is  not  an  heir  without  the  other ;  and  fuppoGng  the  26, 6. 
devife  void  as  to  one  moiety,  the  other  moiety  muft  de- 
fcend  to  both :  But  the  grandfon  muft  take  by  the  devife 
in  this  cafe,  becaufe  nothing  can  defcend  to  him  ut  ant 
cobmredu     Afterwards  a  point  was  ftirred  in  this  cafe  up- 
on the  ftatute  of  limitations,  for  which  fee  title  Limita- 
tions. 

4.     Clements  verfus  Scudamore.  £*43] 

[Hill,  a  Ann.  B,  R.    2  Ld.  Raym.  1024.  S.  C.    1  Wms.  63.  jf      /y%       9 


T  N  ejeSment  a  fpeclal  verdift  was  found,  viz.  A.  had  6  Mod. 
*    five  fofts,  and  the  youngeft  fon  died  in  the  life  of  the  "?•  J* 


.Cfcfe 
.c.  Holt 

father,  leaving  iffue  a 'daughter,  after  which  the  father  ^ilikM^kl 
Vot.L  X  purcbafed 
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fcend  to  tfce  re-  purchafcd  copyhold  lands  of  the  nature  of  borough-fcnglftfty 
^yoinglftfw.  which  by  cuftom  were  defccndible  to  the  youngeft  fon  and 
i  Roil.  Abr.  his  heirs.  The  father  died  feifed,  and  the  fourth  fon  en- 
5°k  h  sid,a67,  tered  $  and  now  the  queftion  was,  Whether  the  fourth 
»  Keb.'  \\u  fon»  or  the  daogfcter  of  the  fifth  fon,  (hould  inherit  thefe 
sDmv.  150.  lands:  And  Holt,  C.  J.,  delivered  the  resolution  of  the 
1  LeV  ,7*o293'  Court,  viz.  The  daughter  (hall  inherit  jure  reprtfentatknu  9 
Styie  145I 6.  f°r  hy  this  cuftom  the  youngeft  fon  is  put  in  the  place  of 
4  Leon.  343.  the  eldeft  at  common  law  •,  and  as  at  common  law  the  iflue 
■  ^J1^'0^  of  the  eldeft  is  preferred  jure  reprafentationis,  fo  by  thia 
Car.  41  u  Cro.  cuftom  (hall  the  iflue  of  the  youngeft.  If  a  man  feifed  of 
Jac.  198.  lands  of  the  cuftom  of  gavel-kind  have  |flue  three  fons,  and 

one  of  the  three  dies,  leaving'  iflue  a  daughter,  in  the  life 
of  his  father,  this  daughter  (hall  inherit  the  part  of  her  fa- 
ther, and  yet  (he  is  not  within  the  words  of  the  cuftoni  % 
Which  vide  Raft.  143.  a.  §  gavel-kind,  terra  inter  bsrtdei 
mafculos  partialis  &  partita,  for  (he  is  no  male,  but  the 
daughter  of  a  male,  and  heir  by  reprefentation.  In  the 
year  1 560,  there  was  a  cafe  between  Fane  and  Barrs  it  U 
entered  Hill.  1659.  &**•  779-  The  cuftom  was,  that  the 
copyhold-land  of  every  tenant  dying  feifed  defcended  to 
the  youngeft  fon.  A  furrender  was  made  to  theufe  of  A, 
and  his  heirs ;  A.  died  before  admittance,  and  it  was  agreed 
his  youngeft  fon  (hould  inherit  if  A.  had  been  admitted  ; 

1  Dant.  184.     but  in  this  cafe  A.  being  not  admitted,  it  was  adjudged  the 

Silken  JSJ?  cldcft  fon  fcouU  inherit  »  and  that  is  by  rcafon  of  Ac 
.  cuftonu,  where.  ftri&nefs  of  the  cuftom,  which  required  a  feifin  and  a  dy- 
of  the  iiw  take*  Jng  fcifcd .  but,  by  the  report  I  have  of  that  cafe,  the  Court 
chi."  G>.  L?t.  ^a^  lt  ^a<*  bccn  otherwife,  if  this  land  had  been  found  to 
1 10, 175.  b.  '  be  of  the  cuftom  of  borough-englifh  or  gavel-kind ;  for  the 
Dyer  196.  Mar.  jaw  ^j^g  notice  of  thefe  cuftoms,  but  not  of  fuch  fpecial 
45*  54-  cuftoms  which  muft  be  pleaded  by  him  that  would  take 

advantage  of  them,  and  muft  be  taken  by  the  Court  to  be 
as  they  are  fet  forth  by  the  pleading,  and  no  otherwife* 
Where  cuftom  In  the  cafe  at  bar,  the  cuftom  is  exprefsly  found  to  be  dif* 
raikes  in  heir*  ccndible  to  the  youngeft  fon  and  his  neirs,  though  the 
til  incidents Jn*  words  his  heirs  are  neecllefs,  for  die  law  would  imply,  all 
courfc  of  dif-  neceffary  incidents  and  confequences  in  the  courfe  ot  dif- 
*B6nu-  ^^  cehts.  If  the  father  be  diffeifed  and  die,  the  right  of  en* 
%  Roll.  Abr.  S  try  (hall  defcend  to  the  youngeft  fon \  if  the  youngeft  foil 
780.  Noy  115.  die,  the  fame  right  of  entry  (hall  defcend  to  his  daughter; 
62^°|!i.  t*l  an<*  ^c  y°ungcft  ^onf  heing  heir  by  cuftom,  (hall  have  hit 
501!  6  Mod. '  age  as  if  he  were  heir  at  common  law.  And  the  Court 
120. 1  Ley,  172.  denied  the  cafe  *  of  1  Leon.  109,  208.,  and  inclined  againft 
3«2!' J  l^!/*.  the  °PJni°tt  otCroke,  in  I  Cro.  410.,  Reeves  verfus  Malfiert 

2  D«nv.  542.  '  and  faid,  if  a  leafe  be  made  to  H.  and  his  heirs*  for  three 
pi.  4. 549.pl.  4,  iive«,  of  lands  of  the  nature  of  borough-englifh,  this  de> 
486? 4^*!' —  fcendibje  freehold  (ball  go  to  the  youngeft  jbo,  though  it 
*  f  2AA 1    ls  a  ncw  creatc<*  &*tc>  f°r  the  cuftom  is  inherent  in  the 

^T  J  '  }?nd  j  an4  fo  it  is  of  a  rent,  for  it  iffues  out  of  the  land  1 

xi  imd 
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tad  the  introducing  the  fame  rules  of  difeent  in  all  cafes 
relating  to  the  fame  land;*  tends  to  quictnefe  and  cer- 
tainty. 


SDtfconttnuante  of  gftate* 


Hunt  verfus  Burn. 


[Hill.  1  Ann.  B.  R.]  A  _     t     M 

L  J  A  tenant  In  tail 

levies  a  fine  to  B* 

jf  Tenant  in  tail  levies  a  fine  to  the  ufe  of  J.  S.  for  the  for  B/,  lift, 
"•    life  of  J.  S.  with  warranty,  and  after  that  levies  a  Jjjjf J"?-?* 
fine  to  the  ufe  of  himfelf  and  his  heirs  with  warranty,  and  Hm  totheriTof 
after  that  bargains  and  fells  to  another  and  his  heirs*    Et  A.  andhitheift, 
fer  Holt  C.  J.,  and  Pwelt,  it  was  held,  g*  HTa** 

1  ft,  That  the  firft  fine  made  a  difcontinuance,  but  it  Ante  57V  Poft 
"was  only  a  difcontinuance  for  the  Ufe  of  J.  S.,  becaufe  the  3i9»  4". 
wrongful  eftate  that  caufes  the  difcontinuance  was  only  an  SSSstoBi. 
eftate  for  his  life,  and  the  difcontinuance  could  remain  no  er  than  the 
longer  than  that  eftate.  wrongful  eftam 

adly,  The  fecond  fine  could  not  enlarge  the  difconti-  <££*!£ 
nuance,  becaufe  the  eftate  raifed  by  the  fine  returned  back 
to  the  conufor,  and  confequently  tne  warranty  which  was 
annexed  to  it  was  extinguifhed ;  and  it  would  be  a  vain 
thing  to  make  a  difcontinuance  for  the  fake  of  that  war- 
ranty which  was  deftroyed  in  its  creation. 

3<ily,  Suppofe  the  fecond  fine  had  been  levied  to  J?.  S. 
a  ftranger,  yet  during  the  life  of  the  firft  conufee  this  fe-  Co.  Lit.  313. 
cond  fine  makes  no  difcontinuance,  becaufe  the  eftate  was 
turned  to  a  right  by  the  firft  fine,  and  the  fecond  fine 
could  not  turn  it  more  to  a  right  •,  fo  as  it  is  not  a  prefent 
or  an  immediate  difcontinuance ;  but  if  the  firft  conufee  f  24.  C  1 
die  in  the  life  of  tenant  in  tail,  then  it  becomes  a  difcon-  '        - 

tinuance ;  for  the  new  reverfion  which  tenant  in  tail  earn- 
ed, and  to -which  the  warranty  was  annexed,  is  executed 
tn  pofleffion  in  R.  &,  and  there  was  no  right  of  entry  or  t  Jon.  now 
aftion  in  any  body  when  the  eftate  was  executed ;  for  the  £»•  j*»  *9* 
tenant  in  tail  could  not  enter,  and  the  iffue  had  no  right  >        *4t  7*« 
and  they  compared  it  to  Litt.feff.  620,  622. 

And  Powll%  J.  faid,  It  was  thought  anciently  that  no 
advantage  could  be  taken  of  a  warranty  but  by  picador: 


345  £)tffei(sn,  ©eitfm 

If  the  iffue  could  enter  they  thought  the  warranty  wad 

loft,  and  therefore  created  discontinuances  in  Safeguard  of 

the  warranty  :  But  it  is  otherwife  now.  Vide  I©  (5. 97.  h 

Tbcre  may  U  And  he  held  there  might  be  a  discontinuance,  which 

thicTtmoHhe*turn8  theeftate  to  aright,  and  yet  does  not  take  away  the 

..  ettaic  to » right,  right  oS*cntry,  and  that  a  warranty  might  bar  where  the 

and  not  take       reverfion  was  only  difplaced  and  turned  to  a  right,  though 

away  entry.        ^c  ^.^  ^  cntTy  was  nct  taken  away.     As  if  tenant  in 

tail  makes  a  leafe  for  the  life  of  ieffee,  and  after  grants 

Lut.  77©t7^*-    his  revcrfion  to  J.  S.  and  his  heirs  with  warranty,  this 

£facn*°i9."     r"  warranty  is  annexed  to  an  eftate  in  fee,  and  yet  here  is  no 

t  lnft.  333.       immediate  discontinuance,  fo  as  to  toll  the  right  of  entry ; 

11 H.  8.12,13.  neverthelefs,  if  this  warranty  defcend  upon  the  iffue,  and 

there  is  afiets,  this  will  be  a  bar,  which  (hews  a  warranty 

may  bar  without  a  discontinuance, 

N.  The  judgraeat  in  this  cafe  was  affirmed  /*  Dem.  Br§c.  1  Bro.  P.  C.  53. 


mtttiCm,  &ti&n. 


i.     Smartle  verjus  Williams* 

/'.  tf'  /?,  4<fc  [PaS.  6W.&M.  B.  R.J 

Mortgagee  core-  C\  N  a  trial  at  bar  the  cafe  upon  evidence  was :  A  man 
nantithatmort-  ^  made  a  mortgage  for  years  to  A.>  who  without  the 
lVS}onmU&!"  n^rtgag01"'*  joining  affigned  it  to  5.,  who  affigned  to  C* 
fauitof payment,  under  whom  the  plaintiff  in  eje&mcnt  claimed;  and  it 
and  affirm  Af-  was  obje£ted  by  Levin,  that  though  he  admitted  the  firft 
ao*w™h  mortgagee  might  well  aflign  without  making  any  entry  or 
only  tenant  at  joining  the  mortgagor,  who  is  but  tenant  at  will  to  the 
fuffcrance,  but  mortgagee,  and  his  poffeflion  as  Such  is  but  the  poffeffion 
toprf^ta  of  Ws  *  mortgagee  j  yet  the  affignment  of  the  firft  mort- 
not  turn  the  gagee  determined  the  leafe  at  will,  and  the  mortgagor 
te™  to  gj^jg  thereby  became  tenant  at  Sufferance,  and  his  continuance 
Poft  i&>/s.  c."  m  pofleffion  divefted  the  term,  and  turned  it  to  a  right,  (6 
Hd!t47*.Comb.  that  it  could  not  be  affignable  without  JB.'s  entry  on  the 
*47*  mortgagor's  joining}  that  it  was  at  lead  a  diveftiqg  of  the 

*£  £46  ]    term  at  the  ele&ion  of  the  affignee  according  to  Blunder 
and  D<rw\  cafe,  %  Cn*  305.    And  B.  the  affignee  had 

made 
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made  his  election,  and  brought  an  cjcftmcnt  againft  the 
mortgagor,  which  admitted  his  being  out  of  pofleflion ; 
and  they  (hewed  the  record  itfelf,  wherein  the  affignee. 
was  leflbr  of  the  plaintiff.  Sid  per  Hoit,  C.  J.  Upon  ex- 
ecuting the  deed  of  mortgage,  the  mortgagor,  by  the  co- 
venant to  enjoy  till  default  of  payment,  is  tenant  at  will  (a)% 
and  the  afiignments  of  the  mortgagees  could  only  make 
the  mortgagor  tenant  at  fufferance,  but  his  continuing  in 
pofleflion  could  never  make  a  difieifm,  nor  diverting  of 
the  term ;  Otherwife,  if  the  mortgagor  had  died  and  his 
heir  had  entered  •,  for  the  heir  was  never  tenant  at  will,  Co.  Liu  56, 57. 
but  his  firft  entry  was  tortious ;  or  if  the  mortgagee  had 
entered  upon  the  mortgagor,  and  the  mortgagor  had  re- 
entered ;  for  the  mortgagee's  entry  had  been  a  determina- 
tion of  the  will,  and  the  re-entry  of  the  mortgagor  had 
been  merely  tortious.  And  as  to  the  bringing  an  eject- 
ment, it  was  faid,  that  could  not  admit  an  aftual  divert- 
ing, io  as  to  turn  the  term  to  a  right,  for  that  was  not 
brought  to  recover  the  mortgage-term^  but  the  a£tual  pof- 
feffion  only  \  for  the  recovery  of  which  the  aflignee  of  the 
firft  mortgage  had  no  other  way  but  this,  or  to  make  a 
forcible  entry,  which  the  law  forbids ;  nor  does  the  aflig- 
nee appear  a  party  to  the  record,  but  only  a  leflbr  of  the  The  Court  tains 
plaintiff-,  fo  that  tnis  record  can  be  no  evidence  or  eftop-  ■*£•  th*?ln. 
pel  againft  him,  and  the  Court  will  take  notice  that  an  ^fiawouipro* 
ejeftment  is  only  a  fi&itious  proceeding  for  recovering  the  cceding. 
pofleflion  which  cannot  well  otherwife  be  obtained ;  and 
the  entry  laid  in  the  declaration  or  confeflbd  by  the  defend- 
ant, is  not  an  entry  that  is  real  5  for  it  (hall  neither  avoid 
a  fine,  nor  be  fufficicnt  evidence  to  fupport  trefpafs  for 
the  mean  profits  (5). 

(*)  The  do&rne  of  mortgagor  be-  has  an  aftual  cftate  in  equity,  which 

ing  tenant  at  wiU  to  the  mortgagee,  is  may  be  devifed,  granted,  and  entailed ; 

difcufled  much   at    length   by   Lord  that  the  entails  of  it  may  be  barred. 

Mans  field,  and  Ajhburfl,  J.  in  Mefs  v.  by  6nc  and  recovery,  but  that  he  only. 

GaJItmort,  Doug.  279.  (265.)  and  by  holds  the  pofleflion  of  the  land,  and 

Mullery  J.  in  Birch  v.  Wright >  1  T.  R.  receives  the  rents  of  it,  by  the  will  or 

3  £  ;   and  it  is  (hewn  that  the  ex-  permiffion  of  the  mortgagee,  who  may 

predion  is  only  applicable  by  way  of  by  ejectment,  without  giving  notice, 

companion.     Tnat  ah  hough  fome  of  recover  againft  him  or  hi*  tenant.    In 

the  qualities  of  a  tenancy  at  will  fub-  this  refpeft  the  eftate  of  a  mortgagee 

fift  between  mortgagor  and  mortgagee,  is  inferior  to  that  of  a  tenant  at  will, 

others  do  not.    And  that  when  a  quef-  In  equity  the  mortgagee  is  confidered 

tion  arifes  between  a  mortgagor  and  as  holding  the  lands  only  as  a  pledge . 

mortgagee,  it  will  be  quite  fufficient  or  fecurity  for  payment  of  his  mo- 

to  call  tbem  fo  without  having  re-  ney."    ButUr'*Co.&t.io$.  a.  n.  1. 
courfe  to  any  other  dtfeription  of  men,         (£)  Vide  Tajlor  v.  Horde,  1  Bur.  6o» 

or  .to  what  they  are  moft  like.    "  It  114.  Dee  v.  Horde,  Cewp.  6fy9  ButU 

is  now  eftabliihed  that  a  mortgagor  *•  1  to  Ge.  Lit;  330.  b. 


«tft 


£)fftretti 

2.     Anonymous. 

[Trin.  3  Ann.  B..  R,] 


j  Sid.  3*5.  If- 
fed  of  a  feu* 
tntry.    Co.  Lit. 


f)SR  Holt,  C.  J,  A  bare  entry  on  another  without  m 
w,.  «.*.  expulfion,  makes  fuch  a  fcfin  only  that  the  law  will 

sS?  a.  ^7 And!  adjudge  him  in  pofleflaon  that  has  the  right,  and  fo  are  the 
J34.  1  Leon,  words  intrawt  &fuit  imk/esfit.  prout  lex  po/lula*,  to  he  un-< 
*";  oJ^S*.  ^rftood  in  fpecial  verdi£ks }  but  it  will  not  work  a  dit- 
Cdwp.689.  '    fcifin  or  abatement  without  aftual  expqlfion* 


[247]  toiftttte. 


I.    Walter  vtrfu*  Rumhall, 

[Trio.  7  Will.  3.  B.  R,     i  Ld.  Raym.  53,  S.C.J 


8.  C.  4  Mod.    •T'ROVEBt  for  fix  hogs  \  fpecial  verdift  was.  found* 

i^,3?cC1J  w*"  ^at  ^e  *anc*8  demifed  lying  in  two  counties, 

33*  Diftreft  m  w?*  P***  fa  tne  hundred  of  -4-  in  /Pi//ft  and  part  in  the 

two  hundred*,     hundred  of  2?.  in  Southampton,  the  leflqr  for  jent-'arrcar 

w  .£• an<l  B«    diftrained  in  both  hundreds,  and  the  diftrefs  being  not  re- 

cmntfes^'oath  plev}ed  in  five  days*  notice  was  given  to,  the  owner  of  the 

upon  falcadmi-    goods,  and  then  he  fent  for  the  qonftabje  of  A.t  who,  in 

^^bieof  a     ^e  P*^11^  °*  ^c  conftable  of  B.x  fold  them  in  the  hun- 

inB.*weU.     *     dredofJS.     Jit  per  Cur.  iff,  Pcrfunal  notice  is  fufficientj 

45  £•  3«  9*        for  notice  is  the  thing  required.     2dly,  Notice  to  {he 

owner  is  fufficient  again  ft  him  in  tTover  j  but  if  the  tenant 

had  brought  a  replevin,  that  would  no;  haye  ferved  as  to 

him,  but  he  muft  have  had  notice  alfo. 

3dly,  Though  the.  act  requires  the  oath  (hould  be  ad- 
jniniftcrcd  by  the  conftable  of  the  hundred  where  the 
goods  are,  and  here  the  conftable  of  A.  adminiftered  the 
oath  in  the  hundred  of  B.,  where  he  had  no  authority  \ 
yet  this  was  held  good,  becaufe  the  defendant  could  not 
fever  the  diftrefs,  it  being  entire  as  the  caufe  was,  and  the 
hundreds  contiguous,  fo  that  the  driving  was  lawful,  and 
•  continuance  of  the  firft  talking  (a),     tied  per  Cur.  A  di(t 

(«)  r&  ace.  lead.  69.    2  WilJ.  354,    3  tyl/.  195. 

ptfc 


tteh  w  Mi Jdftfex  ought  not  to  be  driven  into  a  diftant 
sbunty,  as  Hamjjfbirt* 

a.    Cotfworth  twyfo  Bettifon. 

[JMich.  8  Will.  3.  C.B.    1  Ld  Raym.  104.  S.  C] 

I N  a  parcofraBo  it  is  no  ofejeaion,  that  the  plaintiff  (hews  ^^J;*^  b 
*    no  tide  to  diftrain  •,  therefore  the  defendant  cannot  ™*£X  JJJ^ 
Jufitify  breaking  the  pound  and  taking  them  out,  though  may  refcue  be- 
the  diftrefs  was  without  caufe,  becaufe  they  are  now  in  **•  ^^d" 
a&ual  cuftody  of  law;  yet  mte,  before  impounding  he  ^fi^^Co" 
plight  have  refcued.  23  • 

Abr.  673.   Mod.  Cafe  115.     F.  tf.  B.    10*    3BL  Com*  is.    Gibb.  oa  DiSrelfcs,  51. 
I  And.  3J.  •  , 

wSh?*:.       r     • 
3.     Vafpcr  wfyfor  Eddows.  »      [  248  ] 

£Paf.  12  Will.  3.  B.  R.   Rot.  316.    1  Ld.  Raym.  719.  S.  C] 

**p  RES  PASS  for  breaking  the  plaintiff's  clofc,  &Tr.,  ^dlfllSct 
-*     and  trending  down  his  grafs  with  hogs,  &c.    The  de-  capiw  brin*  "* 
fendant  as  to  all  but  one  hog  pleaded  non  cuLy  and  as  to  trefpaft,  unicfi  it 
that  pleaded,  that  the  pjaintiff  diltraincd  it  damage-feafant  ^^".^  ** 

>  l        r  r      r   T         i     •  f     i     •      •         t°  wholly  without 

for  the  fame  trefpafs,  and  impounded  it  in  the  common  hii default; 
pound*  the  plaintiff  replied,  that  the  hoe  efcap.ed  without  ©therwifeifit 
bis  aflent ;  that  he  neither  then  nor  yet  is  fatisficd  for  the  J^4^  QJ*g 
damage.    Upon  demurrer  it  was  faid  for  the  plaintiff,  that  Holt  156." 
the  hog  was  only  as  a  pledge,  and  that  he  could  not  tie  it 
in  the  pound,  and,  where  a  diftrefs  dies,  the  diftrainer 
may  diftrain  again,     3  Cro.  162.    2  Leon.  174.  pi  211. 
13  H.  4.  17.  2  Inft.  107.  Crof  Car.  148.,  and  that  where 
one  pleads  levy  by  diftrefs,  13 c.  he  mult  conclude,  tsf  Jip 
nil  debet)  or  quod  adhuc  detinet.    28  H.  6.  6*    35  J£.  6.  io. 
ftqft.  175.  Go.  Ent.  496.      Of  this  opinion  was  Gould,  J. 
contra  Hqk  C.  J.,  Tu*ton,  and  Powysy  who  held  that  there 
was  a  time  when  the  plaintiff  could  not  have  any  a£Hoa 
for  this  trefpafs,  viz.  while  the  hog  was  in  the  pound,  and 
Jt  was  the  plaintiff's  fault  to  put  him  in  a  pound  which 
could   npt  hold  him ;  alfo  it  is  the  diftrainer's  pound* 
F.  N.  B.  loo*  He  might  have  put  him  in  any  other  place, 
even  into  a  pound  covert ;  and  he  does  not  fay  it  efcaped 
abjque  defetfufuo,  but  abj que  affenfufuo.     If  a  diftrefs  dies  in  y«It.  96. 
the  pound,  the  a&ion  revives,  for  the  diftrefs  failed  by  «  Roll.  aw. 
the  a£t  of  God ;  otherwife  where  it  efcapes,  efpecially  %*'  £  *• 
unlefs  it  be  made  to  appear  that  the  plaintiff  was  in  no  de-  jacTjtf*     *' 
fault,  which  is  not  dpne  in  this  cafe  {  for  his  own  default 
eught  pot  to  entitle  him  to  another  action,  nor  fubjeft  the 
X4  defendant 
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vi.  Parker  119.  defendant  to  a  double  punifliment  for  the  fame  eaufc, 
viz.  the  lofs  of  his  pig,  and  the  damages  and  cofts  of  this 
a&ion. 


4,     Vinkeftone  verfus  Ebden. 

[Mich.  10  Will.  3,  B.  R.     1  Ld.Raym.  384.  S.  C] 


*T*  R  O  VE  R  for  his  anchor  and  fails  ;  upon  not  guilty 
*     pleaded,  a  fpecial  verditt  was  found,  viz.  That  the 


fcirtli.  357. 
5  Mod.  359.  # 

ofafhipdiftrtin-  mayor  and  burgeffes  of  NevjcqftUy  by  cuftom  time  out  of 

able  for  port  du    mind,  had  u fed  and  ought  to  repair  the  port  there,  and 

*r6.  s.*c!^4oit  ^  *n  consideration  thereof  a  toll  of  5  s.  (a)  per  chaldron 

674.  3  Lev.  37.  of  all  coals  exported,  to  be  paid  by  the  exporter  \  and  for 

that,  by  the  fame  cuftom,  had  ufed  to  diftrain  any  thing 

diftrainable ;  and  that  the  defendant,  being  mailer  of  a 

veflel  loaded  with  coals  intended  to  be  carried  out  of  the 

faid  port,  refufed,  and  for  this  they  diftrained  the  faid  an* 

chor  and  fails,  being  part  of  the  tackle  belonging  to  the 

Special  verdia     faid  (hip;  and  if  this  was  diftrainable  they  found  for  the 

fbgk  "tot.*      *  dcfcn<*ant,  otherwife  for  the  plaintiff:  And  Mr.  Northey 

*  f  2  ac\  1    urKec'>  *"***  ^e  conclufion  of  the  fpecial  verdici  being  upon 
L    ^y  J    a  fpecial  point,  the  Court  could  doubt  of  nothing  but  wha$ 

was  thereby  referred  to  them.  Fide  5  Co.  97.  1  Cro.  21. 
Mo.  2t1.pL  420.  However,  the  Court  hevard  and  over-, 
ruled  all  the  other  objections,  and  held,  ift,  That  it  was 
not  necefTary  the  town  (hould  fhew  that  they  actually  did 
keep  the  port  in  repair,  for  their  keeping  the  port  in  re* 
pair  is  not  the  confideration,  but  their  being  bound  by  cufc 
torn  to  do  it.  2dly,  That  though  the  mafter  is  not  ftric"ily 
the  exporter,  yet  as  to  port-duties  the  mafter  is  always 
looked  upon  as  fuch,  and  is  the  perfon  anfwerable ;  for  to 
put  them  to  feek  the  merchant  to  anfwer  duties  is  imprac- 
ticable, and  it  is  but  reafonable  the  mafter  (hould  pay  a 
duty  for  the  benefit  of  the  port,  and  that  the  town  (hould 
have  the  duty  who  are  to  maintain  the  port. 
ii  H.  S.  *5#  As  to  the  diftrefs,  it  was  argued,  that  the  inftruments  of 

•  Inft.  133.  trade  are  not  diftrainable,  viz.  A  millftone  is  not ;  averia 
197' 3"  Buift.  caruca  are  not ;  a  horfe  in  a  fmith's  (hop  cannot  be  diftrain- 
•70.  Cro.  El.  ed ;  that  the  goods  fubjeft  to  the  toll  only  can  be  taken, 
5S°*  and  this  was  part  of  the  (hip,  and  going  from  market.  Vide 

3  Cro.  22-j.pL  14.  Dy.  199.  1  Leon.  231,  105.  3  Cro.  550, 
569.  Noy  68.  I  Infi.  47.   1  Sid.  348.  Dy.  312. 

On  the  other  fide  it  was  faid,  Averia  caruee  are  not  pri- 
vileged where  there  is  no  other  diftrefs  (V).  Vide  Jlat. 
51  if.  3.  2  Infi.  122,  133,  $6$.    So  it  is  of  inftrumentt 

(«)    In   Lord  Raymond's  Report,        (£)  R.*ce.  Gorton*. Falkenefi+T.R. 
$d.  565.   Fide  Cro.  JSA  596. 

of 
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of  trade,  as  if  there  be  two  millftones,  or  averia  otiofa. 
Mo.  214.  Dy.  302.  Godb.  67.  Onv.  139.  A  boat  is  dif- 
trainable,  ergo  a  fliip,  and  ergo  a  fail  of  a  (hip,     Dy.  117. 

Bed fer  Holt,  C.  J.  The  duty  arifes  from  the  goods  load- 
ed on  board  the  (hip,  with  which  the  mafter  is  charge- 
able ;  therefore  the   fliip,  and  every  thing  there  of  the 
mailer's,  is  chargeable  as  well  as  the  goods*     And  the  de-  Sir.  ntS. 
fendant  had  judgment* 


*'63//y/*s/ 


5.     Gifbourn  verfus  Hurft. 

[Hill.  8  Ann.  C.  B.] 


I  N  trover  upon  a  fpecial  verdid  the  cafe  was,  The  goods  H.  tmdertaklnf  * 
*     in  the  declaration  were  the  plaintiffs,  and  by  him  de-  J*^*^? 
Jivered  in  London  to  one  Richard/on,  to  carry  down  to  2fr>-  fcrimiy  for  hire, 
mingham.    This  Richardfon  was  not  a  common  carrier,  but  »■  eommon 
for  fome  Gnall  time  laft  pad  brought  checfe  to  London,  and  J*™1 J^n*  j£" 
in  his  return  took  fuch  goods  as  he  could  get  to  carry  back  kge*. 
in  his  waggon  into  the  country  for  a  reafonable  price* 
When  he  returned  home,  he  put  his  waggon  with  the* 
cheefe  into  the  barn,  where  it  continued  two  nights  and  a 
day,  and  then  the  landlord  came  and  diftrained  the  cheefe 
for  rent  due  for  the  houfe,  which  was  not  an  inn,  but  a 

I)rivate  houfe  j  and  it  was  agreed  per  Cur.,  that  goods  de-        [  2JO  J 
ivered  to  any  perfon  exercifing  a  public  trade  or  employ- 
ment to  be  carried,  wrought  or  managed  in  the  way  of  his 
trade  or  employ,  are  for  that  time  under  a  legal  protec- 
tion, and  privileged  from  diftrefs  for  rent ;  but  this  being  Co.  Lit.  47.  a, b. 
a  private  undertaking  required  a  farther  confideration ;  and  3  BolSr.  %io. 
it  was  refolved,  that  any  man  undertaking  for  hire  to  carry  ABtBP,#  4« 
the  goods  of  all  perfons  indifferently,  as  in  this  cafe,  is, 
as  to  this  privilege,  a  common  carrier ;  for  the  law  has 
given  the  privilege  in  refpe&  of  the  trader,  and  not  in  re- 
fpe&  of  the  carrier ;   and  the  cafe  in  Cro.  EL  596.  is  N07  68. 
ftronger.    Two  tradefmen  brought  their  wool  to  a  neigh- 
bour's beam,  which  he  kept  for  his  private  ufc,  and  it    . 
was  held  that  could  not  be  diftrained  («). 

{a)  Vide  Francis  v.  Wy*tt%  3  Bur,  In  the  former  report  the  general  doc* 

1498.   1  BL  483.  in  which  it  was  de-  trine  upon  the  fabjeft  is  very  fully  dif« 

termined,  that  a  carriage  landing  at  cuffed. 
livery  is  not  exempted  from  diftrefs. 


Domina  Regina  verfus  Speed.   Mich,  i  Ann. 
8.  R.    Vide  Title  Information* 


(     *$9    ) 


fpiftrttmtfon. 


■w 


i.     Pett  verfus  Pctt. 

[Trim  is  Will.  3.  B.  R.    1  Ld.  Raym.  571.  S.  C.  Corny**  %j. 
S.  C.  1  Wms.  25.  S.  C] 


Btotter"t  gnu*-  jur  R.  Ltchmtre  moved  for  a  mandamus  to  the  ordinary  tn 
Sit^tHr^  makc  dift"bution  on  the  22  far  23  Car,  2.  cap  10. 

the*'*  chiidiin.  And  the  queftion  was.  Whether  the  brother'?  grandfoq 
3  »• *  **•  (hould  have  a  (hare  with  the  daughter  of  the  fitter  of  the 
409.  Holt £59.°  inteftate  ?  Tbc  words  of  the  aft  are,  provided  no  reprefenta- 
1WUl.Rcp.51i  tion  be  admitted  amongfi  collaterals  after  brothers*  andjiflerf 
594- JUy.  40$-  children  :  And  it  was  urged,  that  this  aft  was  a  remedial 
j  Vent.*  307,  *aw  to  Prcvent  the  mifchief  of  adminiftrators  fweeping 
3x6,  323,  328.   away  the  whole  perfonal  eftate  of  the  inteftate,  and  there* 

*  JJ°*  a°9".  forc  to  be  taken  largely ;  fed  non  allocatur  per  Cur.  Foy 
a  Uv/j^t"      brothers'  children  are  the  children  of  the  inteftatefs  bro- 

*  Vent.  3 17.  ther;  for  the  inteftate  is  the  fubjefk  of  the  *6t\  it  is  hit; 
^J^b*  66^wl  eftate,  his  wife,  his  children,  and  by  the  fame  reafon  his 
17*  au.  36.  *  brother's  children  j  for  he  is  equally  the  correlative  to  all, 
Moll.  316, 369.  Vide  1  Ventr.  Traces  cafe,  in  which  Holt,  C.  J.  (aid  a  con- 
l^kll^u  fultation  was  at  laft  awarded. 
•8. 


3.   Prec.Ch. 


[  251  ]  ?•     Blackborough  verfus  Davis, 

[Paf.  13  Will.  3.  B.  R.     1  Ld.  Raym.  684.  S.  C.  Corny n«  9^. 
S.  C.  1  Wms.  40.  S.  C] 

Annr  not  en       a  Dminiftration  being  granted    to   the  grandmother, 

butilm*  i&ftri~  thc  aunt  movcd  for  a  ***ndamus  to  have  it  granted 

grandmother,  to  her,  which  was  denied,  (quod  vidi  title  Admini- 
the  Utter  being  Jhrator%  pi*  6.)  and  now  flie  moved  for  a  mandamus  to 
StTtV.^ c.  **aYC  a  diftribution,  being  in  equal  degree ;  and  Dr.  Lane 
Ca&aB.R.  615.  urged  (he  was  not  entitled  to  it,  being  not  fo  near  as  the 
Holt 43.  Piec.  grandmother^  for  the  grandmother  ftands  in  the  place  of 
Ciu  Ab?a4of ,-  *c  m°ther,  and  is  in  the  fecond  degree  to  the  inteftate ; 
Ex.  and  Ad.  £•  The  aunts  are  the  daughters  of  the  grandmother,  and  the 
!*•  5*   *  v««*   daughters  cannot  be  in  equal  degree  with  their  mother* 

3S3*  Amfci*!.  ^krc  ^  ftat»  *  7***  *•  '•  *7-j  #  onc  dicd  without  wift 

"  or  child,  his  mother  had  all,  and  his  fitters  and  brother* 

nothing.    The  father  furviving  has  ail  at  this  day ;  and 

the 


Di&rifrotiom  aji 

the  reafon  of  making  that  ad  was,  becaufc  the  mother 
might  marry  and  carry  all  away  to  another  hufband.     JSi  OWlawof  difr 
per  Holt,  Chief  Juftice,  *t  another  day,  No  mandamus  ^toS?*** 
ought  to  be  in  this  cafe.   9y  the  common  law,  before  and 
at  the  Conqueft,  the  children,  both  male  and  female,  in- 
herited alike,  and  the  eftate,  whether  real  or  perfonal,  de- 
scended to  all  equally.     Se/d.  Sadm.   134.   Lamb.  San. 
Laws  *6'fo>  167.    In  the  reign  of  H>  %.  females  began  to  Half  Uoo4ta« 
be  excluded  as  to  the  real  eftate,  and  the  males  inherited  «*»J  ^.whfc 
equally  the  focage-land.     Glanv.  /.  7.  c.  3.     At  that  time  7 vit/jaj. 
the  land  defcended  to  the  father,  if  the  (on  died  without  »  Vent.  .317. 
iffue?    Lamb,  aoa,  303.  L.L.  H.  1.  c  79.    And   yet  **£*{  \9 
about  this  time,  or  in  the  time  of  H.  2.,  the  father  and  %  chic/lUf. 
mother  began  to  be  excluded  as  to  the  real  eftate,  but  not  376. 
ps  to  the  perfonal.     And  as  by  common  law  father  and 
fnother  were  nearer  than  brother  or  filter,  grandfather  an4 
grandmother  are  nearer  than  uncle  and  aunt.     And  the 
grandmother  in  this  cafe  is  the  root  of  {he  kindred} 
whereas  the  a^nt  is  only  a  branch  (aju 

(4)  T^e  computation  of  proximity  grees  of   coofanguinity,  vide  t  St 

inuft  be  upon  the  rules  of  the  civil,  and  Com.   102.      Harg.  Co*  Lit.  23.  A 

not  of  the  canon  lafr.     Prec.  Cfr.  593.  1  BL  Law  Traflj,  14,  173. 
9  BL  Com.  504.    Concerning  the  dc- 


3.  Archbiftop  of  Canterbury  verfiu  Willis. 

[Hill.  6  Ann.  B.  R  ] 

PER  Cur.  Any  perfon  that  is  entitled  to  diftribution  AJniniftninrt 
within  the  flat.  22  Car.  2.  c.  10^  is  by  confequencc  *?*?***  I*°*B 
entitled  to  fue  the  adminiftrator  in  the  ecclefiaftical  court 
to  make  good  his  account  by  proofs,  and  examination  upon 
oath,  as  a  legatee  was  againft  an  executor  before  that  fta- 
f  ute.     Vide  the  report  of  this  cafe  at  large,  title  Executors. 


(      252      ) 
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Tenant  in  dower 
die*  before  wtit 
of  inquiry  exe- 
cuted, admini- 
ftrator  cannot 
bring  fci.  fa.  for 
tbe  damagf  s  and 
mefoe  profits. 
Carth.  133. 
3  Lev.  475.  Le?. 
£nt  76.   1  Lev. 

j  1*.     3  Mod. 
a&i.  S.C. 
1  Show.  97. 
Carth.  133* 
Holt  305. 


3  Mod.  a8i. 


Show.  *7i. 
Detainer  of  char- 
ters is  no  plea 
after  imparlance. 
9  Co.  18.  ■.  19* 
a.  Comb.  183. 
S.C. 


X.     Mordant  verfus  Thorold,  Bar. 

[Trin.  2  W.  k  M.  B.  R.     Intr.  Hill.  Ult.R0t.340  ]     " 

THE  plaintiff  brought  a  fcire  facias  as  adminiftrator  of 
*  the  lady  Thcrold,  upon  a  judgment  in  dower  ob- 
tained by  her  againft  the  defendant,  to  have  the  value  of 
the  damages,  coils,  mefne  profits,  and  wade,  from  the 
time  of  the  death  of  the  hufband,  qui  quidem  valor  attingit 
ad  670  /.,  which  judgment  was  removed  by  writ  of  error 
out  of  C.  3,  into  B.  R.f  and  there  affirmed ;  after  which, 
and  before  the  writ  of  inquiry  executed,  the  lady  died, 
and  adminiftration  was  committed  to  the  plaintiff,  who 
brought  this  writ.  The  defendant  pleaded,  that  no  da- 
mages were  adjudged  to  the  feme  in  her  life-time,  feV, 
And  the  plaintiff  demurred,  and  the  Court  refolved  that 
this  was  a  good  plea  j  for  if  damages  had  been  afcertained 
upon  the  writ  of  inquiry,  and  judgment  thereupon,  they 
had  then  veiled  in  the  inteftate  as  a  debt,  and  the  admi- 
niftrator ftould  have  had  them  ;  but  (he  dying  before  the 
final  judgment,  and  when  the  damages  were  due  to  her 
only  by  way  of  fatisfa£fcion  for  an  injury,  which  is  in  na- 
ture of  a  trefpafs,  and  the  writ  of  inquiry  being  in  nature 
of  a  perfonal  a£Hon  for  them,  it  dies  with  the  perfon,  and 
a  fcire  facias  lies  not  for  the  executor  or  adminiftrator* 
Judgment  for  the  defendant.  Ncy  126.  3  Lev.  275* 
Shower  97.  S.  C. 

2.     Burdon  verfus  Burden. 

[Paf.  3  W.  &  M.  B.  R.    Rot.  29a.] 


Tf  R  R  O  R  on  a  judgment  in  Durham  in  a 
*-'  dower ;  the  defendant  after  imparlance  had 


writ  of 
pleaded 
detainer  of  charters,  and  upon  demurrer  judgment  was 
given  by  the  Court  for  the  demandant,  which  was  now  af- 
firmed 5  for  per  Cur.  He  that  pleads  this  plea  mud  plead, 
that  from  the  time  of  the  death  of  his  anceftor  paratusfuit 
far*  adbuc  paratus  exj/Kt  to  affign  her  dower,  if  (he  would 
deliver  the  charters  (a). 


(a)  A  dowrefs  is  now  confidered  as 
entitled  iq  all  cafes  to  come  into  equity 


for  her  dower,  if  (he  prefer  fuch  mode 
to  proceeding  at  law;  and  though  (he 

dia 


IDotoer*  i$* 

-die  before  her  right  to  dower  be  efta-  .  her  reprefentative*.  Curtis  v.  Curtis, 
blifhed,  equity  will  decree  an  account  2  Bro.  620.  Wakefield  v.  Child,  Fon» 
of  the  rents  and  profits  of  thee  Hate  of  blanque's  Notes  to  Treatife  of  Equity, 
which  (he  was  Uowable  in  favour  of    147. 

3.  The  Lord  Gerard  verfus  The  Lady  Gerard.      [  253  J 

{Hill.  7  Will,  3.  B.  R.  Intr.  in  C.  B.  Mich.  5  W.  &  M. 
Rot.  445.  1  Ld.  Raym.  72.  S.  C.  And  fee  the  entry  in 
3  Ld.  Raym.  34a.] 

ERROR  of  a  judgment  in  C  B*  given  in  a  writ  of  Fcmcfhallbe 
dower,  where  the  tenant  as  to  part  confefled  the  ac-  JJJ^^J^ 
tion,  and  judgment  was  given  in  C.  2?.,  and  a  mifericordia  vide  the  record 
entered  againft  die  tenant ;  and  as  to  the  reft,  the  tenant  it  large  in  u*. 
pleaded,  that  the  mefluage  in  demand  had,  timeout  of  f^e^jf.'s.a 
mind,  been  called  as  well  .Gerard's  Bromley,  as  Bromley-  Holt  »6o.- 
Halh,  that  Sir  Thomas  Gerard  was  feifed  thereof  in  his  s  **<*•*+> 
■demefne  as  of  fee  ;  and  being  fo  feifed,  King  James  L,  by  skin.  i^Cafti 
letters  patent  under  the  great  feal  of  England,  created  the  B.  &.£*,' 
faid  Sir  72*.  Gerard  Baron  of  Gerarfs  Bromley,  and  that 
he  was  commorant  with  his  family  in  the  faid  capital  mef- 
fuage,  and  fo  the  mefluage  in  demand  became,  and  had 
ever  fince  continued,  caput  baronia,  and  brings  down  the 
'  defcent  both  of  the  barony  and  mefluage  to  himfelf,  and 
•demands  judgment,  if  of  the  third  part  thereof  the  de- 
mandant ought  to  be  endowed.     The  demandant  demur- 
red, and  judgment  was  /given  in  C.  B.  for  the  demandant, 
and  another  mifericordia  entered  againft  the  tenant,  who 
now  brought  error,  and  alBgned  for  error, 

I  ft,  That  the  demandant  ought  not  to.  be  endowed  of  Co.  Lit.  165.  ■. 
caput  baronia,  becaufe  it  is  for  the  honour  of  the  kingdom 
to  -have  the  chief  feat  kept-entire ;  and  for  authorities  were 
cited  1  Infl.$\.  b.  F.Abr.  Dower  180.  BracJ.  lib.  2.  170. 
b.  P.  4  H.  3.  Rot.  7. 

adly,  That  there  ought  not  to  be  two  mifericorduis ;  Ante  54. 
for  it  is  repugnant  to  this  maxim  in  law,  quod  nemo  bis  pu- 
nietur  pro  una  deliclo  ;  and  fo  is  Specofscufe,  5  Rep.  57., 
and  Peyto/s  cafe.     As  to  the  firft  point,  Serjeant  Wrigbt 
and  Mr.  Northey,  for  the  defendant  in  error,  argued,  that 
the  authorities  cited  of  the  other  fide  were  of  feudal  baro- 
aies,  of  which  there  were  not  any  remaining  at  this  time 
•except  Arundel:  of  which  opinion  were  the  whole  Court;  Feudal  barony 
it  per  Roie/by,  J.  That  was  the  ground  we  went  upon  in  <&*•  None  •' 
C.B.     Et  per  Holt,  C.  J.  Feudal  baronies  were  when  the  Arundd."^ 
.king,  in  the.  creation  of  the  baronies,  gave  lands  and  rents 
to  hold  of  him  forthe  defence  of  the  realm.    But  the  king 
could  not  make  this  a  barony  which  was  in  the  feifin  of  the 
Gerard*  before.    A$  to  the  fecond  point,  the  counfel  ar- 
gued, 


aft  &jeftmenh 

%  gtted,  that  here  were  two  delays,  which  ate  two  Several 

offences,  and  two  feveral  judgments,  and  therefore  there 
fhould  be  two  feveral  amerciaments  ;  2  Lean.pL  23 1. 1  R&. 
Ahr.  213,  218.  Barrji  cafe,  Fit*.  Akr.  Judgment  31. 
Raft.  Ent.  19.  C$.  Erttr.  169.  b  ;  and  that  Spears  cafe  was 
not  againft  this,  becaufe  the  fecond  judgment  there  was 
erroneous,  there  being  no  delay  in  the  defendant.  Br. 
Amerciament^  16, 17,  56.  infinuates,  that  where  there  is  a 
1 354 1  final  judgment  given,  there  mud  be  a  mifericordia^  and  then, 
if  there  is  a  new  delay,  there  mud  be  a  new  miferkordia% 
and  Peytoe**  cafe  is  only  a  faying  of  the  counfel.  And 
judgment  was  affirmed  by  the  whole  Court  upon  both 
points.     Vide  ante  $4.  pL  I.  - 

4.     Bates  /  Cafe. 

[Hill.  9  Will.  3.  C.  8.     1  Ld.  Raym.  326.  S.  C] 

tot.  7*9.  A  I"1  E  N  A  N  T  for  life,  remainder  to  truftees  for  ninety* 
leouit^life,  1  jrine  years,  remainder  to  tenant  for  life  in  tail  1 
yean,  remainder  tenant  for  life  dies,  his  wife  (hall  be  endowed  notwith- 
to A.  in  tail;  Handing  the  intervening  eftate ;  for  that  being  for  years 
witoSe?*11  only,  is  not  to  be  regarded.  At  common  law  the  free* 
aHi»  if  the  holder  might  deftroy  it  by  a  feigned  recovery ;  if  the  re- 
ncTae  remainder  maindcr  in  tail  had  been  in  a  ftranger,  it  would  not  have 
Foftt?!?*  Bfc#'  obftn*&ed  »«  adion  of  wafte \  and,  as  the  cafe  is,  the  party 
s  Leon.  168.  died  feifed  of  an  eftate-tail  %  otherwife  it  would  have  been 
46  e.  3. 14-  »•  if  the  mean  intervening  eftate  had  been  for  life  $  for  that 
UMfes!'  °*"  t*d  obftruaed  dower  as  wdl as  wafte. 

1  Rep*  137.  a. 


ejectment 


'  1.    Knight  verfus  Syms. 

[Paf.  4  W.  &  M.  B.  R.] 


Car*.  104.       17  JECTMENT  of  five  clofes  of  arable  and  pafture, 

1  show.97*si  callcd f  containi,18  twenty  acres  in  D.   Upon 

DecUraUcmmuft  not  guilty  pleaded,  verdi£t  was  for  the  plaintiff,  but  jvdg* 
iUwtUauaij.    mem  was  arretted^  becaufe  cje&ment  Jies  not  of  twenty 

acres 
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acres  arable  and  pafture,  without  (hewing  how  much  of  torn  of  etch  fort 
the  one,  and  how  much  of  the  other;  and  elaufam  does  J^^m'^J 
not  help  the  matter.  Fwlinga  is  a  known  raeafure ;  fo  is  146. '  lit.  Rep. 
hovata,  hida,  caruca,  but  claufum  is  not  fo  certain  in  law*  3<"<  Palm.  41 3* 
and  the  adding  a  name  to  the  clofe  is  nothing  j  and  ffoti,  %£[  ^*  *J'*,# 
C  J.  affirmed  SaviW*  cafe  for  law.     Vide  a  Cro.  435.  i94I  iSidai^ 

Ktmtra.  Comb.  198.  S.C. 

Holt  163. 
[3 Lor.  97.    Hard.  1 3 3.  et  vide  1  Bur.  623.     5  Bar.  2673.]  Butt.  N.  P.  109. 

2.   Whittingham  verfus  Andrews.  [  255  ] 

[Mich.  4W.  &  M.  B.  R.] 

rRROR  of  a  judgment  in  eje&ment  in  the  court  of  Carth.  277. 
*^   Durham,  and  the  declaration  was  de  tnineris  carlo*  I^™,B!i£ 
Hum,  without  (hewing  the  number  of  mines.     It  was  not  J^mTwithoot 
queftioned  but  an  cje&ment  lies  of  a  coal-mine,  2  Cr$.  iharing  the 
150.  But  the  incertainty  in  not  expreffing  the  number  was  p*™^  **  ** 
doubted.    For  the  plaintiff  it  was*urged,  that  the  courfe  x  SW364. 
was  fo  in  Durham,  and  that  the  declaration  was  according  S.  c.   4  Mod. 
to  the  plaintiff's  lcafe  j  and  as  this  was  the  conftant  courfe  i4^1^ lou 
in  Durham,  fo  it  was-  well  enough  underftood  in  thofe  ,66, 180  *" 


parts,  comparing  it  to  the  eje&ment  for  fo  many  acres  of  ******  5*-  NoT 
tain,  in  which  cafe  this  Court  would  not  reverie  the  «£■  -i^0!!^ 


Rep.  483*  Cro. 
judgment,  but  writ  to  the  ju  ft  ices  in  Ire/and  to  certify  Jac.  150. 

whether  the  pra£Kce  there  could  warrant  fuch  eje&ments  j  &■*  *°i-  S.a 

and  being  certifiedi  this  Court  did  not  reverie  the  judg-  (^?a5L^S] 

ment.    And  here  the  Court  were  fatisfied  fuch  ejedments 

Were  ufual  in  Durham,  and  affirmed  the  judgment. 

3.    Smartly  verfus  Henden. 

[Hill.   8  Will,  5.  B.R.] 

T  N  ejcBment  for  empty  houfes,  a  leafe  was  fealed  upon  Ejeameat  fo 
*  the  land,  and  a  declaration  delivered  to  the  cafual  ^ffl^m?  4 
eje&or,  and  judgment  and  execution  had-,  yet  becaufe 
they  had  not  moved  for  a  peremptory  rule  to  plead,  the 
judgment  was  fet  afide ;  and  in  fuch  cafe  there  muft  be 
affidavit  of  the  fealing  of  the  leafe,  entry,  &r • 

4.  Anonymous. 

[Hill.  10  Will.  3.   B.  R.] 

TT  Brought  an  eje£ment  in  C.B.,  and  at  the  affizes  H***^1- 
^j*  •  was  nonfuited,  and  cofts  were  taxed  upon  the  non-  J^^T^R. 
<uit;  the  plaintiff  brought  a  new  ejettment  in  C.  B.f  and  tadiUHtUicofta 

a  rule 


%ss  CjeBmcnt 

t^sT^17  BOnfttit  wcrc  Paid-     'fllcn  h*  brought  an  ejeftment  ia 
(4  Mod.  379*]   B.  R.  and  upon  producing  the  rule  of  the  'Court  of  C.  B+ 
the  fame  rule  was  made  here  (*). 

(«)  Fidi  Bdrnet  133.  %  BL  Rtf.  904,  H58,  1 180*    R.  ace.  $tr.  555,  583. 


5.  Anonymous. 

[Hill.  10  Will.  3.  B.R.] 

Sefticeapon tfcc  A  Motion  was  made  for  a  rule  to  plead  in  eje&ment ;  and 
knowi^jmeac"  the  affidavit  was,  That  the  declaration  was  delivered 

0/  the  tenant  to  the  fervant  of  the  tenant  in  pofleffion  ;  and  alfo  that 
k*fufflci^ttid  **ncc  *at  *^c  tcnant  *n  pofleffion  had  wrote  a  letter  to 
iLSU.  498)499.  him,  which  he  verily  believed  to  be  his  hand,  defiling  him, 
Banes  175.  being  an  attorney  for  the  *  plaintiff,  to  intercede  with  the 
4  T^R^oi?0*  *c*°r  (w^  wa8  a  nwrtpg6*)  fof  forbearance  \  and  the  rule 

*[2$6]  wa8grantcd' 

6.    Underbill  yerfus  Durham. 

[Trin.  11  W.  3.  B.  R.] 

w22T!j32«?  np  H  E  plaintiff  moved  that  the  landlord  might  be  joined 
int  if  be  requeft  a  defendant  with  the  tenant  in  pofleffion ;  but  it  was 

it  $  bat  is  not  denied ;  for  the  Court  cannot  compel  him  without  his 
JJJJfJjJJ"^  c  confent  *  otherwife  if  he  requeft  it  himfclf.  In  another 
Liu.  Ent  1*92"  caufe  a  motion  was  made  on  the  behalf  of  the  landlord, 
No  obje&ion  to  that  he  might  be  made  a  defendant ;  and  the  plaintiff  op- 
to^^bl^M  Pofcd  ie»  b^*11**  hc  wa8  a  parliament-man,  Etper  Holt, 
privilege  of  par-  C*  J*  He  muft  be  joined,  and  we  cannot  compel  him 
lament.  to  waive  his  privilege.  Etper  Darnell;  A  perfon  privileged 

cannot  be  joined  to  be  a  plaintiff,  but  he  may  be  made  a 
*UM97»499*  defendant,  for  every  one  ought  to  be  allowed  to  defend  his 

own  right,     jfWr*. 

See  the  (Unite  xi  Geo.  2.  ch.  19.  f.  12  and  13* 


7.    Hillingfworth  verfus  Brewfter. 
[Hill.  11  Will.  3.  C.B.] 


T/ING  Janus  I.  by  his  letters  patent  granted  the  inv> 
*^  propriation  of  Aldgate  to  B.  and  his  heirs,  referring 


Chnrch  demand- 
able  by  the  nam 

of  a  iDCfiuage*  —  -  — 

A  fpeciai  rule  co  the  right  of  patronage,  feV.  and  a  covenant  on  the  gran- 

attend  o«c«d  a_  tcc>»  part  to  pay  the  chaplain  10 1,  per  annum  >  there  being 

11  no 
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po  vi&rage,  endowed  out  of  this  impropriation.    Iting  right  of  entry  to 
CharUs  II.  made  Dr.  HMngfwrtl  chaplain  or  curate  by  g*£  «*  cL 
grant  under  the  great  feal,  under  which  he  enjoyed  it  many  a5.  b.  * . 
years.    Brtwfier>  the  affigftee  of  the  patentee,  brought  an 
eje&ment,  and  delivered  a  declaration  to  the  defendant; 
and  had  judgment  by  default,  and  poffeffion  delivered  him 
upon5  ah  habere  facias  poffejjionem  •  and  Mn  Attorney  Ge- 
rtertl  Trevor  moved,  That  the  Doftor  having  ho  right  to 
the  poffcffion,  but  only  a  power  to  enter  in  order  to  preach; 
which  the  defendant  kept  him  out  of  by  colour  of  this 
judgment  in  eje&ment  and  execution,  might  be  reftored  ; 
and  Serjeant  Darnall  on  the  fame  fide  infilled,  that  the 
judgment  was  irregular,  becaufe  no  declaration  was  deli- 
vered to  the  tenant  in  pofleffion,  and  that  the  church  wad 
not  within  the  deinife  of  a  mefiuage  and  lands.      Sed  per 
Qur>  If  the  do&or  has  no  right  to  die  pofleflion*  he  is  dot 
ooncerned,  and  therefore  cannot  complain  of  the  irregu- 
larity of  the  proceeding :  And  as  to  his  preaching  there* 
he  (hould  have  come  in  and  moved  for  a  fpeciat  rule  to  de- 
fend only  quoad  a  fpecial  right  of  entry  to  perform  divine 
fcrvice  (a).    Nobody  can  complain  of  irregularity  in  an  Mich.  *c«; , 
ejedment,  but  the  tenant  in  pofleflion,  or  the  landlord*  ■•  *•  p***  *T* 
And  fure  a  church  is  a  mefiuage,  and  may  be  recovered  a^°^ited  oii 
by  that  name  in  a  precipe :  But  we  will  hear  you  again  as  Serj.  satiteid's 
to  that  inotioa- 

(4)  Such  a  role  was  denied  in  Mar-    ing  it  had  beep  often  denied  fince  this 
tin  v.  Davis ,  Str.  914.  the  Court  fay-    cafe. 

&  Arioftymtfud.  1*57] 

[Pafch.  taWill.  3.  B.  R.]   * 

^ipiiE  plaintiff  had  judgment  in  eje&merit,  but  was  The  terA  dn-- 
*     hung  up  by  irijun&ion,  fo  that  the  term  expired,  not  be  enlarge* 
Mr.  WUBamstoaitA  to  enlarge  the  term,  the  injmi£iion  q^£%J£* 
being  now  diflblved.    tied  per  Hdt>  G-;  J.  We  cannot  alter  Mod.  ui  *jo; 
records.     I  have  no  mind  to  build  a  new  clock-Koufe  (£)• 
Note  1  rrhe  fame  motion  was  made  Pafch.  3  Ann.  JS.  R.% 
by  Mr.  ttfilkinfon,  and  denied  for  the  fame,  rea'fon  \  and 
faid*  that  it  could  not  be  dpnc  without  content,  and  that  , 

{Jb)t  iTris  alludes  to  a  tradition  inen-  hoafe  was  built  at  tVeftmnfier*  and  fuf- 

tibried  in  uote  i  to  J  BL  Com*  408.  nifhed  with  a  clock  to  be  heaid  into 

that  with  a  fine  of  800  msrks  impofed  H'tflmi*fterb&!l ;  upoti  which  Sir  Wi 

on  Ld.  Ch.  JufHce  Hcngbari  for  alter-  Blackftcne  remarks*  that  the  firft  in- 

ing,  out  of.  mere  compaflion,  a  fine  trod  u  ft  ion  of  clock*  was  not  till  ah  11  iv 

which  was  fet  upon  a  very  poor  man  dred  years  afterwards. 
from  1 3  /.  \d*  to  6 1.  8  d.    A"  clock- 

Voi.L  I  in 
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in  Sir  John  Rolfs  cafe  (whack  was  cited)  the  term  was  en- 
larged \  but  it  was  by  confent  (a). 

(«)    In  Dm*  v,  Pilkimgtos,  4  J9«r.  of  the  attic*.    In  Vicars  r.  ffsydm, 

3447.  an  amendment  was  allowed  in  Cowp.  841.  after  a  judgment  in  epft- 

the  time  of  the  demife  on  payment  of  meat  from  Ireland  was  affirmed,  the 

colls.    In  A«  v.  Ellis,  2  2?/.  940.  the  declaration  was  amended  ia  B.  R*  by 

plaintiff  was  allowed  to  enlarge  the  enlarging  the  term,  though  the  word 

term*  that  originally  declared  on  hav-  was  remitted  to  Ireland. 
ing  expired  before  the  commencement 

9.  Anonymous. 

[Trin.  12  Will.  3;  B.  R.] 


After  t  whole 
tcrta  ehpfed  the 


IN  an  ejetlment  for  lands  in  Middlefex>  the  declaration 
was  delivered  after  the  eflbki-day  of  Michaelmas  term  ; 
Swfa^ttnl  *c  plaintiff  let  that  term  jpafs  without  doing  any  thing, 
rice.  and  alfo  till  the  laft  day  of  Hilary  term  in  like  manner, 

when  he  moved  for  a  rule  to  plead,  and,  for  want  of  a 
jurats  17*  plea,  figned  the  judgment :  And  the  Court  held  this  to  be 
*•****•  a  furprife  upon  the  defendant,  for  when  he  let  all  Hilary 

term  flip  without  doing  any  thing,  within  which  time  he 
might  bare  bad  a  trial,  he  ought  to  have  given  freft  no- 
tice :  As  in  cafe  a  man  lets  an  affizes  pafs  in  a  country 
caufe  without  proceeding  1  wherefore  the  judgment  was 
fetafidc. 


10.    Fenwick*  Cafe. 

[Mich.  1  Ann.  B.  R.] 

Cowt  refufed  a  a  Motion  was  made  to  make  the  leflbr  of  the  plaintiff's 
rjJe^defaS-  .  wifc  a  dcfcndant  in  ejectment,  the  plaintiff's  title 
•oMdlef/itap-  being  by  a  pretended  intermarriage,  which  was  contro-. 
pearedacrickto  verted,  Et  per  Holt,  C.  J.  To  make  the  landlord  a  dc- 
Votte^scl  ft"*™*  in  cjeftment  is  of  right  *  for  otherwife  he  might 
Far.  70/111,  "  iofe  his  pofleffion  by  combination  between  the  plaintiff  and 
156.  Holt  *65,  tenant  in  pofleffion :  And  the  Court  inclined  to  grant  the 
a*6'  motion,  becaufe  there  could  be  no  inconvenience,  and  it 

would  make  the  verdift:  rriore  confideVable ;  but  in  regard 
the  wife  lived  in  Chejbire,  and  muil  have  fourteen  days 
notice  of  trial,  and  the  defendant  would  not  waive  that,  , 
the  Court  perceived  it  a  trick  to  put  off  the  trial  5  fo  no- 
thing was  done. 
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ix»     Withers  verfus  Harris* 

[Mich.  1  Ann.  B.  R.     2  Ld.  Raym.  806.  S.  C] 

AN  habere  facias  pofffponem  was  fued  out  upon  a  judg-  In  tjeament 

racnt  in  ejeament,  after  a  year  and  day  paft  after  ^£jj^£" 

the  judgment  obtained,  without  fuing  out  a  fare  facias;  year  and  day 

and  Montague  argued  that  there  ought  to  be  *  fcire  facias  %  without  fci.  fr. 

and  cited  1  Sid.  361.  2  Keb.  307.     Williams  contra  agreed  x^™gxlm 

there  muft  be  a  fiire  facias  for  the  damages,  but  not  as  to  brought  cirher 

the  term ;  for  till  the  reign  of  King  Charks  II.  k  was  bT  the  plaintiff 

doubted  whether  zfcire  facias  would  lie  oft  a  judgment  in  "sSfcfcSsxi 

ejc&ment,  as  appeared  by  2  Keb.  $5.  1  Sid.  317.,  and  be-  Fir.  5,  7,  39, 

fere  that  time  no  fare  facias  had  been  brought ;  and  the  5£»  **• 68- 

plaintiff  here,  as  hi  the  cafe  of  a  real  a£kion,  may  execute  Jeewwinc^ft- 

a  judgment  in  ejectment  by  entry  without  a  writ  of  exe-  ment.    3  Saik. 

cutton.  2  Sid.  156.  1  Rol.  Rtf.  215.  Noy  n.  iV/w.  263.  S'9«   **«*  ?7» 

if*//,  C.  J.  faid,  That  as  to  the  pofleffion  of  the-land,  an  a6s-  Po**°* 


eje&ment  was  real,  and  was  the  only  remedy  for  a  termor 

for  years,  and  a  recovery  in  eje&ment  binds  the  right  and 

intereft  of  him  that  has  the  inheritance,  and  makes  a  title 

in  the  plaintiff;  and  therefore  the fcire facias  is  as  ne*ef» 

fary  in  this  as  in  any  real  a£Hon ;  and  in  *  fcire  facias  on  a 

judgment  in  cjeftment,  he  that  hath  the  inheritance  can* 

not  falfify,  nor  can  his  heir  in  fce-fimple,  nor  any  one  that 

claims  under  him,  except  the  iffuc  in  tail,  and  he  cannot 

falfify  fuch  a  recovery  in  the  point  tried,  but  only  in  the 

cafe  of  a  judgment  by  default,  or  clfe  by  fhewing  that  the 

defendant's  anceifor  made  but  a  feint  defence,  and  did  not 

flicw  fiich  and  fuch  pieces  of  evidence  as  he  ought  to  hove 

done;  and  therefore  there  is  ntf  reafon  why  this  cafe  ContnSkui.    . 

ihould  ditfe*  from  the  genetfaf  rule  of  lavjr;  fo  it  was  or-  w-  iSUIjsi. 

dered,  that  a  fcire facias  ihould  go  againft"  the  tertenants.  ^  7*£97& 

as  well  as  the  defendant :  And  Powell,  J.  obferved,  that 

in  annuity  a fcire  facias  lay  upon  a  judgment* 

» 
12.    Fenwick  verfus  Grofvenor. 

£Pafch\  2  Ann.  B.  R.] 

MR.  Fenwiel  obtained  judgment  on  a  verfift  in  ejeft-  s. c.  Fir.  ?°r 
niem  on  his  deihife  againft  my  Lady  Grofvenor.  -w  up-'^J"^^ 
on  this  the  lady  brought  a  writ  of  error,  and  pending  the  Grown*  *>* 
,«rrit  of  error  delivered  z  declaration  in  ejeftment  to  the  ^■wJ^Li,f 
tenant*  in  pofleffion,  upon  her  own  demile ;  and  now  the  ^VrtMhf" 
plaintiff  moved  for  the  common  rule,  and  it  was  deified  •,  j»ia-rotiff,andoVi 
htptrRehi  C  }.  V*  new  ejectment  thsdl  be  brought  by  '«*«<  M**»* 
¥  a  the 
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writ  of  mor,  he  the  defendant  After  recovery  againft  him,  till  he  has  quit- 

Wng1*"!**0       tcd  *c  P°ffcffion»  or  die  tenants  have  attorned  to  the 

ejeament.         plaintiff,  fo  as  he  be  in  pofleffion,  and  the  defendant  out ; 

9  Saik.  648,      for  if  the  plaintiff  gets  judgment  in  this  laft  eje&ment,  and 

»6«i  tie!         thc  firft  judgment  is  affirmed,  then  he  renders  •  it  needled 

#  p  n    and  ineffe&ual  by  this  riding  judgment,  upon  which  he 

L  2S9  J    takes  out  execution  to  recover  his  pofleffion.    The  rule  for 

1  Mod  *rt  3ir  ivtAimtnt  again*  the  cafual  eje£tor  is  in  the  power  of  the 

307,  3'Bttff *'  Court  upon  what  terms  the  Court  thinks  fit.    My  bdy 

1200.  mult  (hew  us  a  different  title,  or  we  will  not  grant  the 

rule. 

The  fame  thing  was  done  in  another  caufe,  HiL  2  Ann. 

B.  R.  where  the  defendant  in  eje&ment,  pending  a  writ 
of  error,  delivered  a  new  declaration  in  eje&ment,  and  the 
Court  was  moved  that  the  coils  might  be  firft  paid.  The 
Court  thought  the  payment  of  cofts  fufpended  by  the  writ 
of  error,  but  flayed  all  things  for  the  reafons  be/ore  given.. 

•  13.     Little  verfus  Heatoo. 

[March  26, 170a.    Ad Ajflfas  coram  Holt,  C.J.  a  IxL  R&yn. 
750.  S.  C.J 

it  ejeament  on  rpJECTMENTwas  brought  by  the  leflbr  againft 
V^yTfnoi  *c  *c^ec  on  a  condition  of  re-entry  for  non-payment 

of  aaaal  entry     of  rent,  and  upon  a  triaf  before  Halt,  C.  J.  Broderick  urged, 
906  UlSff  h      r^at  an  a^ual  cntry  an<*  oufter  was  neceflary.    Holt,  C.  J. 
Hritis^c.   aftfwered,  that  true  it  was  the  law  had  been  held  fo,  and  * 
accordingly  it  was  pra&ifed  till  the  cafe  of  Withers  verfus 
Gib/on,  25  Car.  2.,  vide  3  Keb.  2 1 8.;  in  which  cafe  Hale, 

C.  J.  ruled  the  law  to  be  otherwife  upon  a  trial  before  him 
at  the  afiizes  in  Bucks,  and  held  that  the  confeffion  of 

1S1d.113.vUt  ieafc>  entrv,  and  oufter  was  fufficient:  That,  upon  this 
sSmSl  3191  '  °P*n*on  °f  his,  a  cafe  was  made  and  moved  in  court,  where 
all  the  judges  concurred  with  him :  That  accordingly  it 
was  held  by  Scroggs%  C.  J.  in  the  cafe  of  Sir  Robert  Pje 
verfus  Billing',  i  Vent.  332.  -  But  that  notwithftandiog 
this  it  became  a  queftion  again  after  the  Revolution,  and 
that  he  himleif  doubting  about  it,  it  was  moved  again  in 
court,  and  that  his  brothers  were  all  of  opinion  with  Hale, 
and  that  accordingly  he  had  ever  fince  held  it  j  and  fo  it 

LriVnteL-  WaS  *****  itt  thi*  Ca^'      3  tXeb.2S2.  f 

w  fw  tU  wnt  ^  &•  Suppofc  an  enjry  is  requiGte  to  complete  the  title 
muft  be  proved,  of  the  leflbr  of  a  plaintifE  I  take  it  that  entry  is  not  con-* 
STS^^ff  feffitd  ty  **  j£neral«fc,  but  only  the  entry  of  the  nomi-, 
the  entry.  iu  rta*  pl^tiff^ini  therefore  in  fuch  a  cafe  the  plaintiff  mull 
Raym.  750,  prove  ah  a&ual  entry  by  his  leflbr.  And  Hale,  in  1  Vent* 
75«-  248^  feems  to  hint  fo.     For  the  rule  only  confefles  that  the 

leflbr  of  the  plaintiff  made  a  leafe,  but.not  that  he  had  * 
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power  fo  to  do.  He  confeflcs  the  leflbr  made  fuch  a  leafe, 
that  the  plaintiff  entered,  and  the  defendant  ejected  hiin  ; 
but  how- does,  this  relate  to  the  leflbr's  entry  i  (<i) 

(a)  By  ftat.  4  G,  a.  c.  28*  a  formal  cafes,  that  actual  entry  is  only  necef«* 

demand  or  re-entry  is  rendered  unne-  (ary  to  avoid  a  fine.    The  reporter 

cefiary,  upon  a  condition  of  re-entry  makes  a  quare  if  it  is  not  neceifary  to 

for  nonpayment  of  rent,     in  Doug*  -  prevent  the  operation  of  the  ttatate  of 

4S5.  it  is  laid  down  as  fettled  by  the  limitations,  and  refers  to  Ford  v.  Grey, 

opinion  of  all  the  Judges,  upon  dcK-  foft  285*     Fide  Bur*  1897. 
Deration  and  coa&lcration  of  all  the 


14.     Turner  vcrfus  Barnaby. 

[Trio.  2  Ann.  B.  R.] 

IN  ije&mentt  if  at  the  trial  the  defendant  will  not  appear,  Proceeding 
and  confefs  leafe,  entry,  and  oufter,  the  courfe  is  to  ^StoM^  he" 
call  the  defendant  and  his  attorney,  if  he  be  within  the  does  not  confefs 
rule ;  and  then  to  call  the  plaintiff  himfeif  and  nonfuit  le*fr»  «n»y»  and 
him ;  and  then  upon  the  return  of  the  poftea,  judgment  SfcTfcc^*»<. 
will  be  given  againft  the  cafual  ejector.  #  Alfo  the  mailer  s.  c'  Port  566» 
will  tax  cofts  upon  the  rule  for  confeffing  leafe,  entry,  and  649-  Cafes  b.r. 
irofter,  and,  if  thcfc  be  demanded  of  the  defendant,  and  g*  Holt  l66« 
not  paid,  the  Court  upon  affidavit  will  grant  an  attach*  *  r  ^  -% 
ment,  L      v  J 


15.    Anonymous. 

[Paf.4A0n.fi.  R.] 

THE  plaintiff  in  eje&ment  is  a  mere  nominal  perfon,  RdeafcofpWn- 
^  and  trmlce  for  the  leflbr,  aiidif  he  relcafcthe  aftion,  ^/aBur. 
or  if  an  a&ion  be  brought  in  his  name  for  the  mean  pro-  665. 
fits,  and  he  releafe  it,  he  has  been,  committed  for  con* 
tempt:  Per  Holt,  C.  J.  (b) 

(b\  To  affign  the- death  of  the  no-  of  the  Court  for  ths  advancement  of. 

mmal  plaintiff  for  error  is  a  contempt,  juftice  in  many  refpects,  and  to  force 

Maert  v.  Gecdrigbty  $tr.  899.  the  parties  to  go  to  trial  on  the  merits, 

InAfiin  v.  Parkin,  2  Bur.  667.  the  without  being  intangled  in  the  nicety 

following  defcription  of  the  nature  of  of  pleadings  on  cither  fide, 
this  action  was  given  from  the  unani-        The  lejor  of  the  plaintiff*  and  the 

mous  opinion  of  all  the  Judges  :  tenant  infoffeffion*  are,  (hbftamially  and 

The    nominal  plaintiff  and  cafual  in  truth,  the  parties ^  and  the  qnjj  parties 

eje&or  are  judicially    to    be    con  ft-  to  the  fuit.    The  tenant  in  poflrfuon 

dered  as  tht  f Bit ms form  of  an  action  muftbe  dulyferved;  and,  if  he  is  not, 

really  brought  by  the  Ujfor  of  die  plain*  he  has  a  right  to  fetafide  the  judg-  ■ 

(iff  againft  the  tenant  in  pcJffioflx  in-  ment*    If,,  after  he  is.  duly  ferved,  Re 

YWcd  under  the  control  and  power  does  not  appear »  hat  kts  judgment 


»6o 
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by  default,  fuch  judgment  is  carried 
into  execution  againft  him  by  a  writ 
of  poffeuion.     < 

There  is  no  diftinllion  between  a 
judgment  in  eje&ment  upon  a  verdiZ 
and  a  judgment  by  default.  In  the 
firft  caw,  the  right  of  the  plaintiff  is 
tried  and  determined  againft  the  de- 
fendant ;  in  the  laft  cafe  it  is  eoafeffea\ 
.  An  acYion  for  the  mefke  profits  is 
con/tqutntiaL  to  the  recovery  in  ejeft. 
snent.  It  may  be  brought  by  the  lef 
for  of  the  plaintiff  in  his  own  name,  or 
in  the  name  of  the  nominal  leffee ;  and 
in  either  (hape,  it  is  equally  b(s  aftion. 

The  tenant  is  concluded  by  the  judge- 
ment, and  cannot  controvert  the  title. 
Confequently  he  cannot  controvert  the 
plaintiff's  poffeffien ;  becaufe  his  pof- 
feflion  is  part  of  his  title ;  for  the 
plaintiff,  to  entitle  him/elf  to  recover 
in  an  ejectment,  nail  (hew  »  poflcflbry 
right  not  barred  by  the  ftatute  of  limi- 
tations. 


This  judgment,  like  all  others,  only* 
concludes  the  parties  as  to  the  jvbj*& 
matter  of  it.  Therefore,  beyond  the 
time  kid  in  the  detnife,  k  proves  no- 
thing at  all ;  becaufe  beyond  that  time 
the  plaintiff  .has  alleged  no  title,  nor 
could  be  put  to  prove  any. 

As  to  the  length  of  time  ibe  tmmxt 
bat  occupied,  the  judgment  proves  no* 
thing,  nor  as  to  the  valve ;  and  there* 
fore  it  muff  be  proved  in  all  cafes  haw 
bag  the  defendant  enjoyed  the  pre* 
mites,  and  what  the  value  was;  and 
that  the  time  of  fuch  occupation  by 
the  defendant  was  within  the  time 
laid  in  the  demife.  Fide  alio  l  Bur. 
623.  3  BJ.  Com.  206.  1  Term  Rep. 
■758.  a  T.R.  684.  Ejectments  are 
under  the  control  of  the  Court,  and 
may  be  managed  by  them  to  anfwejr 
every  purpofe  of  juftlce  and  conve- 
nience. f4ird*imv.&bamtitl$t$Jtur> 
taop.  Reev.Leei  iBU  940* 


Cntrp  ^Forcible* 


Carth.496.  |n- 
qui^uon  remov. 
cd  into  B.  R.  no 
nftitution  can  be 
if  defendant  ua- 
wfc  or  plead 
three  yearn  poA 
fte$on.    Far. 
138.     1  Vent 
165.     3  SaJk. 
170.  Comb  318. 
Holt  324.  S.  C 
3  Salk  313. 
5  Mod.  443. 
Caiei  B.IU**8. 


■it    The  King  vtrfus  Harris* 

[Faf.  it  Will.  3.  £.  R.    1  Ld.Rtym.440.  S.  C.  Comyns6|* 

T  F  an  inquifithm  of  forcible  entry  comes  into  this  court 
*  by  certiorari,  there  can  be  no  rcftitution,  if  either  the 
defendant  traverfes  the  force,  or  pleads  three  years  quiet 
poffeflion  before  the  force j  for  tnefe  muft  be  tried  firft. 
And  Holty  C.  J,  remembered  the  cafe  of  Sir  Robert  Atkins 
and  the  Lord  Brouuicr,  concerning  St.  Catherine**  hofpital  \ 
there  an  indictment  of  forcible  entry  was  brought  into/ 
B.  R.  per  certiorari,  and  my  Lord  Brounler  pleaded  that; 
the  late  mailer  (Mount ague)  and  brethren:  of  die  hofpital 
were  feifed  in  fee  in  right  of  the  hofpital,  and  fo  continues 
it  to  hiipfelfj  and  that  he,  ffc.  h?d  been  in  quiet  poffeffion 

for 
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for  three  year*  next  before  the  force ;  to  which  plea  it  was  ComS.  Dig. 
never  replied.    Per  Holt,  C.  J.  upon  the  motion  of  Sir  IfftfTlL 
WUL  Williams*  "/; ^S 

t.    The  King  verfus  Dorny. 

[Mith.  it  Will.  3.  B.  R.    1  Ld.  Raym.  610.  S.  C] 

AN  inquiGtion  of  z  forcible  entry  was,  That  the  defend-  Tenant  at  wHJia 
ant  W  tf/.  i/f  meffieapttm  exiftens  a  fchool-houfe  «fowc  jg^Jkrf. 
extflen.  tenement*  J.  S.  intraverunt  tf  «wi  dijfeifit.  expnlf.  &  fon  muft  t^. 
#V#.  extratenuerunt.    Mr.  Tbompfon  obje&ed,  that  it  does  preftiy  alleged. 
not  appear  what  eftate  J.  S.  had,  fo  that  he  might  be  but  **$£;  ***a 
tenant  at  will,  which  is  not  within  any  of  the  ftatutes.  447.  f*.  113, 
Mr.  Lecbmert  contra :   *  Dijfeifit.  imports  that  he  had  a  «>5»  '3*.  Holt 
freehold.     Vide  3  Leon.  102.    P*/iw.  277.    -rf//.  49.     Wl67,;^^ 
/rr  Hottt  C  J.  Here  is  an  entry  upon  /.  £.,  but  no  expul-  tat.  1x5.  Car. 
fion  expxtfsly  alleged  ;.  and  thedifleifin  ought  to  be  po(t-  «"• *»*•  foph. 
tively  charged  •,  the  word*  being  expelled  and  Mfeifed  they  \]s\  hJ^^ 
held  Urn  cut*  are  a  conclufion  without  premises.     Vide  %  Hawk.  193. 
,1  &£  10a.  Pg$tf5*i*/.  is  ill.  1  J'**.  306.   Diffeifivit  is  ill;  Is**-  ,69* 
cited  by  Mr-  ft*ww/>i.    The  inquifitiou  was  quafced  per  tZtStlni. 

^  *[a6i] 


Crror* 


1.    Howard  wryfirs  Pitt* 
[Trin.  4W.*M.  B.R.] 


T 


1  RES  PASS  againft  four  defendants;  the  plaintiff  <*«h.  *3* 
recovered  in  B.  R.    Error  was  afterwards  brought  in  J^l^u! 
Cam.  Scacc.j  where  it  pended  a  year,  and  then  abated  by  dm.  Scact.the 
the  death  of  one  of  the  plaintiffs  in.  error}  then  andther  l^1^^11*"* 
writ  was  brought,  which  pended  half  a  year,  and  abated  t  r^ittiuiV-    * 
by  the  death  of  another  plaintiff.    The  plaintiff  in  the  Yew.  7.   Ro. 
original  aftjop,  feeing  no  new  writ  of  error  brought  a  f*\j^'H9 
third  time,  and  thinking  himfelf  at  liberty,  fued  out  exe-  7. 16.  b/3Cro.# 
cution  by  <a*Ja>  againit  the  furvivors.    Serjeant  Levmz  89  *•  Hoitt. 
■    Y  4  moved 


a6i  {fitcoe, 

Cro.  El.  364,  moved  for  zfuperfedeas  to  this  ca.  fa.  Etper  Cur.  it  __ 
t^G&.  37s!  2Pced>  lft>  That  there  was  no  need  of  zfcire  facias  to  w* 
»  Bw.  660. '  '  vive  the  judgment  againft  the  furvivors,  but  that  was  Ef- 
ficiently revived  by  the  fcvcral  writs  of  error,  idly,  Where 
a  writ  of  error  determines  in  the  Exchequer-chamber  by 
abatement  pr  difcominpance,  the  judgment  is  not  again 
in  B.  R.  till  there  be  a  remittitur  entered ,  for  without 
fuch  remittitur  it  cannot  appear  to  die  Court  of  King's 
Bench,  but  that  the  writ  of  error  is  ftiU  pending  in  Cam. 
Scacc.  3cHy,  That  the  execution  was  erroneous  for  this 
caufe,  but  not  void ;  and  4  Lew.  197.  was  denied. 

I  262  ]  %.    Parker  verfus  Harris, 

[Mich.  4W,  k  M.  B.  R.    Intr.  Trin.  3  Rot.  27.J 

wh^Bthepiamr  tx  E  B  T  for  rent  in  C.  J3.  upon  two  feveral  demifes,  one 
■£  d^aST'  **  of  which  was>  reddendum  after  the  rate  of  18/.  per 
rertrie,  they  give  annum.    After  judgment  for  the  plaintiff,  the  defendant 

tthe^&f  S£*  brou8ht  a  writ  ofmor  in  -*•  *•  The  C0*1*  Wi  tint 
alfendant'bHiigt  reddendum  after  the  rate,  fate,  was  void  for  the  uncertainty, 
rmr.  Po/}  401,  and  for -this  it  was  held  the  judgment  {hould  be  reverted : 
*°3"MiorRSi#  ^hen  **  was  a  q11^011  wnat  judgment  the  Court  (hould 
$«.  jTcfrnb.  g*vc»  Whether,  as  the  Court  below  (hould  have  given,  viz. 
314.  1  Saond.  judgment  for  part,  and  a  nil  capiat  for  the  reft,  or  a  bare 
l*t.  s.Sc!Bd*  rcvcrfal  ?  £t  P*r  Cur*  Where  judgment  is  given  for  the 
joTcnt.  949,  —  plaintiff,  and  the  defendant  brings  error,  there  {hall  only 
*53»  27a  be  judgment  to  reverfe  the  former  judgment,  for  the  fuit 

c!rth!\734.  **  onty  to  be  cafcd  and  difcharged  of  that  judgment :  But 
skin. \ot.  Holt  where  the  plaintiff  brings  error,  the  judgment  (hall  not  on- 
441.  Cafe  «nu  ly  be  a  reverfat,  but  the  Court  (Hall  alfo  give  fuch  judg- 
2*  3*  ment  as  the  Court  below  (hould  have  given  5  for  his  writ 

of  error  is  to  revive  the  firft  caufe  of  a&iori,  and  to  reco- 
ver what  he  ought  to-  have  recovered  by  the  firfl  fuit, 
wherein  erroneous  judgment  was  given  (a). 

(*)  Vide  4  Bur.  2156,  2450.     .  . 

3.     Lampton  verfits  Collingwood. 
[Tria.  6W.&M.  B.  R.  Rot-  419.   1  Ld.  Raym.  17.  S.  C] 

Matter  contrary  JUDGMENT  was  given  againft  A.  and  JR.,  and  a 
^/"S!1^  *  fctr'f™**  taken  out  againft  iJ.  adminiftrator  of  A, 
ptadabie  there-  anc*  two  n*bib  returned,  and  thereupon  execution  award- 
er not  ..ffi6!ubie  cd  }  and  the  fcire  facias  fuggefted  th  ♦  recovery  to  be  againft 

1  MoTtiz  Am  and  *•>  and  that  A*  dicd  and  *•  fwrvived,  and  aftcr- 
s.  c.   Cofeb.    *?"**  £•  died  intcftate^  and  that  R.  is  hi^adminiftratorv 

Now 


Now  R .  brought  a  writ  of  error  coram  neUs  for  error  in  3*5-  £**• 
the  execution,  and  affigned  for  error,. that  A.  furvived,  *^[  i^jjj^ 
and  hereupon  iffue  was  joined,  and  found  for  the  plaintiff;  i  u*,  7s  310. 
but  the  Court  notwithstanding  quaQicd  the  writ  of  error,  *  &<>•  **>  *44* 
holding  this  matter  not  a  matter  affignable  for  error,  be- 
caufe  it  is  contrary  to  the  furmife  of  the  writ  of  fare  fa- 
cias ;  and  if  a  f curt  feci  had  been  returned,  he  might  have 
pleaded  it,  and  fince  it  was  not,  he  mud  bring  his  audita  * 
querela  (a). 

{a)  An  audita  querela  was  brought    3  Ld.  Rajm^ij.  Vide  Sir*  197, 1075. 
accordingly,  and  relief  given  thereon.    BL  1 1 3j. 
Note  to  S.  C.  in  Ld.  xaym.  4th  edit. 


4.    Hartop  verfits  Holt.  [263  J 

IMich.  S  Will.  3.  B.  R.     1  Ld,  Raym.  97.  S.  C] 

IN  debt  brought  in  B.  R.  the  plaintiff  had  judgment.  5 Mod. ***. 
The  defendant  brought  a  writ  of  error  in  the  Exche-  j^jjj^^ 
quer-chamber,   and  the  judgment  was  affirmed.      The  Cam.  Scicc.  <« 
plaintiff  fued  out  a  fare  facias  in  B.  R.}  and  had  an  award  *7  £i«-  on  n 
of  execution.    Hereupon  the  defendant  brought  error  in  J^^S^" 
the  Exchequer-chamber  tarn  in  redditione  judicti  quam  in  oritfnaljudj-  ' 
adjudkatione  exeeutionis.      Notwithftanding   all  this,  the  nauiffinned 
plaintiff  in  the  original  aftion  went  on  and  fued  out  exe-  ^t^houTti. 
eution,  and  now  a  motion  was  made  to  fet  it  afide,  becaufe  CafesB.*.  205! 
it  was  filed  out  when  there  was  a  writ  of  error  depending. 
Etper  Halt,  C  J. 

ill,  The  intent  of  the  ftatute  27  Eliz.  was  only  to  re-  iv«nt  3*. 
Jieve  upon  the  very  merits  of  the  caufe,  as  it  ftood  upon  hSV  iVene; 
the  judgment,  which  the  juftices  and  barons  might  either  169.    5  Mod. 
affirm  or  reverfe*  but  there  can  be  no  new  writ  of  error  "9-  *  K«t 
after  they  have  affirmed  or  reverfed.    If  this  fcire. facias  *49'  ,Mod*79- 
had  been  fued  out,  and  there  had  been  no  writ  of  error, 
then  upon  the  award  of  execution  a  writ  of  error  would 
have  lain  in  Cam.  Scacc.%  for  then  the  merits  of  the  firft 
judgment  had  remained  yet  to  be  examined :  But  in  the 
principal  cafe  the  merits  of  the  firft  judgment  were»cxa«- 
mined  before  the  fcire  facias,  and  thereby  the  Exchequer- 
chamber  have  executed  their  power  and  authority.    If  a 
plaintiff  in  error  be  nonfuit,  he  flialJ  not  have  a  writ  of 
error  again.    In  the  cafe  of  Exeter  College,  the  Lords  re- 
verfed the  judgment  of  this  Court,  and  fent  their  judg- 
ment down  to  be  entered  here ;  but  this  Court  refufed  it, 
becaufe  the  authority  of  the  judges  here  determined  with  Ft*  40  j. 
the  firft  judgment,  and  they  had  no  more  to  do  with  it. 

adljr,  They  held  pf  wfeattenti  that  th$  yrjt  $f  ejrgr  could  Mod.  Ctfa  30. 

be 


be  «o  Juptrfedias  to  the  execution,  and  that  what  the  plaio- 
tiff  did  was  well,  and  nocontttnpt  (*). 

(a)  fitfr  ftnatge^,  no*.   ^f*fr.  ZJ7.  D$ug.  350. 

^     ^^z  ?•    Grocnvelt  verfits'  Harwell. 

[Trio.  10  Will.  3.  B.  R.  Vide  this  cafe,  titU  Courts  and  Jo- 
rifdiaions.  Ld.  Raym.  213.  S.  C.  bat  not  S.  P.  Comyna 
76.  S.  C.J 

PoT  * f'smr  I  T  WaS  hcM  in  tWs  cafc*'r  Ho1**  C'  J"  *****  *hcrarcr  * 
lies  to9a  new™*  ncw  jurifdi&ion  is  ere&ed  by  aft  of  parliament,  and 
created  jurifdic-  the  Court  or  Judge  that  exercifes  this  jurifdi&ion  a£U  as 
mS  0fb^S!e9  a  C^>urt  or  )*&&  °*  record  according,  to  the  courfe  of  the 
'cowfcof  com-  common  law,  a  writ  of  error  lies  on  their  judgments;  but 
monUw.  Co.  where  they  aft  in  a  fummary  method,  or  in  a  new  courfe 
%J?*;  J b*      different  from  the  common  law,  there  a  writ  of  error  lies 

1  vent.  33-  1 

s  Job.  167.        not,  but  a  certiorari* 

4  Co.  ti.'u. 

Qw.63.  3  Satis.  165.  5.  C.    CartK.  41  x,  491.    Cafes  B.R.  245,  586.  Holt  184,  30,5,  536. 

[  264  ]  6.    Wicket  &  al.  vcrftts  Creamer, 

[Paf.  1 1  Will.  3.  B*  R.    1  Ld.  Raym.  439.  S.  C] 

.writ  of  enor     ik  *  R.  Northty  and  Mr,  Ar#  moved  to  fct  afide  an  execo* 

*■*  "dtt  tion»  and  thc  cafc  **>  that  a  writ  of  error  was 

ant  in  error.       brought  on  a  judgment  recovered  in  this  court  by  A,  and 
c«fe»B.R.*4e.  A,  and  thc  writ  of  error  was  allowed,  but  no  traofiaript 
S.  c.  Ho»t»74.  noa^    &  &<£  .  ^  e^T  defendant  in  error  fued  zjkir* 
facias  quart  executionm  non  t  and,  upon  two  mhtU  returned, 
had  an  award  of  execution,  and  thereupon  took  the  plain- 
tiff in  error  upon  a  ca.fa. 

1  ft,  It  was  argued  and  admitted,  that  though  there  be 

but  one  defendant  in  error,  ye*  the  writ  of  error  does  net 

Vide  1  Lin.  531.  abate  by  his  death  \  but  there  muft  go  a  fare facias  ad  amp* 

end.  error,  againft  his  executors.    But  thatihe  defendant 

in  error  was  irregular  in  this  cafe,  becaufe  the  record  was 

not  tranfcribed,  and  that,  as  it  happened  here,  by  his  own 

fault.    Sir  Bartholomew  Sbonver  on  the  other  fide  faid,  as 

to  the  firft  pomt,  that  the  plaintiff  in  error  mould  have 

ftewed  the  death  of  one  of  the  defendants  by  pleading  to 

the  fire  factor,  but  had  flipped  his  time,  and  ought  not  to 

have  advantage  of  this  matter  without  audita  querela.   Up* 

•  on  which  it  was  held  per  Hoitt  C.  T. 

e^ti«  on  i        Tbat  «*ere-*e  defendant  had  matter  which  he  might 

Yti.  feci,  defend-  have  pleaded  to  the  fcir*  facias%  and  has  loft  the  benefit  of 

5  that 


that  by  an  award  of  execution  upon  a  fcire  feci  returned,  **  cannot  hm 
he  is  eftopped  for  ever,  and  can  never  have  an  opportunity  ^^^h[t 


or  means  to  la  him&lf  in  to  take  advantage  of  that  matter,  to  that ;  other 
But  where  it  is  an  award  on  two  nihils  returned,  he  may  wifc  »*«»  *■» 
relieve  htmfclf  by  audita  querela,  and  the  Court  will  fave  SSL  q£?3" 
him  that  trouble,  and  relieve  him  upon  motion*  unlefsthe  Br.  Audita  Que. 
ground  oi  h\%  audita  querela  be  a  refcafc,  or  fome  ^c^*  »*  1V*1*- 
n&atter  of  fad,  as  may  be  proper  to  be  tried :  And  the  ex*  ^\  o™* 
ecution  was  tfet  afide .  j^ 


7,  Aflpnymoilfc 
[Pafch.  11  Will.  ]•  B.R.] 

I)EfR  Holt,  C  J.  A  writ  of  error  may  be  againft  the  W^*"T 
*'   king  without  petition,  though  anciently  that  was  ?l£L  ioj^ 
uledj  and  was  a  decency ;  but,  fince  1640,  writs  of  error  videE^CuAli. 
have  been  made  out  ex  oJw.^JZ^^  ^     .        »+ 

8.    GiggeerV  Cafe* 

[Pafch.  1  Ann.  B.  R.J 

ACTION  was  brought  by  the  name  of.  Giggeer%  and  Em*  abateily 
■**  now  a  writ  of  error  was  brought  as  in  an  a£kion  be-  |jjjjj£ \  Cou£ 
tween  Giggure  and  the  defendant,  whereas  his  fprname  for  execution; 
was  Glggeer ;  and  it  was  moved  that  the  defendant,  not-  otherwife  if  for 
withftanding  the  writ*  of  error,  might  take  out  execution;  ^T^q^ 
and  the  Court  held  this  was  a  fatal  variance  (<j),  and  that    $  V  "  ^    1 
the  record  was  not  removed  by  the  writ  of  error,  but  would        L  2"5  J 
not  meddle  as  to  the  execution.  JEtfer  Hcit%  C.  J.  Where 
a  writ  of  error  abates  by  motion,  the  defendant  in  error 
muft  move  for  leave  to  take  out  execution  \  but  where  by. 
reafon.of  variance  the  record  is  not  removed,  he  need  not 
move  the  Court  for  execution :  Bqt  at  Jail  the  record  was 
amended. 

(«)  On  wd  titl  record %  Segrave  for  a&ed,  that  all  writs  of  error,  wherein 

$eagra<ue%  held  no  variance  quia  idem  there  (hall  be  any  variance  from  the 

fonat,  Williams  v.  Ogle,  Str.  889,  Vide  original  record,  or  other  defett,  nay 

fyat.  5  Gto*  1.  ef  1  J.'by  which  it  is  em  be  attended. 


i6$  4£ftM> 


9.    Andrews  verfus  Lynton. 

[PaT.  a  Ann.  B.JL.   %  Ld.  Raym.  884.  S.  C] 

Orfgisal  rttum-  PRROR  of  a  judgment  by  default  in  an  aftion  of 

cdiqr  ooe  not  H#  trefpafe  in  C  A,  toe  error  afligncd  was,  That  the  per* 

2^nri£fbT«.  ^on  W^°  returned  the  original  was  not  {heriff:  And  Mr. 

tor.  C».  Jk.  Raymond  urged,  that  the  returning  was  not  a  minifterial 

359»  597-  aft,  and  that  an  averment  lies  againft  what  the  (heriff 

1  sw*9?'  53"  docs  M  an  officer*  but  not  a»  a  judge.     F«fc  37Af.  34. 

iKtb-3S3»3**»  *Cro.  12.  7  if,  7.  4.  8  J7.  4.  T5-  1  Cro.  421.  1  J?*.  7589 

fiSSSi  ^A^!?*?^    a>i«.    Et  per  Holt,  CJ. 


^r^!£dtf  ift»  H  the  {heriff  did  not  return  the  writ,  it  was  irregular, 


fecowp! 


tbcfcncmo.  and  you  fhould  have  complained ;  but  that  (hould  have 
of*  Di3  Read!  been  in  time:  When  a  wrtf  comes  in,  the  defendant  has 
3b!"x6?  *fl  ^e  tcnn  to  complain  of  irregularity,  and  in  that  time 

the  (herifP  might  have  had  leave  in  C.  B.  to  difavow  the 
return ;  but  after  the  term  is  flipped,  and  the  writ  is  filed 
and  becomes  a  record,  it  is  then  too  late,  and  every  one  is 
eftopped  to  fay  the  (heriff  did  not  return  it.  But,  idly, 
The  defendant  in  the  principal  caft  admitted  the  original 
by  appearing  and  not  challenging  the  original;  as  if  a 
venire  be  returned  by  one  that  is  not  (heriff,  this  is  not 
affignable  for  error;  becaufehe  might  have  challenged 
the  array  for  it  at  njfi  priui. 


10.  Gibbons  verfus  Roberts. 
[Mich,  z  Ann,.  B.  R  ] 


Conrt  may  be  PRRORofa  judgment  in  Brifiol  in  an  a&ion  of  debt 
keMperkgem  H»  upon  a  bond,  ill,  It  was  objc&ed,  That  the  ftyler 
»*  t*c«rt  tf     °*  *c  ^°urt  ®  'a*d  t0  ^  fecund***  Apr  mercatoriam$ 


Mod.Ca.  61. 


ftapic  1  Ld.  .which  cannot  be  but  in  a  court  of  ftaple ;  and  debt  upon 
Si!!imr»  *I9#  a  ^°n^  *8  no*  *ffra  l*gm  ntercatoriam.  Et  per  Cur*  We 
~*  n~  *"  will  intend  this  to  be  another  fort  of  cuftomary  court  un- 
der that  name  \  as  where  a  court  of  pie-powder  was  faid 
to  be  held  by  prefcription,  which  could  not  be  ;  this 
Court  held  it  to  be  a  cuftomary  court  under  that  deno* 
mination.  2dly^It  wa&  objected,  That  here  was  a  q?<£ 
iatus  partitas  pr*di8.y  and  it  was  ndt  alleged  to  be  per 
Curiam  datus.     Sed  per  Holt,  C.  J.   Where  an  award  of 

Erocefs  or  judgment  is  alleged,  it  muft  be  faid  per  Cur., 
ut  a  die*  datus  need  not  \  for  though  it  may  be  prece  par- 
tium,  yet  it  muft  be  given  by  the  Court.  3dly,  It  was 
obje&ed,  That  the  certiorari  was  awarded  to  the  (heriff  of 
the  QQunry  of  BriftoK  and  the  return  is  by  the  (heriff  of 

Brifiol% 


[266] 


€*ror#  M 

Brijfol.  Sed  non  allocatur  ?  For  we  take  notice  of  all 
counties,  being  to  award  procefs  to  them  every  day,  and 
the  {heriff  is  our  officer.  4thly,  It  was  obje&ed.  That  the 
return  was  by  a  fucceeding  (heriff,  and  not  by  him  to 
whom  the  writ  was  dire&ed.  Sid  non  allocatur:  for  the 
writ  is  to  the  {heriff  as  (heriff,  and  not  to  him  by  this  or 
that  name ;  and  therefore  different  from  a  writ  of  error  to 
the  Chief  Juftice  of  the  Common  Pleas. 


II.    Hale  verfus  Clare. 

[Pats  Ann.  B.  R.] 

INa  borough-court  a  plaint  was  entered  as  the  plaint  of  6M0d.149.S-c 
*■  A.  B.,  and  the  declaration  was  by  A.  J?.,  executor  of  ^^m^^ 
J.  £.,  and  on  a  writ  of  error  in  B.  K.  this  variance  was  declaration  « 
afBgned  for  error :  And  the  Court  held,  ift,  That  want  inferior  court  * 
of  a  plaint  in  an  inferior  court  is  the  fame  as  want  of  ori-  vlo'imSiSm' 
ginal  in  the  court  of  Common  Pleas  ;  and  that  this  could  can  be  alleged  of 
not  be  a  plaint  in  this  a£tion  ;  and  though  a  verdi&  will  fjSJJ11  °"t0f 
cure  want  of  original,  yet  there  is  no  vci3i6t  in  this  cafe,  *Bvt  this w!ei- 
atMy,  If  fuch  variance  had  been  in  a  record  of  the  Com-  tends  not  t» 
mori  Pleas,  diminution  might  have  been  alleged,  and  a  Wak$m6  * s£' 
good  writ  certified ;  but  in  records  out  of  inferior  courts,  vide hoSkii?. 
no  diminution  can  be  alleged,  and  the  Court  xirfuft  take 
them  as  they  find  them  (a  J.     Vide  1  Yen.  6.    2  Cro.  iocj, 
ioj>.  Jo.  304.  1  Cro.  282*  Hob.  130,  134,  264,  282. 

*(«)£•  ace.  Rep.  B.  R.  Temp.  Hard*    mandum  confeientiam,  2  Cromp.  Prat* 
367.   But  the  Court  may,  if  they  fee    2d  edit.  353. 
occafion,  award  a  certiorari  ad  infer* 


12.     Regina  verfus  Foxby. 

,  [Trin.  3  Ann.  B.  R.] 

THE  defendant  was  convi&ed  at  the  feffions  for  a  6Mod.ir.sq, 
fcoid,  and  adjudged  to  be  ducked.    She  brought  a  «gj  "£,*J?: 
writ  of  error,  (by  leave  of  the  attorney-general,)  and  the  to  remove  india- 
Chief  Juftice  faid,  the  Court  was  well  enough  poflfefled  of  »enti.   Mod.- 
the  caufie  by  writ  of  error,  but  the  beft  way  was  by  certio-  f  vVJ1!, 
ran  to  remove  it  into  the  crown-office,  and  then  bring  a  Holt  174- 
writ  of  error  coram  nobis  refiden. ;  and  upon  that  the  courfe 
is  to  give  a  rule  to  aflign  error,  and  then  to  move  for  a 
peremptory  rule,  and  in  default  thereof  to  have  a  nsnprcf.t 
and  then  an  award  of  execution. 


%e$t 
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Mod.  Cafes  174. 
Defendant  in 
error  may  foe  oat 
•fecond  certior- 
ari after  a  vari- 
ant original  re- 
fumed  00  the 
firft. 

Rep.  B.  R. 
Temp*  Hard* 
19.  2  Cm.  Car. 
130.    Str.  440* 
Lord  Raynw 


S  teen.. id, 


13.    Burnaby  vtrfus  Saunderforu 

[Triii.  j  Amu  B.R  ] 

pRROR  was  brought  on  a  judgment  InC.jS ,,  aiul 
*-'  want  of  an  original  affigned  for  error.  The  defends 
ant  in  error  came  in  gratis,  and  alleged  diminution,  and 
prayed  a  certiorari,  and  thereupon  a  variant  original  was 
certified.  Upon  this  he  came  again  at  the  day  given,  and 
fuggefted  another  original  of  fuch  a  term,  *  and  prayed 
another  certiorari.  This  appearing  on  the  matter's  report, 
the  queftion  was,  Whether  it  was  regular  ?  Et  per  Holt, 
C.  J.  If  a  record  below  be  of  Eafter-term,  anil  want  of  ori* 
gjnai  be  affigned  for  error,  the  defendant  may  allege  dimi- 
nution* and  jthen  a  certiorari  gpes  to*  the  cuftas  brevktm 
only,  to  certify  an  original  oi  Eafter-term*  that  being  the 
term  of  which  tht  placka  is :  If  then  the  cujlos  brevium  cer- 
tifies a  wrong  original,  or  that  there  »  no  original,  then 
the  defendant  may  come  and  fuggeft,  before  in  nulla  eft  er- 
ratum pleaded,  that  there  is  an  original  of  another  te*mv. 
vr*.  Hilary  or  Michaelmas,  and  then  there  msft  go  a  cat- 
tiorari  to  the  cujlos  breviuai  to  certify  that,,  and  another  to 
the  Chief  Juftice  of  the  Common  Pleas  to  certify  the  con- 
tinuances* Alfo  if  the  cuftos  brevium  certify  a  wrong  ori- 
ginal of  the  fame  term  the  placita  is  of,  it  has  been  held 
the  defendant  may  fugged  there  is  a  right  original  even  of 
that  very  term ,  and  when  both  are  before  the  Court,  the 
Court  will  apply  the  record  to  that  which  is  a  good  origi- 
nal. .   2  Cro.  279* 


Wfcerfwantof 
ariginalif  affign- 
ed, the  plaintiff 
ill  error  noft- 
tue  a  certiorari, 
nnkft  the  de- 
fendant contcfles 
U.     Holt  174. 
4.C 


14.    Smith  verfus  Stoneard.    . 

[2  Ld.  Raym.  1156.  S.  C] 

T  N  a  writ  of  error  of  a  judgment  in  C.  B.  after  verdi&, 
*  the  plaintiff  in  error  affigned  for  error  thtf  want  of  an 
original,  but  did  not  takeout  a  certiorari,  as  the  cotufe  is ; 
the  defendant  in  error  pleaded  in  nulh  eft  erratum?  and 
when  the  caufe  came  on  in  the  paper,  it  was  objeQed, 
That  there  ought  to  have  been  a  certiorari  taken  out,  and 
a?  return  of  the  want  of  an  original  upon  that ;  for  there 
might  be  an  ill  original}  which  is  not  aided  by  verdi&v 
though  want  of  original  is.  Et  per  Holt,  C.  J.  If  want  of 
an  original  be  affigned  for  error,  and  the  plaintiff  in  emr 
does  not  fue  out  a  certiorari,  the  courfe  is  for  the  defend- 
ant in  error  to  go  to  the  matter  of  the  office,  and  get  a 
rule  for  the  plaintiff  in  error  to  return  his  certiorari;  and 

in 
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m  cafe  he  does  not  get  it  done  accordingly,  the  alignment 
ef  errors  Ggmfies  nothing ;  but  if  the  defendant  in  eno* 
wHl  eatnc  gratis  and  eonfefs  the  error,  there  need  be  no* 
avrthreri  returned ;  and  as  to  the  objedion,  That  there 
may  be  a  bad  original  in  this  cafe,  that  is  another  kind  of 
£rror;  for  when  want  of  original  is  affigned  for  error,  the  vide  i  Bam, 
Court  will  never  intend  a  bad  original.  The  judgment  B*  *•  **9* 
was  affirmrd. 

tj.     Carlton  ixrfus  Mortagh.  [a68] 

(Trin.  3  Ann.  B.  IL    2  Ld.  Raym.  1005.  S.  C] 

A  WW*  of  error  was  brought  upon  a  judgment  in  debt  in  6  Mod.  it 3, 
C.  &,  and  want  of  original  was  aligned  for  error.  *J6;  Want* 
The  defendant,  before  a  certiorari  returned,  came  in  gra-  ^'^^jf*4 
/*V,  and  pleaded  a  releafe  in  bar  ;  the  plaintiff  in  error  de-  mifpictded.  The 
murred,  and  the  defendant  joked  therein,    k  was  agreed  <?<>""  may  **»* 
/irr  /of.  Curiam,  that  the  releafe  wae  mWpleaded  for  want  S^.. 
a£%  venue;  and  upon  this  the  qucftioa  was,  Whether  the  eatwm.  Mod. 
Court,  sx  officio*  ihouM  award  a  certiorari,  that  k  might  ^*  *°** 
appear  to  them  whether  thete  were  an  original  or  not  ?  *2°5.'  xz  ck>t  g^ 
Jftfr,  C.  J.  was  of  opinion  that  the  Court  could  not  award  Moor  700.  Noy 
^certiorari-;  becaufe  the  queftion  was  not,  Whether  error  *3»  8*\ .  *  SuL 
or  not  ?  but  whether  barred  or  not  by  the  releafe  ?  And  39saik.  399*" 
that  want  of  original  was  certainly  error  in  this  cafe,  which  s.c.  Holt  275. 
the  defendant  had  confeffed  by  coming  in  gratis  an4  plead-  gjJJ  jfJJJ^ 
ing  his  releafe;  for  that  by  coming  in  gratis  he  had  pre-  point  put  ia 
vented  the  plaintiff,  and  hiridfered  him  from  completing  his  judgment. 
error  by  taking  out  a  certiorari;  and  therefore  the  Court  *£*'g£ 
muflr  take  it  to  be  as  the  plaintiff  had  admitted  :  Alfo  that  %  Lev!  234. 
the  Court  is  not  at  liberty  ta  depart  from  the  point  refer-  Hob.  54*    ?«'• 
ted  to  their  judgment :  At  that  me  they  ftrike  out  the  J  J£  J^^eT 
plea  in  bar  and  the  demurrer,  and  give  judgment  on  the*  135*  RCp.B.R. 
certiorari:  That  the  Court  is  no  more  at  liberty  in  this  TcmP-  ****** 
<u£tf  than  if,  mftead  of  a  demurrer,  iffue  had  been  joined  4I 
upon  this  plea,  and  found  for  the  plaintiff;  and  if  that' 
hid  been  the  cafe,  the  Court  might  as  well  have  granted  a 
certiorari  to  fee  whethev  the  trial  was  to  any  pvrpofe :  But 
he  allowed  adiverfity  between  a  particular  error,  as  in  this 
cafr,  and  the  general  errors  afltgned ;  for  if  the  defendant 
had  pleaded  a  releafe,  and  that  had  been  found  again& 
him  ;  yet  the  Court  could  not  reverfe  the  judgment,  unlefs 
error  had  appeared  in  the  records     Caterijvfticiarit  contra; 
Powys  and  Gould  held,  that  the  aft  of  the  parties  might  VMeCumvng- 
fbreclofe  themfelves,  but  not  the  Court;  and  that  they  Ham  v.  Hojftua, 
are  to  give  judgment  upon  the  whole  record  according  to    tr"  Ia;# 
confidence  and  right,  and  cannot  be  concluded  by  any  ad- 
mittance of  the  parties.     And  Powell  took  this  difference, 

If 
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If  error  be  afligncd  in  a  deleft  which  will  appear  by  the 

%&£ 44  J*       record itfelf,  and  the  defendant  pleads  a  rekafe,  the  Court 

^^  40?*       ought  not  to  reverie  the  judgment  though  the  rekafe  be 

mifpleaded ;  becaufe  it  is  an  error  in  law,  which  appears 

upon  the  face  of  the  record,  and  the  rekafe  was  to  bar  the 

writ  of  error.   Aliter  if  the  error  does  not  appear  upon  the 

ZmrififadmiY  record  v  for  in  fuch  cafe  the  Court  mud  go  on  to  deter- 

feconfc&d,  but  mine  the  wrfof  and  whether  there  be  error  in  the  record  or 

w^W*      n0t :   And  hc  hcld  tIwt  Cnr°r  m  foa  mi?ht  **  confcflfed  * 
4  Bur.  1551.  tc.  but  error  in  law  could  not ;  by  errors  in  fa&  he  meant 

T  260 1  •    fuch  crrors  a*  could  not  appear  on  the  face  of  the  re- 

1  Ron?7cl       con* »  and  therefore  &  a  mitt**  in  fail  be  afiigned  for  error, 

Vhf  83, 84.       and  die  defendant  plead  a  reteafe,  but  mifplead  it ;  or  if 

*  LeoiVs*        ^ue  ^  ta^cn  and  f°un<l  againft  him,  the  Court  in  fuch 

3^*1  ai/ioo'  ca^  mu^  rc^rfc  the  judgment  without  more  ado.    Vide 

1*.  11*'.     *  2i  E.  3.  54.    1  Cro.  415.   %.  373,  374.  1  Up.  764*  765. 

2  Cro.  60.  Jktf.  152.    1  Jo.  139, 140.   5  G*.  37.     After 

£»  m#/&  g/P  erratum  pleaded,  the  plaintiff  cannot  have  a 

certiorari  ex  iebito  juftitut$  but  it  rtiay  be  granted  ad  ht- 

formand.  cmfcientiam  Cur*  28  if*  6.  io»  9  £•  4.  32.    The 

Court  will  award  it  in  order  to  affirm,  but  never  to  reverie 

a  judgment  or  make  error.    Palm.  52.  Jo*  13&.  21  £.  4+ 

38,  39,  44.    2  Ox  6,  141,  445.   3  Cro.  836,  837. 

16.   Ty ton  vtrfus  Hilliard* 

[HHI.  3  Ann.  B.  IL    a  Ld.  Raynu  us*.  5.  C.J 


I  N  error  of  a  judgment  in  C.  B.  the  declaration  was 
Sny^fe^T  *  Tri*.  pritno  Ann*,  and  want  of  an  original  afligncd  for 
certiorari  with     error,  and  a  certiorari  was  awarded,  and  the  original  re-* 
^original.       turned  with  the  continuances,  by  which  it  appeared  die  dqr 
27  *       *  claration  was  HUL  13  W*  3.  with  imparlances  till  Trin. 
1  Ann.,  and  the  original  of  that  term  *  to  that  it  appeared 
to  be  a  fuit  pending  in  the  Common  Pleas  before  any  origi- 
nal, which  was  the  objection.  Vide  1  Lev.  69*  1  Kek  177, 
197,238,377.  Te/v.  108.  Sed  non  allocatur  t  (or  per  Holt, 
V«riRol.Abr.  C.  J.  The  certiorari  as  to  the  continuances  was  imperti-  * 
****  nent,  and  fo  is  the  matter  returned ;  and  as  to  the  reft  the 

return  is  impoffiblc  and  contrary  to  the  record,  and  there* 
fore  the  imparlances  fliall  be  taken  to  be  in  another  caufc. 
Vide  Style  293*  ;  Judgment  affirmed  {a). 

(«)  VUe  1  JTil/.  18 1.  Dyke  v.  S<weeti*z+ 


17.     Redham  verfus  Waters. 

[Hill.  4  Ann.  B.  R.] 

UP  O  N  a  writ  of  error  of  a  judgment  in  the  Court  of  Upon  a  writ  of 
Berwick,  the  proceedings  were  returned  in  Englijb,  error  the^Comt 
Etper  Cur.  it  was  held,  that  on  a  writ  of  error  the  Court  ^Y.^tuf- 
df  King's  Bench  is  to  take  notice  of  the  particular  laws  and  torn  of  the  infe* 
cuftoms  of  the  place  where  the  judgment  was  given,  and  ^n^\m&\on\ 
the  law  of  that  place  need  not  be  returned*  but  the  Court  ha0e™corpus! 
tnuft  inform  themfelveft  of  it ;  alfo,  that  if  by  law  the  pro-  %  Ld.  R*>m. 
ceedings  below  be  in  Englijb%  they  may  be  fo  entered  here ;  42ia 
and  a  difference  was  taken  between  a  writ  of  error  and  a 
habeas  corpus,  for  upon  a  habeas  corpus  the  inferior  jurifdic- 
tion  muit  in  their  return  fet  forth  the  particular  law  or 
cuftom  of  the  place  whereby  they  juftify  their  commit- 
ment, otherwife  the  Court  is  not  to  take  notice  of  it. 

18.     Meredith  "verfus  DavieSi  £27°1 

[Paf.  jo  Aim.  B.  R.] 

ERROR  of  a  judgment  for  the  plaintiff  in  ejefhnent  Couitmay  tward 
in  the  grand  feffion  of  Wales  after  verdift  ;  the  gene-  «*»«■«•*- 
Tal  errors  were  afligned,  and  tn  nullo  eft  erratum  pleaded.  <jefca  in  the 
Upon  arguing  of  the  cafe  it  appeared  that  the  declaration  body  of  the  rc- 

fet  forth  a  demife  for  a  term  of  years  to  the  plaintiff,  but  ***  *2"J* 
•  •  •  g%  «         •        •  .     •  «*  •  r  mm*      nullo  eft  erra- 

did  not  thew  that  the  plaintiff  entered  or  was  pollened ;  turn  pleaded. 

and  the  truth  was,  that  this  line  was  omitted  in  the  tranf-  *  **  Ab.  767. 

cript,  and  the  Court  held  this  defect  to  be  fatal.      Here-  ^'  J;   { Q£'o]U 

Dpon  the  plaintiff  prayed  the  Court  would  ad  informand.  Rep.  471.  Still, 

cmjaentiam  award  a  certiorari  to  the  grand  fejjions.     Mr.   35*» 

Brydges  argued  it  could  not  be  done,  for  that  the  party  had 

c&opped  himfelf  by  pleading  in  nullo  eft  erratum;    and 

though  the  Court  might  do  it  in  order  to  be  certified  of 

the  out-branches  of  the  record*  as  in  the  original  writ  or 

warrant  of  attorney,  which  are  not  returned  with  the  body 

of  the  record  upon  a  writ  of  error,  and  which  indeed  are 

contained  in  another  roll $  yet  the  Court  could  never  do  it 

to  be  certified  of  any  thing  in  the  bodjv  of.the  record: 

They  mull  fuppofe  it  to  be  returned  as  jSfeght  to  be,  and 

muft  take  it  as  it  is,  and  are  concluded  by  the  admiffion  of 

the  parties  from  taking  it  to  be  otherwife.  Vide  1  Ro,  264. 

a  Cro.  6.  9  2J.  4.32. 

On  the  other  fide  it  was  argued,  that  by  in  nullo  eft  er-  By  pleading  in 

ratum  the  defendant  admitted  the  record  perfect  ;  for  the  ^^^Jfen,, 

effect  of  his  plea  is  that  this  record,  as  it  is,  is  without  uit  admits  the 

Vox.  I.  Z  error ; 


record  to  be  per-  error ;  therefore  he  cannot  come  and  allege  diminution 

£fo^i2£T afrcfh* and  fax that  !hcrc  is  crror  by rcafon  of  fuch  a  dc- 

diminution.        fcGt,  for  that  is  againft  his  former  fuppofal ;  and  by  the 
Far.  104, 114.    famc  reafon  he  may  be  let  in  to  allege  a  diminution  more 
ikc'TLcv/i^.  ^an  w1^  aiu*  he  may  allege  it  in  itifinitum\  that  the  party 
*  Lev.  3«,  239,  was  therefore  bound  and  foreclofed  by  this  admiflion,  and 
*99«  *  Mod.    th^  equally  as  to  all  parts  of  the  record  5  but  the  Court 
199.  Moor  700!  werc  not  foreclofed,  for  the  writ  of  error  is  a  commiffion 
a  Cro,  141.       to  them  to  examine  the  errors,  viz.  quod  infpeclis  record.  & 
procejfu  fart  faciat  quod  de  jure  fuerit  faciend.  Therefore  no 
admiflion  of  the  parties  can  oroughc  to  reftrain  the  Court 
from  looking  into  the  record  before  them.    That  in  the 
cafe  of  Carlton  and  Mortagh  (ante  pla.  15.)  the  plaintiff 
affigned  for  error  want  of  original,  and  the  defendant 
•  pleaded  a  releafe,  but  mifpleaded  it;  and  though  this  was 
a  full  confeffion  of  the  party  that  there  was  no  original, 
yet  the  Court  awarded  a  certiorari,  and  affirmed  the  judg- 
ment; but  that  had  been  otherwise  if  he  had  affigned  for 
error  infancy ;  becaufe  this  could  not  appear  by  infpe£k- 
ing  that  record :  And  that  wherever,  by  infpefting  the  re- 
cord, the  Court  may  affirm  the  judgment,  thev  ought  to 
award  a  certiorari.     And  as  the  party  by  pleading  in  nullo 
eft  erratum  is  eftopped  to  prajr  a  certiorari  as  to  every  part 
t  Mod.  210.      of  the  record,  fo  the  Court  is  foreclofed  as  to  no  part; 
1  Sid.  139.        and  the  cafe  of  Gwin  was  cited.     1  Keb.  557.     In  a  quod 
ei  deforceat  judgment  was  given,  quodpetens  teneat  prsea%&. 
tenetnenta  inftead  of  recuperet :  Upon  this  a  writ  of  crror 
was  brought,  and  after  in  nullo  eft  erratum  pleaded,  the 
Court,  being  informed  the  judgment  was  right,  fent  a  cer- 
Anteaofc.  tiorari.     In   the  cafe  of  Fanfbaw  and  Morrifiny    Trin. 

5  Mod.  290.       ^  Ann.  B,  R.   in  a  fcire  facias  on  a  recognizance  againft 
bail,  judgment  was  for  the  plaintiff,  &*  quod  recuperet  dam* 
na  occajione  dilationis  executionis ;  which  was  naught,  being 
not  warranted  by  the  ftatute,  which  gives  only  cofts  of 
Rtp.  B.  R.       fait;  *n  nutt°  efl  erratum  was  pleaded,  and  the  defendant 
Temp.  Hard,     got  this  amended  in  the  Common  Pleas,  and  the  Court 
Stt'^-T'214-  fuffcrcd  *  t0  be  amended  here.     Et  per  Cur.  a  rule  was 
made  for  a  certiorari  upon  thefe  reafons,  together  with  an 
affidavit  that  the  record  was  right  below. 
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Str.  907. 


(    a7i    ) 

efcape. 


I.     Scott  wrfus  Peacock* 
[Mich-  4  W.  k  M.  B.  R.] 

tO  a  fare  facias  qttare  exectttionem  non  Upon  a  judgment,  Pfecfedent  aflfftfc 

the  defendant  pleaded  that  he  was  formerly  taken  in  j5i!rt£Sd? 

Execution  by  ca.  fa.  upon  the  fame  judgment,   and  the  cape,  but  not* 

Iheriff  fuffered  him  to  efcape,  to  which  efcapc  the  plaintiff  Mky»ent. 

khen  and  there  contented:  Sed  non  allocatur ;  for  the  afr  j. ,^s.c.Dm 

fent  fubfequent  will  not  make  it  an  efcape  with  the  con-  275.  and  cafe* 

fent  of  the  plaintiff,  and  therefore  he  has  either  His  reme^  »nm«i:*wiu» 

dy  againft  the  ftieriff,  or  may  retake  the  party.  494'  s    33°' 

2.    Dominus  Rex  verfus  Fell*  [  272  J 

[Hill.  10  Will.  3.  B.  R.     1  Ld.  Raym.  424.  S.  C.j 

ZpELL  was  indicted  by  two  feveral  indi&ments,  viz.  5Moi  414. 
•*      one,  for  that  he  being  keeper  of  Newgate,  one  ifrr-  i»*Awen| 
hnhead  was  committed  to  the  prifon  of  Newgate  fub  cuffed.  J^geStefc-pc 
vicecom.  Midd.;  and  the  faid  Birkenhead  being  id  cuftody  of  H.  committed 
of  Fell,  onerdtus  altd  pro&tione,  the  defendant  negligently  ^j^hiwi4 
fuffered  him  to  efcape.     And  it  was  objected  in  arreft  of  hi^wafon,  ttl. 
judgment,  that  the  warrant  of  commitment  ought  to  have  Holt  279-  S;C* 
been  fet  forth  ;  which  was  not  done  ;  and  it  was  argued  Cafe$B^^* 
by  Mr.  Northey,  that  even  in  debt  for  efcape  the  commit-  c.  19.  f.  144^ 
ment  mult  be  fet  out,  3  Cro.  894.  2  Infl.  590.,  and  he   10  Vincris** 
might  be  charged  with  high  tteafon,  and  not  committed 
for  it ;  and  at  the  time  of  the  efcape  he  does  hot  appear  to 
have  continued  charged,  nor  is  it  faid  that  the  defendant 
let  him  efcape1  fine  warratih  or  pardonationc.     Et  per  Holt, 
Chief  Juftice :  id,  It  is  not  Enough  to  fay  that  he  was 
charged,  but  he  mil  ft  alio  be  faid  to  be  committed  for 
high  treafon  \  for  if  H.  be  in  cuftody  for  trefpafs,  and  an- 
other fhould  go  before  a  juftice  and  fwear  high  treafon 
againft  him,  H.  is  in  cuftody  and  alfo  charged  with  high 
treafon ;  yet  the  gaoler  in  that  cafe  is  not  liable,  as  he  i  Kol.  Abr.ftoo. 
would  have  been  in  cafe  H.  had  been  committed  for  tred-  F*  3-  *  Mod. 
fon:  The  precedents  are,  cujus  caufa  commijftts  fuit ;  and  cro.jac.cw7 
the  warrant  of  commitment  was  fet  out  in  Lord  Greys  pi.  u, 

Z  a  talc 


2ji  OEftape, 

cafe;  and  if  there  be  error  in  the  warrant,  the  gaoler  (hall 
take  no  advantage. 
Pod  287.  2dly,  The  prifoner  is  in  cuftody  both  of  the  gaoler  and 

1  Rol.  Akr.806.  0£  ^c  fteriff,  and  if  he  be  committed  to  the.flieriff,  and 
the  gaoler  fuffer  him  to  efcape,  the  gaoler  is  punifhable  ; 
for  die  (heriff  (hall  anfwcr  civilly  for  the  faults  of  his  gaol- 
er, but  not  criminally  (a).  Fide  14  2?.^.  c.  io,  19  H.  7. 
c.  10.  And  a  commitment  to  a  prifon  is  frequent,  viz. 
Committitur  prifon*  ;  committitur  Turri  London* 
.  3dly,  The  Court  will  not  intend  a  pardon  \  If  any  were, 
it  (hould  be  (hewn  on  the  other  fide ;  and  if  there  were  a 
pardon,  the  (htfrifF  or  officer  cannot  take  notice  of  it  till  it 
be  allowed  in  B.  R.  ;  and,  before  fuch  allowance  bad,  \t 
is  criminal  in  him  to  fuffer  fuch  efcape ;  but  the  judgment 
was  arretted. 

(a)  The  report  in  Ld.  Raymond  is  imprifoned  or  indifted  for  the  alts  of 

tontra  quo*d  hoc.     The  liability  of  the  his  bailiff,  but  an  aftion  lies  againft 

fheriff  to  anfwcr  ci<viliter>  but  not  rri-  him  by  the  party  grieved  for  damages, 

minaliter,  for  the  a&s  of  his  bailiff,  (to  and  he  fhall  be  fined.     So  that  he  is 

which  thofe  of  his  gaoler  feem  ana-  not  liable  to  any  corporal  punUhment, 

logous,)  is  explained  and  defined  in  but  where  it  rc&s  in  damages  he  (hall 

£ateb.  1S7.  Sounder/on*. B*ker,  ^Wil/i  make  the  party  a  pecuniary  (atisfac- 

3 16.  VR&Woodgat$v.  Knatcbhulltt  T*K.  tion. 
148,  156.    The  fheriff  (hall  not  be 

3.    Watfon  verfus  Sutton. 

[Mich.  13  Will.  3.  B.  R.] 

MaiiUnot  T  N  debt  for  an  efcape  againft  the  marihal  of  the  King's 
'fu^tmnoti  Bench,  and  nil  debet  pleaded,  the  evidence  was,  th*t 

•ftSe'commU^  *c  prifoner  being  out  on  bail  came  and  furrendered  imm- 
inent. Cafes  felf,  by  entering  a  reddidit  fe  in  difcharge  of  his  bail  in  the 
SiieVuL0,  judge's  book;  that #  the  plaintiffs  attorney  accepted  him 
7P4;  in  execution,  and  filed  a  committitur  with  Mr.Bromfield 

*  T  271 1  ^e  Pr0Pcr  °ff*cer-  Upon  this  evidence  the  jury  found  for 
c     Tj  ^C  plaintiff;  and  now  the  marihal  moved  for  a  new  trial, 

Mod.  Cafes  1*33.  becaufehe  had  no  notice,  for  it  was  not  fufficient  to  enter 
Ante  pi.  a.  a  committitur  in  the  office,  without  ferving  him  with  a 
Earned  for'msc.  "^  or  cnte"n6  a  committitur  alfo  in  the  marfliaPs  book 
fe"  omitted  to^be  kept  in  the  office  for  that  purpofe,  without,  which  the 
infixed  on  at  for-  marfhal  is  not  chargeable  in  efcape.  Et  per  Cur.  A  red* 
Cafes^1"  H^'-dMitf*  in  the  judge's  book  is  an  immediate  difcharge  of 
24a.  a  Saikf'  the  bail ;  but  he  is  not  in  cuftody  till  the  plaintiff  makes 
64*1.  Ante  295.  his  eledicn  by  entering  a  committitur ;  nor  then  is  he  in 
!aa6?  *7'  Stt"  cuftody>  foas  to  charge  the  marfhal,  till  there  be  a  notice 

by  rule  or  entry  as  aforefaid:  But  this  matter  (hould  have  . 

been  (hewed  and  infilled  on  at  the  trial ;  it  is  now  too  late ; 

So  the  motion  was  denied. 


Cfcape.  c?73 


4.     Shirley  zw^»x  Wright. 
[Tnn.  1  Ann.  B.  R.    2  Ld.  Rayra.  775.  S.  C] 

THE  {hcriff  had  the  defendant  in  cuftody  on  zca.fa.  Efcape  upon  er-, 
which  iffuedpoj  diem  &  annum,  without  zftirefa-  ™r!°29\Tnte' 
das  (a),  and  let  him  efcape  ;  and  it  was  held  that  he  was  272,30!  iSalk. 
liable,  and  fhould  not  take  advantage  of  the  error ;  but  7°o-  S.  c. 
otherwife  had  it  been  on  a  capias  ad  refpondend.  bearing  tefte  |#  c^Hol^x. 
in  Trinity  term,  and  returnable  in  HUary  (4),  becaufe  fuch  Cro.  el  1S8. 
procefs  mult  be  returnable  from  term  to  term ;  otherwife  Carth#  l88* 
it  is  out  of  court. ' 

(a)  By  the  report  in  Ld.  Raymond        (0)  A  defendant  arreted  upon  fuch 

and  2  SaU.  it  appears  that  the  objec-  procefs  may  bring  an  a&ion  of  falfe 

tion  was,  that  the  ca.  fa.  bore  tefte  in  imprifonment  againft  the  plaintiff.  Par* 

Mich,  term,   and  was  returnable  in  fonsv.Ltyd,  a  2?/.  846*  3  #r/#".  34*. 


5.     Anonymous. 

[Mich.  4  Ann.B.R.] 

TNEBT  for  200 /.  upon  a  bond,  conditioned  to  pay  Difcharge  b? 
*J  100  /. :  for  want  of  bail  the  defendant  was  committed  Court  not  having 
to  the  marjbal,  and  he  applied  to  the  juftices  of  peace  of  i^1  cto/eI 
Surrey,  and  procured  a  difcharge  on  the  late  ad,  for  the  893.  1  RoU. 
relief  of  infolvent  debtors.    The   plaintiff  obtained  an  Ajj£  8o9-  p1  45* 
cfcape-warrant,  upon  which  he  was  taken  up  i  and,  upon  2    9d*  3°# 
a  motion  to  be  difcharged,  the  Court  held  this  was  an 
efcape,  for  being  a  prifoner  both  indebted  and  alfo  charged 
in  above  100  /.  debt  and  damages,  the  juftices  had  no  au-r 
thority  for  what  they  did,  and  therefore  the  difcharge  was 
illegal  and  void. . 


6.     Jackfon  vcrfus  Humphreys. 

[Trin.  5  Ann.  B.  R.] 

IN  efcape,  againft  the  fheriffs  of  London,  the  plaintiff  de-  A.  levies apbiot 
clared  that  he  levied  a  plaint  in  the  {herifFs  court  jjj^ 0f  £>*? 
againft  J.  S.,  being  then  in  die  counter  in  cuftody  on  a  agSnft  B.,  being 
former  plaint  levied  againft  him  by  J.  N.,  and  that  the  de    in  cuftody  on  * 
fendant  being  fo  in  cuftody  was  fuffered  to  efcape.    The  f£™*}*nt** 
defendant  demurred,  and  infifted,  "that  there  ought  to  a?  may  bring 
have  been  a  precept  fued  out  on  the  latter  plaint,  on  which  efcape. 
the  (hcriff  might  have  returned  a  cepi :  as  if  H.  is  arretted    *  f  274.1 
by  the  flieriff  ad/eclam  A.,  and  afterwards  another  writ  is 

%  3  delivered 
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Cro. 


b  Co.  68. 
Jac.473.  SCo- 
ti6.  iRol. 
Abr.  810.' 


gfcape* 

delivered  adfe&am  JS.9  he  is  now  iq  cuftody  for  JJ.,  and  the 
very  delivery  of  die  writ  to  the  (heriff  was  an  arreft  in  law, 
and  in  debt  for  efcape  B.  mud  declare  that  H.  was  arreft* 
ed  on  this  writ  •,  for  the  declaration  mult  be  according  to 
the  operation  of  law,  and  not  according  to  fad.     Fide 

LCo.  89.  But  after  two  terms  debate,  Holt,  Chief  Juftice, 
ving  looked  on  Mackallys  cafe,  faid,  that  upon  entering 
a  plaint  in  the  counter,  there  never  is  any  precept  award- 
ed ;  but  the  ferjeant  of  the  mace  arrefts  the  party  by  his 
general  authority,  and  therefore  there  is  nothing  more  to 
be  fet  forth  than  is  fet  forth  in  this  cafe ;  for  by  entering 
the  plaint  and  charging  the  defendant  in  the  counter,  he 
is  in  'actual  cuftody  of  the  (heriff:  So  if  the  (heriff  of 
Northumberland  have  a  man  in  cuftody  in  Northumberland^ 
and  the  (heriffis  himfelf  here  in  town,  and  a  writ  is  deli- 
vered to  him  againft  that  perfon,  he  is  in  his  cuftody  im- 
mediately upon  that  writ ,  otherwife  if  the  man  was  ou,t  of 
tKe  county  at  the  delivery  of  the  writ,  as  in  cafe  the  fiieriff 
was  bringing  him  to  Wejlminjler  on  a  habeas  corf  us  (a). 


{a)  R.  Bull  v.  Steward,  1  Witf. 
25$.  that  an  officer  of  an  inferior 
court  could  not,  in  an  action  of  efcape 
On  mefne  procefs,  take  advantage  of 
an  error  in  the  procefs  of  the  inferior 
court,  provided  he  could  juftify  the 
arreft;  and  that  after  verdicl,  judg- 
ment fhould  not  be  arretted  for  want 
of  (hewing  the  caufe  of  action  to  be 
fuch  whereof  the  inferior  court  had 
jurifdi&ion.  In  Lucking  v.  Denning, 
ante  20 1.  it  was  held,  that  though  it 
appeared  at  the  trial  on  efcape  under 
procefs  of  an  inferior  court,  that  the 
caufe  of  aclion  arofe  out  of  the  jurif- 
di&ion  of  that  court,  the  plaintiff1 
fhould  recover.  So  in  Higgin/cn  v. 
$berif,  Com,  1 5 }.  a  plea  that  ihe  caufe 
of  aclion  in  the  inferior,  court  arofe 
out  of  the  jurifdiclion  of  that  court, 
was  held  bad.  An  aclion  on  the 
cafe  nay  be  maintained  for  the  efcape 
of  a  perfon  in  cuftody  under  a  capias 
ut  hgatum  on'  mefne  procefs.  Cook  v. 
(Zhampneys,  2  Str,  901.  So  on  a  writ 
de  excommunicato  capiendo.  Slipper  v. 
Mq/bn,  2  Ld.  Raym.  788.  So  tor  the 
tfcape  of  a  perfon  arretted  by  latitat, 
and  brought  by  habeas  corpus  before  a 
judge  of  C.  B.,  and  iy  him  committed 
to  tb,e  Fleet,  charged  with  the  latitat, 
although  no  procefs  of  C. B.  appeared. 
Qamhier  v.  Wright,  %  Str.  951.     It  is 


an  efcape  to  fuffer  a  prifoner  to  wall* 
at  large  through  the  town,  though  at- 
tended by  a  keeper,  Balder  v.  Temple^ 
Hob.  20 z.  It  is  a  voluntary  efcape  for 
the  gaoler  to  make  a  prifoner  a  turn* 
key,  and  permit  him  to  go  out  on  er- 
rands4  Wilkinfin  v.  Salter,  Qa.  Tejmfc 
Hard.  310.  An  aclion  will  lie  for/ the 
Voluntary  efcape  of  a  prifoner  on  mefne 
procefs,  though  he  returns  the  fame 
day,  and  the  plaintiff  knowing  of  the 
efcape  afterwards,  proceeds  to  judg- 
ment againft  him,  Raven/croft  v.  Eyles, 
a  Wilf.  294*  A  perfon  having,  after 
judgment,  furrendered  to  Ne*wgeti4\x\ 
difcharge  of  her  bail,  where  t^e  plain- 
tiff intended  to  charge  her  in  execu- 
tion, as  the  fherifF  was  carrying  her 
to  the  chambers  of  the  Chief  Juftice  by 
virtue  of  a  habeas  corpus,  was  refcued, 
and  the  fherifF  was  anfwerable  for  her 
efcape,  Crompton  v.  Ward,  1  Str.  429. 
The  fherifF  is  not  liable  to  anfwer  for  an 
efcape  from  a  fpecial  bailiff  appointed 
by  the  plaintiff  himfclf,  De  Merauda  v. 
Dunkin,  +  T.R.  120.  the  (heriff'a 
return  of  non  qft  invent,  on  the  back 
of  a  wru  is  Sufficient  evidence  of  the 
writ  having  been  delivered  to  him, 
Blatcb  v.  Archer,  Cvwp.  63.  the 
bailiff  of  a  liberty,  who  has  the  return 
and  execution  of  writs,  is  liable  to  an 
aclion  of  debt  for  an  efcape  by  remov- 
ing 


aEfcroft; 

ing  a  prifoner  taken  in  execution  to 
the  county  gaol  without  the  liberty, 
and  then  delivering  him  to  the  flieriff, 
Bootbman  v.  Ld.  Surry,  2  Term  Rep.  5. 
The  plaintiff  was  nonfuited  becanfe  he 
could  not  prove  any  debt  due  to  him 
from  the  prifoner,  who  efcaped  on 
mefne  procefs,  Alexander  v.  Macanley, 
4  T.  R.  6 1 1 .  1 1  is  no  defence  that  the 
gaol  was  demolished  by  rioters;  for 
nothing  but  the  ad  of  God  and  the 
King's  enemies  will  excufe,  Elliott  v., 
Duke  of  Norfolk,  4  T.  R.  789.  After 
an  arrefl  on  mefne  procefs  the  bailiff 
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may  fufFer  the  prifoner  to  go  at  large, 
provided  he  has  him  at  the  return  of 
the  writ,  Atkin/on  v.  Matte/on,  2  T.  R. 
171.  The  (herifF  is  not  liable  to  an 
action  on  the  cafe  as  for  an  efcape 
for  keeping  a  prifoner  in  mefne  pro- 
cefs in  his  cuftody  out  of  gaol  after  the 
return  of  the  writ  and  afterwards  car- 
rying him  to  gaol,  if  the  jury  find 
that  the  plaintiff  has  not  been  delayed 
or  prejudiced  in  his  fuit,  Planck  v.  An- 
derfon,  5  T.  R.  37.  Vide  Bonafons  v. 
fralker9zT.R.  126. 


efcrottn 


Watts  verfus  Rofewell. 
[Mich,  i  Ann.  B.  R.    z  Ld.  Raym.  803.  S.  C] 

1  N  debt  upon  a  bond,  the  defendant  pleaded  it  was  de- 
-*  livered  as  an  efcrow,  to  be  his  deed,  upon  the  plaintiff's 
fealing  and  delivering  a  general  releafe,  which  was  not 
done,  etjsc  non  eft  faEfum^  6f  hoc  par  at  us  eft  vtrifioare^  fcjV. 
The  plaintiff  demurred,  and  (hewed  for  caufe  that  the  plea 
fhould  have  concluded  to  the  country ;  and  the  reafon  in- 
filled upon  in  argument  was,  that  it  is  a  fpecial  negative  of 
the  affirmative  in  the  declaration,  and  the  general  conclu- 
fion  in  the  negative  had  waived  the  fpecial  matter  prece- 
dent ;  and  1  Fen.  210.  was  quoted  as  an  authority  in  point. 
Though  it  was  admitted,  that  if  the  plaintiff  had  pleaded 
over,  and  taken  iflue  upon  the  fpecial  matter,  it  had  been 
well.  On  the  other  fide  was  cited  1  Keb.  30,  242. ;  but 
vote,  no  Judgment  is  entered  in  that  cafe.  But  in  the  prin- 
cipal cafe  judgment  waa  given  for  the  plaintiff,  becaufe  the 
jurecedenta  axe  accordingly.  5th  vol. 


Plea,  delivere* 
as  anelcrow, 
ought  to  con- 
clude to  the 
country.  PlowL 
66.  b.     Hob. 
246.  contra. 
Far.  53,  105. 
Ccmb.  86,  3ir, 
'  479.    6  Mod. 
217.  S.C.  Holt 
213.    6  Mod,. 
117*  »" 

6  Mod,  217, 
2x8.  Ante  i. 
Com.  Dig. 
Pleader,  B.  32. 
3d  edit.  pa.  414. 
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Cfioppel, 


1.     Gilman  verfus  Hoarc. 

f  Mich.  4  W.  &  M.  B.  R.] 

Leafe  fcr  yean  T^EBT  for  rent  on  an  irtdentttre  of  leafe  for  forty 

mSt  ?"3SSdlf  ycars*   Thc  dcfendant  pleaded  that  a  year  before  the 

ud  MttKherefi-  plaintiff  made  a  leafe  for  forty  years  to  A.f  virtute  cujus  A. 

due  by  paffing  an  entered  and  was  poffefled;  and  that  though  the  defend- 

36*57-'  ^c^1  ant  -did  afterwards  enter,  yet  he  was  accountable  to  the 

54I  3  D>  279.  faid  A.     On  demurrer  Carthevi  argued,  tha{  the  fecond 

p.  9.  s.  c.  lcafe  was  void  for  the  firft  thirty-nine  years,  and  fo  wa$ 

Carth.3aoi.  l^e  rcfervat*on>  and  t*1**  ^rc  wa8  no  eftoppel,  becaufe 
3  Lev.  213.  the  laft  of  the  forty  years  pafled  by  thc  leafe.  Vide 
3  SaJk.  152.  Plow.  453,  422.  1  Inft.  47.  Where  tenant,  pur  outer  vie, 
made  a  leafe  for  years  by  indenture,  and  afterwards  pur-? 
chafed  the  reverfion,  and  it  was  held  that  the  leafe  ended 
by  the  death  of  ceftui  que  vie,  fo  is  3  Cro.  707.  Et  per 
Holt,  C.  J.  The  reafon  of  ihe  cafe  in  1  Inft.  is,  becaufe  te- 
nant for  life  has  a  freehold,  which  is  a  greater  eftate,  and 
the  leafe  will  need  no  eftoppel,  if  the  life  endure  :  But  in 
the  principal  cafe  the  leafe  mud  neceflarily  be  void  for 
thirty-nine  years,  unlefs  made  good  by  eftoppel ;  and  that 
a  leafe  for  years  may  operate  and  take  effect  as  to  part  by 
eftoppel,  and  as  to  the  refidue  by  palling  a  real  intereft,  is 
very  plain  from  the  common  cafe  of  concurrent  leafes, 
which  are  all  of  them  as  to  part  good  by  eftoppel,  and  a, 
rent  referved  thereon  {a). 

[a)  Vide  Ludford  V.Barber,  1  T.R.  5  T.R.+.  Hermitage  v.  Tomkins,  l  Ld. 
86.  Dee  v.  Burt*  ib.  70 1.  Fair  title  v.  Raym.  729.  Good  title  v.  Morfe,  I  T.R. 
Gilbert,  2  T.R.  169.  Cooke  v.  Loxley,     365. 


2.    Rock  verfus  Leighton. 

[Mich.  \2  Will.  3.  B.  R.     Vide  foft,  Tide  Executors.] 


Eftoppel*  976 


3.   Trevivan  verfus  Lawrance  &  al. 

[Mich.  3  Ana.  B.  R.    2  Ld.Raym.  1036.  S.  C] 

IN  qeftment  upon  the  demife  of  U.  V.  a  fpecial  vcrdift  6 Mod.  156. 
was  found,  viz.  that  S.  R.  was  fcifcd  in  fee  of  the  f^"^ 
Jands  in  queftion,  and  that  being  fo,  H.  M.  recovered  ***'£  renting 
judgment  againft  him  in  debt  for  127/.  in  B.  R,  in  Mi-  the  judgment  of 
chaeimos  term  1656,  which  they  find  in  b*c  verba :  That  *n7^ngntenf^,tiel 
in  Hilary  13  W.  3.  the  leffor  of  the  plaintiff,  as  admini-  wcorTjudgment 
ftrator  of  the  faid  H.flt.,  fucd  z  fcire  facias,  reciting  the  for  the  plaintiff, 
judgment  as  of  Trinity  term,  againft  the  tcrtenants  of  the  ^^nCclcgit* 
lands  which  the  faid  S.  R.  had  on  the  day  of  the  judgment  brought,  the  de- 
recovered,  or  at  any  time  afterwards.    That  the  terte-  fcndant  i»  cftop- 
nants  (of  which  the  defendant  was  one)  appeared  and  J^ge^thT 
pleaded  nul  tiel  record,  and  iffue  joined  thereupon,  and  a  variance.  Poft 
c!  ay  was  given  to  bring  in  the  record  \  at  which  day  the  re-  »9"«  3 SaUc* 
cord  of  the  judgment  of  Michaelmas  term  1656  was  pro-  *|£  s'  ' 
duccd,  and  judgment  given  quod  habetur  tale  recordum,  and 
execution  awarded  :  That  thereupon  the  plaintiff  fued  out  '  RoK  *6*# 
an  elegit,  upon  which  an  inquifition  was  taken,  and  the 
lands  in  queftion  extended  ;  and  for  the  variance  between 
the  judgment  recited  in  the  fcire  facias,  and  that  given  in 
evidence,  the  jury  doubted.     After  argument,  and  confi- 
deration  from  Eafter  term  to  Michaelmas,  the  Court  held, 
that  the  defendants  were  eftopped  by  this  judgment  in  the 
fcire  facias,  to  fay  that  there  was  no  judgment  in  Trinity 
term,  becaufe  that  matter  had  been  tried  againft  them, 
and  the  defendants  were  concluded,  to  falfify  die  judgment 
in  the  point  tried :  Thus,  if  a  fcire facias  be  brought  againft  1  Sid.  54. 
theiflbe  in  tail  upon  a  judgment  in  debt  againft  the  ancef-  R¥^* ,9' 
tor,  and  he  being  warned  makes  default,  he  {hall  not  I  Keb.  112,141, 
come  afterwards  and  fay  that  he  is  tenant  in  tail ;  fo  if  he 

friead  any  other  matter,  and  it  is  found  againft  him  :  Alfo 
bey  held  the  judgment  upon  the  fcire  facias  is  fufficient 
title  in  the  ejedment,  and  the  firft  judgment  need  not  be 
giveri  in  evidtence. 

2dly,  The  Court  held,  not  only  that  the  parties,  bat  Where  eftoppel 
all  claiming  under  them,    on   this  recovery,  would  be  works  on  the  ia- 
bound  by  this  cftoppel :  As  if  a  man  makes  a  leafe  by  ilHd,  itrun* 
indenture  of  D.  in  which  he  hath  nothing,  and  after  pur-  ^th  it  and  b  a 
chafes  Z>.  in  fee,  and  after  bargains  and  fells  it  to  A.  and  rilJj  d'  l**'4Z* 
his  heirs ;  A.  (hall  be  bound  by  this  eftoppel ;  and  that  \  &d)!  364. 
where  an  eftoppel  works  on  the  intereft  of  the  lands,  it  Mod.  Cafe*  258. 
runs  with  the  land  into  whofe   hands  foever  die  land  S^^ol!  1 
comes ;  and  an  eje&ment  is  maintainable  upon  the  mete  o^  jon.46^. 
eftoppel  (a).  Co.  JUil  3$*.  * 

(a)  R.  upon  the  authority  of  this    take  advantage  of  an  eftoppel,  for  it 
cafe,  &r.  818.  that  an  affignee  may    runs  with  the  land. 

3dl7'  ^ 


ij6%  Cftoppef; 

jury  b  bound  by       3dly9  The  Court  held,  That  not  only  the  parties  and 

Srparty  tews    ***  claiming  under  them,  but  the  Court  and  jury  were 

the  fra  at  Urge    bound  by  this  eftoppei,  and  that  the  jury  cannot  find 

by  pleading.       againft  this  eftoppei ;  and  the  Court  took  this  difference, 

[277]        That  where  the  plaintiff's  title  is  by  eftoppei,  and  the 

defendant  pleads  the  general  iffue,  the  jury  are  bound  by 

the  eftoppei  *y  for  here  is  a  title  in  the  plaintiff,  that  is  a 

good  title  in  law,  and  a  good  title  if  the  matter  had  been 

.  difclofed  and  relied  on  in  pleading ;  but  if  the  defendant 

pleads  the  fpecial  matter,  and  the  plaintiff  wilt  not  rely 

on  the  eftoppei  when  he  may,  but  takes  iffue  on  the  fa£t, 

the  jury  (hall  not  be  bound  by  the  eftoppei,  for  then  they 

__  are  to  find  the  truth  of  the  fa£b  which  is  againft  him*. 

stoTi^Mh  (£  ,^us  in  de',t  fol  rcnt  on  an  *ndciiturc  °^  ******  **  **  de^ 

lit.  47.  b.        fendant  plead  nil  debet,  he  cannot  give  in  evidence,  That 
»Co.  4»  s«  VL  the  plaintiff  had  nothing  in  the  tenements ;  becaufe,  if 
**°*  he  had  pleaded  that  fpecially,  the  plaintiff  might  have  re-% 

plied  the  indenture  and  eftopped  him \  but  if  the  defends 
ant  plead  nihil  habuit,  &c.  and  the  plaintiff  will  not  rely 
on  the  eftoppei,  but  reply  habuit,  &c.  he  waives  the  eftop-v 
pel  and  leaves  it  at  large,  and  the  jury  fhall  find  the 
truth  notwithftanding  his  indenture. 

4.  Smith  verfus  Villars. 

[Trin.  1  Ann.  B.  R.     Vide  Tide  Abatement  y  pi.  7.  J 

5.  Kemp  verfus  GoodaL 

[Pafch.  4  Ann.  B.  R.    2  Ld.  Raym.  1x54.    S.  CJ 

Wbere  the  ef.  »  jj  jeft  for  tcnt  ^n  an  indenture,  if  the  defendant 
the*  wwSTthr  pleads  nil  babtdt  in  tenementis,  the  plaintiff  need  not 
•tber  fide  may     reply  that  eftoppei,  but  may  demur,  becaufe  the  declara^ 

*miircro0'T*t  t*on  *s  on  ***c  *n^c^urc>  an^  tf*  eftcppel  appears  on  the 
3I*.  9c* ,60.  record ;  otherwife  if  he  had  declared  quod  cum  dimifijfet^ 
c».  Eft.  362.      So  is  Speaks  cafe,  Hob.  206.    The  plaintiff  declares  on  the 

Iw.*4!  Str*"''    ^y*  an<*  t^iercf°rc  fl0  C^°PI?CU  bccaufe  there  no  eftpp-. 

4ix#  pel  is  pleaded,  and  relied  upon :  But  if  he  had  declared 

upon  the  return  prout  paUt  per  recordum%  the  defendant 
could  not  have  pleaded  payment j  if  he  had,,  the  plain-* 
tiff  might  have  demurred  without  pleading  the  eftpgjpei^*^ 

Judgment  was  given  for  the  plaintiff  nifi* 

(a)  R.  ace.  yLtv.  146.  Ld.  Raym.     1  Bro.  Par.  Ca.  3^ 
1550*    Str.  817.    I  Bora.  B.  £,113. 


(    *7*    ) 

gtoftence* 


i.    Anonymous* 

[Coram  Holt,  C,  J.    Ac  nifi  prias  *t  Hertford,  1690.] 

IT  was  adjudged,  per  Holt,  C,  J.  That  in  debt  for  rent,  Vide  a  Boll. 
upon  nil  debet  pleaded,  the  ftatute  pf  limitations  may  £J£2q! 
Jbe  given  in  evidence,  for  the  ftatute  has  made  it  no  debt 
0t  the  time  of  the  plea  pleaded,  the  words  of  which  are 
io  the  prefent  tenfe*,  but  in  cafe  on  non  ajfumpftt%  the 
ftatute  of  limitation  cannot  be  given  in  evidence,  for  it 
fpeaks  of  a  time  paft,  and  relates  to  the  time  of  making 
the  promife  («). 

(a)  R.  ace.  I  I*d.  JZojmv.  153.     #7.     Awn.  ante  154. 
notes  to  Htyling  v.  Hoping* *  ante  29. 

%.    Dominus  Rex  vcrfus  Dominum  Prefton, 

[Mich.  3  W.  k  M.  B.  R.] 

LORD  Prefton  was  committed  by  the. court  of  quarter  Refufmg  to  gi«e 
feffions  for  refufing  to  be  fworn  to  give  evidence  to  •fMJ? t0  £* 
the  grand  jury  on  an  indi&ment  of  high  treafon.    He  was  contempt  Sue- 
brought  by  habeas  corpus  in  B.  R*;  and  Holt>  C.  J.  faid,  It  «Wc 
was  a  great  contempt,  and  that  had  he  been  there  he 
would  have  fined  him,  and  committed  him  till  he  paid  the 
fine *  but  being  othcrwife,  he  was  bailed. 

3.    Howard  verfus  Tremaine. 

[Mich.  4W.&M.  B.R.] 

T  J  PON  a  bill  exhibited  in  Chancery  to  perpetuate  tef-  £r*;?6n5- 

^    timony,  the  defendant  (who  was  heir  at  law)  flood  in  tak« VnChan- 

contempt,  and  would  not  anfwer,  and  thereupon   the  eery  de  here  die, 

plaintiff  had  a  commiffion,  and  examined  witnefles  to  the  ■rc8ood*»»- 

matter  of  his  bill  de  bene  efle,  and  the  defendant  joined  in  where  the  wit. 

commiffion,  and   crofs-examined  fome  of  the  witnefles  neflei  die  before 

produced  for  the  plaintiff",  and  before  the  anfwer  came  in  ^*£«,6Puft 

the  witnefles  died:  And  upon  a  trial  in  ejc£tment,  in  iSaik.555,  - 

which 


«7«t 


Ctofteoce* 


17a   4  Md.    wllJ<*  thc  plaintiff  made  title  under  this  will,  the  queftion 

346.  s.  c.    *    was,  Whether  thefe  depofitions  could  be  given  in  evi- 

1  Show.  363.     dence  ?  And  a  verdifk  was  taken  for  the  plaintiff,  but  the 

poftea  flayed  till  the  opinion  of  the  Court  was  had  on  this 

point :  And  it  was-  not  queftioned,  but  if  the  defendant 

had  anfwered,  and  thefe  depofitions  had  been  taken  after 

[  279  }       anfwer,  they  had  been  gee<L  evidence  againft  the  feme 

TideGodb.316.  parties,  and  thofc  that  claim  under  them.    Et  per  Eyre,  J* 

nob.  in.         It  might  be  very  inconvenient  if  this  fhould  not  be  allowed 

Har£  111!        as  ^"knee :  h°w  dtherwife  can  a  detifee  examine  wit- 

t  Cro.  J51.        neffes  m  perpetuam  rei  memoriam  ?  For  the  heir  at  law  will 

Hard.  3x5.         not  anfwer  to  the  plaintiff's  bill  \  and  on  the  other  fide  he 

*»!»•  33 St  *•    wm  not  can  in  queftion  the  title  of  the  devifiee,  as  long  as 

he  has  witneffes  alive  to  prove  the  wifl ;  but  as  foon  as 

yLUl  554.        theyaredead,  thenrwill  commence  his  fizxt(*).    Vhk  Shower 

363.  S.  C. 

(a)  If  the  defendant  is  not  in  con-  they  were  taker*,  Rufbwortb  v.  Coun- 
tenpt,  fnch  depofitions  are  not  ad-  tefs  of  Pembroke,  Hard.  472*1  except 
miflible  evidence,  ■■  v«  Brown,  in  cafe  of  tolls  and  caftotfis,  and  where 
Hard.  315.  Vide  Howard 'v.  ¥  remain,  hearfay  and  reputation  are  evidence* 
Jtajfm.  335.  4  Mod.  147.  It  is  fuf-  or  in  contradiction  to  what  the  wit- 
ficient  proof  that  depofitions  were  nefs  fvveaw  in  another  caufe.  Ball. 
taken  upon  bill  and  anfwer,  if  the  fix  N.  P.  239,  240.  Depofitions  may  be 
.  {lcrks  book  mentions  them  in  the  in-  read  if  the  bill  is  difmiued  becaufe  the 
volnent  of  the  decree,  though  then  matter  is  not  proper  for  equity  to  de- 
loft.  5  Mod.  111.  Depofitions  can  crec;  bin  not  if  it  is  difmifled  for  the 
only  be  given  In  evidence  for  and  irregularity  of  the  complaint.  G/7s\ 
againA  parties  to  the  fuit  in  which  Evti.  4th  edit.  63,  64. 

fc//t(%,  4s-  4.     Darby  verftis  Boucher. 

"  [Paf.  5  W.  &  M.  C.  B.] 

In  indeb.  rf-  T  N  an  ajfumpfit  for  money  lent,  and  likewife  for  money  hid 

iniybe given!?  out  to  the  ufe  6f  the  defendant's  wife dumfola.   Upoa 

evidence  on  noa  non  ajfumpfit  pleaded,  upon  trial  before  Trefy,  G  J.  the* 

fva?*  1  o  defendant  offered  to  give  in  evidence  the  infancy  of  the 

2  u*.  144?"  feme  at  the  time  of  the  promife,  which  the  Chief  Juftice 

Ante  170.  doubting  of,  it  was  referred  by  confent  to  him  as  a  cafe* 

^£'lU  sot.  who  confulted  w*th  the  wft  of  thc  judges»  and  ^eie  ^ing 
ten  of  the  judges  then  prefent,  they  all  agreed  that  upon, 

'/*/?  st-jfiL^C  JfP/if'  gcncra*  l^xxc  ^uc^  evidence  hath  been  of  late  admit* 
~  A&A  (t)  j  and  the  Chief  Juftice  in  giving  his  opinion,  (aid 
4t  was  true,  that  in  the  books  fuch  refolutions  are  not  to. 
be  found,  for  that  actions  on  the  cafe  have  not  been  fo 
common  till  of  late ;  and  that  as  to  the  obje&ion,  That 
the  plaintiff  may  at  this  rate  be  fuprifed,  who  maybe  fup-. 

{I)  Whatever  defeats  the  promife  is  good  evidence  on  non  affwnpfit.  2  $tr.?$  3  < 

pofed 


pofed  to  come  prepared  to  prove  nothing  bat  his  debt ; 
the  famet>bje£bon  might  be  mad*  againft  allowing  pay- 
ment to  be  given  an  evidence  in  cafe  of  an  ajfumpfit  in 
lav,  admitting  there  was  a  difference  betwixt  an  evprefs 
dfupiffit  and  an  ajfumpfit  in  law,  and  then  upon  an  exprefs 
Special  ajfumpfit  infancy  cannot  be  given  m  evidence  upon 
the  general  iffue  :  Yet  he  faid,  Suppofing  that  in  this  cafe 
there  had  been  an  exprefs  ajfumpfit  to  pay  the  money,  or 
the  money  laid  out,  this  had  been  void,  it  being  no  more 
than  the  law  implied  upon  the  lending  and  laying  out ; 
and  the  Chief  Jufticc  faid,  that  the  promife  of  an  infant  is 
abfolutcly  void  ;  but  a  bond  takes  efFed  by  fealing  and  de- 
livery, and  confequently  is  a  more  deliberate  a&,  and 
therefore  is  only  voidable  (a).    And  in  this  cafe  there  was  Cro.  J«.  494- 
another  queftion  made,  which  was,  One  lends  an  infant  j^'f^J^ 
money,  who  employs  it  in  paying  for  neceflaries,  whethef  money,  and  he 
in  that  cafe  the  infant  be  liable  ?  And  it  was  held  clearly  lap  it  out  in  ne- 
by  the  Chief  Juftice,  that  the  infant  is  not  liable  J  for  it  is  ?£?&«£! 
upon  the  lending  that  the  oont raft  mud  arife,  and  after  blc  Poft^ 
that  time  there  could  be  no  contra&  raifed  to  bind  the  in- 
fant, becaufe  after  that  he  might  wade  the  money,  and 
the  infant's  applying  it  afterwards  for  neceflaries  will  not 
by  matter  ex  poftfaBo  entitle  the  plaintiff  to  an  a&ion  (b). 

{a)  This  point  is  very  fully  difcuffed  fo  in  equity  ;  becaufe  in  this  cafe  the 

and  iiiuftrated  by  Lord  Mansfield,  in  lender  of  the  money  (lands  in  the  place 

Zaucb  exdem.  Abbott?.  Par/bns,  3  Bur.  of  the  perfon  paid,  viz.  the  creditor 

179J..                      ^              ^  for  necefTaries,   and  ihall  recover  ia 

(i)  It  is  otbenvife  in  equity,  for  if  equity  as  the  other  (hould  have  done 

one  lends  money  to  an  iafant  to  pay  a  at  law,  Marlc*w  v.  Pitfeld,  1  P.  Wms* 

debt  for  neceiTaries,    and  in  confe-  558.     So  a  huiband  is  liable  in  equity 

3uence  thereof  the  infant  does  pay  the  for  money  lent  to  his  wife  for  neceffa- 

ebt,  here,  although  he  may  not  be  ries,    Harris  v.  Lee,  1  i\  Wats.  482* 

liable  at  law*  he  mud  neverthelefs  be  Vide  Ld.  Raym*  344.  . 


5.  Anonymous,  [280] 

[Paf.  5  W.  &M.  C.B.] 

J^tOTjI  ;  3Vrfj,  Chief  Juftice,  related  a  cafe  upon  the  Parol  promife 
-*  v    claufe  of  the  ftatute  of  frauds,  which  fays,  that  no  ac-  t0  be  *x{oimti 

a   n  1      i  r*  7       •  .  on  a  contingency 

ttonjball  be  brought  upon  any  agreement  that  is  not  to  be  per-  i8  not  within  the 

firmed  within  the  fpace  of  one  star  from  the  making  thereof  \  ftatute  of  frauds, 

unlefsit  be  in  writing.     The  cafe  was,  That  a  parol  pro-  ^^wUhifl 

mife  was  made  to  pay  fo  much  money  upon  the  return  of  yW. 

fuch  a  fhip,  which  (hip  happened  not  to  return  within  two 

years  time  after  the  promife  made,  and  whether  this  parol 

promife  was  void  by  the  ftatute  of  frauds,  was  made  a 

queftion  before  all  the  judges :  And  they  were  of  opinion 

that  this  was  a  good  promife,  and  not  within  that  claufe 

10  of 


*8o  GEtrf&tnte* 

of  the  ftatute,  for  that  by  poflibility  the  {hip  might  Hat* 
returned  within  a  year;  and  though  by  accident  it  hap* 
pens  not  to  return  fo  foonj  yet,  they  faid,  that  claufe  of 
the  ftatute  extends  only  to  lueh  promifes*  where,  by  the 
eiprcfs  appointment  of  the  party,  the  thing  is  not  to  be  per- 
formed within  *  year  (*). 

(a)  R.  ace.  That  a  promife  to  pay  it  was  ruled  that  a  promife  to  leave 

On  marriage  is  not  within  the  ftatute  money  by  will  was  not  within  the  fta- 

cafe  cited  per  H$U,  i  Ld.  Raym.  316.  tute*  and  the  Court  allowed  the  rule  to 

Vide  mc.  Jmm.  Comb.  463.   So  in/V«-  be  as  here  ftated.     Vide  1  Ld.  Raym. 

torn Y.gmtlen,}  Bur,  ii;8.  1  Ml.  353.  316.  Skin.  353.  Holt  326. 


•«$•// 


^r- 


6.     firook  verfus  Smith. 

[Paf.  5  W.  &  M.     Coram  Holt,   C.  J.    At  nifi  prius,.  Mkl- 
dlefex.] 


Whe«  tipo*  "J  N  affittnjifii  evidence  was  giveri,  that  the  debt  was  at- 
SSaSSwia  tachcd  by  the  cuftom  of  London  bef&fc  the  aaiori 
foreign  attach-  brought,  and  condemnation  had  there  before  plea  plead* 
nent  may  be  cdf  and  it  was  urged  that  this  fhould  relate  to  defeat  the 
5cn«,^d  where  «ft»on.  But  per  Cur.  it  was  ruled,  that  if  an  attachment 
Itmnft  be  plead-  and  condemnation  be  before  the  writ  purchafed,  it  may  be 
ptoft0*  h°Wv'd«  8*vcn  *n  evidence  on  the  general  iffue,  becaufe  that  is  an 
poft,pL3*-«>n-  a'terati°n  °f  the  property  before  the  a£tion  brought ;  but 
tra.  Co.  Lit.  if  the  attachment  only  be  before  the  writ  purchafed,  it 
Skin.6<*8Vidi  ou8'lt  to  be  pleaded  in  abatement  of  the  writ*  and  if  the 
Ld.  Raym.  1  So,  condemnation  be  after  the  a£tion  commenced  and  before 
727-  B).  S34,  the  plea  pleaded,  then  it  may  be  pleaded  in  bar,  but  (haH 
j  Witt  297.       not  be  given  in  evidence  on  non  affumpftty  for  that  the  pro* 

Erty  is  not  altered  until  condemnation  \  and  the  plaintiff 
d  a  verdift. 


7.  Smartle  ex  dimiff.  Newport  verfus  Williams* 

[PafCh.  6W.&M,  B.  R.] 


without  proving      7         /r     bi  •  •  /  •  i  /*— 

the  execution,  was  afligned,  was  given  in  evidence  without  any  proof 
Ante  245*  s.C.  made  of  the  bargainor's  fealing  ^nd  delivery  thereof  %  and 

mwi?tLtv.  after  *  dcbatc  lt  was  aUowcd P"  ti°li c-  U  an<* Er€ J-»  & 
3S7.  s.c.  Co!  &*•  Cur^  For  the  acknowledgment  of  the  patty  in  a  court 
Ut.  230.  b.  of  record,  or  before  a  mailer  extraordinary  in  the  country, 
Anteiiio?*  Co.  (as  ^"8  was0  IS  8°°^  evidence  of  it  being  fealed  and  deli- 
Lit.  215.  b.  vered  -,  and  fuch  an  acknowledgment  cftops  a  man  from 
*[28l]  pleading 


OB&foence. 

pleading  ndn  eflfa&um.  Alfo  inrolmcnts  of  deed*  on  the 
ftatute  are  admitted  every  day  in  evidence  without  witneffes 
of  the  fealing  and  delivery  ;  and  it  is  the  acknowledgment 
which  gives  it  credit,  and  not  its  operation  or  Contents. 
Alfo  they  held  a  fworn  copy  of  a  deed  inrolled  good  evi- 
dence (a). 


2#t 


{a)  Vide  feme  obfer  vat  ions  on  the 
authority  of  this  cafe,  B.  N.  P.  256. ; 
from  which,  and  the  report  in  3  Lev. 


it  appears  that  the  acknowledgment 
was  made  by  the  bargainor. 


8.    Dominus  Rex  verfas  Paine* 

[Hill.  7  Will.  3,  fi,  R.     i  IA.  Raym.  719.  8.  C] 

IK  an  information  for  a  libel  againft  the  Government, 
not  guilty  being  pleaded,  upon  trial  the  attorney-gene- 
ral offered  in  evidence  depofitions  taken  before  a  juftice  of 
peace  relating  to  the  fad,  the  deponent  being  fince  dead. 
Etper  Cur.  Upon  advice  with  the  juftices  of  the  Common 
Pleas,  in  cafes  of  felony  fuch  depofitions  before  a  juftice, 
if  the  deponent  die,  may  be  ufed  in  evidence  by  the  ftatute 
*  &  a  Pb.  &  Mar.  c.  13,  (*)  But  this  cannot  be  extend- 
ed 


Carth.405.lc. 

5  Mod.  163. 
Depofitions  be- 
fore a  juftice, 
deponent  fince 
dead,  evidence 
only  in  felony. 
2  Jones  5  j. 
iSalk.555, 
691.  Ante  278. 
PoftiS6.  1  Let. 


if,)  The  flat.  1  V*Pb.  \i  M. 
e.  13.  enacts,  That  juftices,  when  any 
prifoner  is  brought  before  them  for 
manflaughter  or  felony,  (hall,  before 
any  bail  or  mainprize,  take  the  exa- 
mination of  the  prifoner,  and  the  in- 
formation of  them  that  bring  him,  of 
the  fa&  and  circam  (lances  thereof,  and 
the  fame,  or  as  much  thereof  as  (hall 
be  material  to  prove  the  felony,  (hall 
put  into  writing  before  they  make  the 
bailment,  and  certify  fuch  examina- 
tion, together  with  the  bailment,  at 
the  next  general  gaol  delivery.  There 
is  alfo  a  provilfcon,  that  upon  inquifi- 
tioiu  before  the  coroner  for  murder  or 
manflaughter,  he  (hall  put  in  writing 
the  evidence  given  to  the  jury  before 
him,  being  material,  and  certify  the 
fame  in  like  manner.  The  2d  and  3d 
P.  &  M.  c.  10.  extends  the  fame 
provifions  to  the  cafes  where  the  pri- 
foner is  committed.  But  there  is  no- 
thing in  either  of  the  afts  which  or- 
dains, that  if  the  deponent  die  his  de- 
pofitions may  be  given  in  evidence  on 
the  trial.  In  2  Hale  P.  C.  52.  k  is 
faid,  "  The  examinations/'  (viz..  of 


the  party  accufed)  "  may  be  read  in 
evidence  againft  the  prifoner,  and  fo 
may  the  information  of  witneffes  taken 
upon  oath,  if  they  are  dead,  or  not  able 
to  travel,  for  they  (1)  are  judges  of 
record,  and  the  ftatute  enables  and  re* 
quires  them  to  take  thefe  examina- 
tions." The  fame  pofition  is  in  1  Hate 

In  2  Hawk.  cb.  46.  f.  6.  it  is  fai.ct, 
That  the  examination  of  an  informer, 
taken  by  virtue  of  thefe  (Unites,  may 
be  given  in  evidence  at  the  trial  of  the 
inquifition  or  indictment,  if  it  be  made 
out  by  oath  to  the  fatisfa&ion  of  the 
Court  that  fuch  informer  is  dead,  or 
unable  to  travel,  or  kept  away  by  the 
means  or  procurement  of  the  prifoner. 
Sir  Mic.  Foftcr,  enumerating  the  in- 
ftances  wherein  the  law  makes  a  dif- 
ference between  the  cafes  of  petit  trea- 
fon  and  murder,  fays  that,  "  upon  the 
foot  of  5  and  6  Ed.  6.,  informations 
taken  before  juftices  of  peace  are  not 
evidence  to  ground  a  conviction  for 
petit  treafon  if  the  party  be  living, 
though  unable  to  travel,  or  kept  out 
of  the  way  by  the  prifoner  ;"  Cro. 


(1)  f.  e.  the  ju  dices. 


Law. 


23 1 1  tfttftenci* 

iSo.  comb.      cd  farther  than  the  particular  cafe  of  felony,  and  tfcertfort 
^;zHH°^4nottothi8cafe(«). 

P.  C.  ch.  46.  f.  6.  Kel.  55. 

Law.  337.  plainly  intimating  his  opi-  was  faid,  that  thofe  taken  before  a  jaf- 

nion  of  the  admiflibility  of  iuch  evi-  rice  of  peace  can  in  no  cafe  be  read', 

dcnce  in  cafe*  of  felony.  Fide  1  Kelyngt  55.    Harrijon's  .cafe, 

In  Wtbfttr**  cafe,  Leach* s  Cra.  Ca.  Statt  Trials  941. 

14.,  the  information  of  an  accomplice  The  weight  of  authorities  upon  the 

who  died  before  trial  is  faid  to  have  point  feems  to  be  fuch,  that  it  would 

been  adjudged  by  Ld.  Ch.  J u (lice  Let  be  too  late  to  refort  to  reafoning  upon 

.  to  be  adraiffible.  the  conftru&ion  of  the  aft*  although 

In  Bromuriek's  cafe*   1  Lev.   180.  (were  fuch  rea&ning  not  excluded) 

2  Jon.  53.*  it  was  ruled  that  depofi-  the  expofition  which  has  been  given 

tions  before  a  coroner  were  evidence*  to  it  may  be  very  difpatable. 

if  the  witnefe  was  dead  or  beyond  fea;  (a)  Fide  3  T.  R.  707.  Rcxv.Erifi- 

but  according  to  the  report  in  Jon.  it  well. 


9.    Staincr  verfus  Burgefles  of  Droitwich. 

[Mich.  7  W.  3.  B.  R.] 


A  general  hif- 
tory  is  evidence 


AN  iflue  was  directed  out  of  Chancery,  wherein  the 
queftion  was,  Whether  by  the  cuftora  of  Drmtwicb 
SXfi^to'tn**  falt-pits  could  be  funk  in  any  part  of  the  town,  or  in  a'cer- 
fcfogdom  in  ge-  tain  place  only  ?  And  upon  the  trial  at  bar  Camtden's  Bri~ 
ncrai ;  otherwife  fa„nia  was  offered  in  evidence,  but  refufed ,  for  the  Court 
tight!'  Mod!  held,  that  a  general  hiftory  might  be  given  in  evidence  to 
Cafes  %%s,  248.  prove  a  matter  relating  to  the  kingdom  in  general,  becaufe 
RLb-"t5Heni  *"  ****  naturc  °f  ^  $***&  requires  it,  but  not  to  prove  a  par- 
end  Fry.  Herald*  ticular  right  or  cuftom  :  So  in  the  cafe  of  St.  Katharine's 
Books.  Dean  of  hofpital,  Hale,  C.  J.  allowed  a  chronicle  to  be  evidence  of 
Dnrhimand  a  paniCular  point  of  hiftory  in  EdwAVL/s  time:  So  a 
a  Plow.  416.  year-book  may  be  evidence  to  prove  the  courle  of  the 
Yelv.  34-  Cafes  court ;  yet  in  this  cafe  it  was  admitted,  that  heralds  books 
«o<?25Ton«0,t  are  800(*  cv*dence  as  t0  pedigrees,  and  parifh-regiftcrs  as 
ai4*.  skin.  45,  to  births  and  marriages,  upon  the  nature  of  the  thing  5  and 
613.  s.  c.         it  was  faid  that  in  {he  Exchequer,  the  queftion  being* 

In*'*™****  whcthcr  thc  abbcv *  &*ntihus  wa8  *n  inferior  abbey,  or 
3  Mod.  259.  not?  Dugdaffs  Monajlicon  Anglicanum  was  refufed  for>evi» 
ftSaik.  690,  dence,  becaufe  the  original  records  might  be  had  in  th£ 
^cafel^s' !  augmentaticHiroffice. 

2  Barnard.  B.  R.  iv.  B.  In  this  cale  was  cited  a  cafe  about  twelve  years 
H-  Bun.  n.p.  before  of  Neale  and  Fry,  where  a  deed  was  produced  to  be 
iwiif.  170!  *  ma(k,  I  Ph»  *  &  Mar.,  wherein  all  the  titles  were  given 
*  f  2  8  2  1  Philip%  which  he  ufed  after  the  furrender  of  Charles  the  V. 
I  J    Now,  though  Charles  had  then  furrendered,  yet  Philip  did 

not  take  thofe  titles  upon  him  till  that  furrender  had  been 
received  by  the  Council  of  Spain,  which  was  fix  months  af- 
ter ;  fo  that  the  deed  muft  needs  have  been  forged ;  and 
to  prove  the  time  of  receiving  that  furrender,  chronicle* 
were  produced  and  admitted  as  evidence. 
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10.  Anonymous 

[Pafch.  8  Will.  3.  B.  R.] 

1 

IK  an  a&ion  on  the  cafe  for  money  had  and  received  to  tjii  Payment of  md* 
plaintiiPs  ufe,  upon  the  evidence  it  appeared,  that  the  n*|doeto  *M 
plaintiffs  wife  was  executrix,  and  that  the  money  was  S»,hhot7w.  1 

£ald  to  the  defendant  as  due  to  her \  and  the  plaintiff  was  fente  to  math* 
fionfuited,  becaufe  the  a&ion  ought  to  have  been  brought  tiin  *a,cnfbr 
by  hufband  and  wife  as  executrix,  for  it  being  paid  with-*  to^ufbaQ^tufe* 
out  any  authority  from  the  hufbartd,  it  remains  as  a  debt  do.  Car.  417. 
due  to  the  executrix;  and  if  the  hufband  dies,  the  wife  fj^1^    ja- 
may  bring  an  a£Mon  for  it  j  but  if  the  money  had  been  re-  Noy^o-  Br' Ban 
ceived  by  authority  from  the  hufband,  then  it  had  been  as  and  Feme  574 
his  receipt,  and  as  his  money,  and  the  a£tion  might  well 
have  been  brought  in  his  nairie,  and  the  money  would  have 
been  aflets  in  her  hands*  ,JV~J#&~  p. 

1 1.    Middleton  verbs  Fowler  &  al.  „    ~  ^ 

[Mich;  toWIllkj.    Coram  Holt,  C.  j.    At  nifi  prius.j 

AN  aBion  upon  the  cafe  upon  the  cuftom  of  the  realm  Kfafterofafagtj*   >^  * 

was  brought  againft  the  defendants  being  matters  of  a  JJjjLjjJJ  i'r/*™A 

ftage-coach ;  and  the  plaintiff  fet  forth,  that  he  took  a  g4d,  Mby  the  ' 

place  in  the  coach  for  fuch  a  town,  and  that  in  the  journey  driver,  uniefc  the 

the  defendants  by  their  negligence  loft  a  ttunk  of  the  plain-  ™?£7oJ\h?car- 

tifFs.     Upon  not  guilty  pleaded,  upon  the  evidence  it  ap-  riage  of  goods. 

f>eared,  that  this  trunk  was  delivered  to  the  perfen  that  >  Mod.  198. 

drove  the  coach,  and  he  promifed  to  take  care  of  it,  and  *  J^/^sJ" 

that  the  trunk  was  loft  out  of  the  coachman's  pofieffion  ;  1  DanV.  3.* 

and  if  the  mafter  was  chargeable  with  this  a&ion,  was  the  *  s"nd*  *»$• 

queftion.     Holt,  C.  J.  was  of  opinion,  that  this  action  did  *4S6*  440*441, 

not  lie  agairift  the  mafter,  and  that  a  ftage-coachman  was  444 1  6x2,6x4, 

not  within  the  cuftom  as  a  carrier  is,  unlefs  fuch  as  take»a  4  Leon.  113. 

diftin£t  price  for  carriage  of  goods  as  well  as  perfons,  as  Hob.Too*.9" 

waggons  with  coaches ;  and  tnough  money  be  given  to  the  Palm.  534* 

driver,  yet  that  is  a  gratuity,  and  cannot  wing  the  mafter  *  Cf0*  *°*' 

within  die  cuftom  $  Tor  no  mafter  is  chargeable  with  the  skin.  6a$Vs.c. 

a&sof  his  fervant,  but  when  he  a£ts  in  execution  of  the  Holt  130. 

authority  given  by  his  mafter,  and 'then  the  aft  of  the  fer-  2Sho*' ,aS- 
vant  is  the  a&  of  the  mafter  $  and  the  plaintiff  was  non- 
fuited  (a)-. 

(a)  Fide  Rep.  3.  R.  Temf.  Hafd.  85,  1^4.  CoiHyns  25. 
Vot.  L  A  a 
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&bftetue* 


12.    Dominus  Rex  verfus  Whiting, 

[Mich,  xo  W.  3.     Coram  Holt,  C.  J.    At  nifi  prius,  at  Guild- 
hall.    1  Ld.  Raym.  396.  S.  C]     ' 


On  indi&mcnt 
for  a  cheat  in 
procuring  a  note 
from  H.,  H. 
cannot  be  a  wit- 
nefs.  Poft  pi.  10. 
Poft  aS6, 287. 
1  LIU.  547. 
Raym.  191. 
Hob.  91.   2LdL 
Rajun.  1179* 
Ante  118.  per 
Holt.  Holt  755. 
S.C.  Ante  115. 


T  N  an  information  againft  the  defendant  for  a  cheat, 
■*  upon  trial  the  fact:  appeared  to  be,  that  he  had  a  pro- 
mife  of  a  note  for  5  f.  from  his  mother-in-law,  and  by 
fome  flight  got  her  hand  to  a  note  of  100  /.  Et  per  Holt% 
C.  J.  The  mother  cannot  be  a  witnefs,  being  concerned 
in  the  confequence  of  the  fuit,  which  is  a  means  to  dis- 
charge her  of  the  1 00  /.  For  though  the  verdi£t  upon  this 
information  cannot  be  given  in  evidence  in  an  action  upon 
the  note  for  the  100/.,  yet  we  are  fure  to  hear  of  it  to  in- 
fluence the  jury ,  and  he  faid  he  could  not  diftinguifh  this 
from  the  cafes  of  peTJury  or  forgery,  where  the  party, 
whofc  intereft  is  defeated  or  prejudiced  by  the  deed,  &c3 
is  no  evidence  to  prove  the  perjury  or  forgery  (0). 


(a)  The  authority  of  this  cafe  is  de- 
frayed by  the  King  v.  Bray,  Temp. 
Hard.  358.9  the  King  v.  Brought  on, 
2  Str.  1229.9  and  Abrahams  v.  Buttn, 
4  Bur%  225 1,  In  the  latter  cafe,  a 
perfon  who  had  borrowed  and  repaid 
money  upon  an  ufurious  contrail  was 
held  a  competent  witnefs  in  an  action 
fui  tarn  to  prove  the  ufary. 

The  prefent  cafe  was  held  not  to  be 
law ;  and  it  was  laid  down  as  an  efla- 
blifhed  rule  that  the  queftion  in  a  cri- 
minal profecution  being  the  fame  with 
a  civil  caofe  in  which  the  witnefs  was 
interefted,  went  generally  to  the  credit* 
unlefs  the  judgment  in  the  profecution 
where  he  was  a  witnefs  could  be  given 
in  evidence  in  the  canfe  where  he  was 
interefted.  It  was  alfo  ftated  as  cfta- 
blifhed,  that  where  the  matter  was 
doubtful  the  objection  ihould  go  to  the 
credit,  and  not  to  the  competence. 
Vide  Martin  v.  Drayton,  2  T.  R.  496. 
With  refpect  to  perjury,  it  was  ruled 
in  Rex  v.  Mis,  2  Str.  1104.,  Rex  v. 
Nunez,  2  Str-  1043.,  that  perjury  could 
not  be  proved  upon  an  indictment  by 
the  evidence  of  the  perfon  againft 
whom  it  was  committed ;  but  thofe 
cafes,  as  well  as  the  prefent,  are  over- 
ruled in  Rex  v.  Brougbton  ;  and  Bart- 
let  t  v.  Picker/gill,  cited  4  Bur.  2255, 
aifords  an  inilance  of  fuch  evidence  be- 


ing allowed.  Still  it  may  be  quefHon- 
able  whether  the  party  grieved  can  be 
a  witnefs  to  prove  perjury  upon  the 
flat,  of  5  Elix.  ch.  9.,  as  bv  that  fbuute 
the  party  injured  is  entitled  to  10/. 
The  inadmiffibility  of  fuch  evidence 
was  determined  in  Bacon's  cafe,  2  Ret. 
Ab.  68  c.  11  Fin.  363.  and  is  recog* 
nized  in  2  Hawk.  ch.  46.  f.  24.  Bull. 
N.  P.  2S9.  2  Hale's  P.  C.  281.  A* 
the  ftatute  gives  the  action  to  the  party 
upon  the  offender  being  convicted, 
fuch  conviction  tends  directly  to  his 
intereft,  and  muft  be  given  in  evidence 
upon  the  action ;  and  therefore  the 
tefHmony  feems.  inadmiffible. 

But  a  perfon  from  whom  goods  are 
ftolenn's  admiffible  to  prove  the  felony, 
though  by  ftat.  21  //.  8.  c.  21 .  he  is  en- 
titled to  re  dilution,  2  Hale  281.  Per- 
fons  entitled  to  rewards  for  apprehend- 
ing highwaymen,  burglars,  &V., or  con- 
victing Popifti  priefts,  are  not  difqua- 
lifted  thereby  from  giving  evidence. 
Onjl.  N.  P.  257.  BJpinafi  713. 

A  perfon  whofe  hand  is  forged  is 
/*/// confidered  as  incompetent  to  prove 
the  forgery,  unlefs  he  has  a  releafe 
from  thofe  interefted  in  the  validity  of 
the  inttrument,  as  is  evident  from 
daily  practice.  An  exception  is  ftated 
in  Bull.  N.  P.  289.,  where  he  is  not 
directly  interefted  in  the  queftion,  as  in 

Wells'* 


WtUi*t  cafe,  who  was  lndifted  for 
forging  a  receipt  from  A. ;  A.9  having 
recovered  the  money  in  an  a&ion 
againft  Wills*,  was  admitted  to  prove 
the  forgery. 

But  in  a  cafe  at  the  Old  Bailey,  Sep. 
Be/.  1792.  the  obligor  in  a  bond  being 
indicted  for  altering  a  receipt  f  r  in- 
tereft  16  as  to  make  it  appear  a  receipt 
for  principal  and  interelt,  Hotbam,  B. 
held  the  obligee  to  be  an  incompetent 
witnefs*  although  he  had  obtained  a 
verdict  invalidating  the  receipt,  judg- 
ment not  having  been  entered.  If  a 
fimUar  point  wore  again  to  arife,  it 


might  not  be  unimportant  to  confider 
■how  the  witnefs  in  fuch  a  cafe  can  de- 
rive any  benefit  from  the  conviction  of 
the  offender,  as  the  goods  being  for- 
feited to  the  crown,  he  is  thereby  de- 
prived of  the  fruit  of  his  verdict,  and 
lofes  all  chance  of  fatisfacYion  for  his 
demand ;  and  it  may,  perhaps,  be 
found,  that  the  inadmiffibility  of  fuch 
tcftimony  has  been  too  generally  taken 
for  granted,  without  adverting  to  the 
difference  of  confrquences-which  might 
refult  from  its  being  received  between, 
one  cafe  and  another.  Vide  note  to 
ft.  13. 


13.    Smith  verfus  Sir  Richard  Blackham. 

[Mich,  xo  Will.  3.     Coram  Treby,  C.  J*     At  nifi  prius,  at 
Guildhall.] 

CT*kEBT9  C.  J.  An  heir  apparent  may  be  a  witnefs  Heir*  law  may 
-*    concerning  the  title  -jf  the  land,  but  a  remainder-man  ^'^1^! 
cannot,  for  he  hath  a  prefent  eft  ate  in  the  land;  but  the  man  not    VWfc 
heirfhip  of  the  heir  is  a  mere  contingency.     The  particu-  »  LiU*  7°5* 
lar  cafe  was  this :  The  heir  of  a  bankrupt  was  brought  to 
prove  a  debt  due  to  him  in  an  action  by  the  affignec,  and 
objected  that  the  furplus  of  the  real  eftate  (which  is  only  to 
come  in  aid  of  the  perfonal  eftate)  being  to  go  to  the  bank- 
rupt and  his  heirs,  the  heir  by  fwearing  as  to  the  perfonal 
eftatc  has  this  benefit,  that  he  difcharges  the  real  eft  ate  as 
to  fo  much :  Bur  the  C.  J.  allowed  him  to  be  witnefs,  fay- 
ing that  was  too  remote  a  contingency. 

Tenant  in  tail,  remainder  in  tail,  he  in  remainder  can- 
not be  a  witnefs  concerning  the  title  of  thefe  lands ;  for 
he  hath  an  eftatc,  fuch  as  it  is  {a). 


(a)  There  have  been  a  great  many 
diftinclions  with  refpect  to  the  exclufion 
of  witnefles  by  inteieft,  and  the  fub- 
ject  has  been  involved  in  fome  degree 
of  cohfufion.  But  the  .true  criterion 
fecms  to  be  afcertained  by  Gilb.  L. 
E>v.  (225.  4th  edit.)  where  mtereft  is 
defined  to  be  "  a  certain  benefit  or 
difad vantage  to  the  witnefs  attending 
the  confequence  of  the  caufc  one  way ;" 
and  by  the  cafeof  Bent  v.  Baker,  3  T,  R. 
27.,  where  it  appears  to  be  the  opinion 
of  the  Court,  that  though  the  witnefs 
may  be  interefted  in  the  queftion  put 
10  him,  his  tcftimony  is  admifiible  if 

Aa 


he  is  not  interefled  in  the  event  of  the 
caufe.  lr.  Carter  v.  Pearce,  1  T.  R. 
164.  it  is  alfo  held,  that  to  Ihcw  a  wit- 
nefs interefied,  his  neceflary  to  prove 
that  he  mull  derive  a  certain  benefit 
from  the  determination  of  the  caufe 
one  way  or  another.  The  inclination 
of  courts  of  juftice  has  lately  been,  in 
doubtful  cafe t,  to  let  the  objection  go 
rather  to  the  credit  than  to  the  compe- 
tence of  a  witnefs,  Rexw  Bray,  Temp, 
Hard.  398.  Abrahams  v.  Bunn9  4  £ur. 
2251.  Walton  v.  Sbciley,  1  T.  R.  300, 
Bent  v.  Baiers  ubi  /up.  A  ft  Guard  of 
a  manor  is  competent  to  prove  a  cuf- 
Z  ,  torn 
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torn  for  tenants  to  pay  a  fine  due  on 
the  death  of  the  lord,  and  to  be  re- 
admitted, though  he  is  entitled  to  a 
fee  on  fuch  ad  million,  Champion  v.  At' 
kin/on,  3  Keb.  90.  The  deputy  of  a 
patentee  is  a  competent  witnefs  in  f up- 
port  of  the   patent,  Banning* %  cafe, 

1  Mod.  21.  So  a  perfon  who  had  fold 
an  eftate  without  covenants  or  war- 
ranty is  competent  to  prove  the  title 
of  the  vendee,  1  Str.  445.  A  perfon 
rateable  to  the  poor,  but  not  a&ually 
rated,  may  prove  the  ratability  of 
another  perfon,  Rex  v.  Proffer,  \T.R. 
17.  A  furety  in  an  adminiftration- 
bond  may  prove  a  tender  by  the  ad- 
sniniJlratrix,  Carter  v.  Pearce,  1  T.  R. 
163.  In  covenant  upon  leafe  from  A. 
to  B.,  the  iflue  being  whether  C.  (whofe 
title  both  admit)  demifed  firft  to  A.  or 
D.,  C.  is  competent  to  prove  the  pri- 
ority, Bell  v.  Hamvood,  3  T.  R.  308. 
A  factor  who  receives  a  commuEon 
may  prove  a  contract  between  bnyer 
and  feller,  Dixon  v.  Cooper,  1  Wilf.tp. 
An  executor  who  takes  no  beneficial 
intereft  may  prove  the  validity  of  the 
will  under  which  he  it  appointed, 
though  he  has  acted  under  it,  and  may 

have  rendered  himfelf  liable  to  actions 

on  its  being  fet  afide,  Lowe  v.  Joliffe, 

1  Bl.  365.  Goodtitle  v.  Welford,  Doug. 

139.     A  bare  truftee  may  prove  the 

execution  of  the  deed  to  himfelf,  Go/s 

v.  Tracy,  1  P.  Wmt.  289.    Croft  v. 

Pyke,  3  P.  Wmt.  1 8 1 .    A  creditor  who 

has  fold  his  intereft  in  a  debt  is  a  good 

witnefi  to  fupport   a  commiflion  of 

bankrupt,   Granger  v.  Furlong*  2  BL 

1273.     A  tenant  in  pofieffion  is  not  a 

good  witnefs  to  fupport  his  landlord's 

title,    Doe  v.   Williams,   Cowp.   621. 

Bail  cannot  be  witneflcs  for  their  prin- 
cipal, per  Buller9  J.  1  T \R.  164. ;  nor 

zprochein  amy,  or  guardian,  for  the  in- 
fant, 1  Str.  506.  2  Str.  1026.     Nor 

a  perfon  who  has  worked  in  a  town, 

not  being  free  of  a  company,  to  dif- 

prove  a  cuftom  againft  working  with* 

out  being  free,  Corporation  of  Carpenters 


in  Shrew/bury  v.  Hayusard,  4 
Nor  a  perfon  who  thinks  himfelf  in- 
tercfted,  though  he  is  not  fo,  F other  • 
ingbam  v.  Greenwood,  1  Str.  129.  As 
to  adminiftrators  dnranti  minors  ettaU, 
vide  ¥  other  by  v.  Pate,  3  Atk*  60$.  At 
to  co-defendants,  Dixon  ▼.  Parka*,  2 
Fez.  219. 

It  has  been  held,  that  one  infarer 
upon  the  fame  (hip  cannot  be  evidence 
againft  another,  Ridout  v.  John/on,  Bull. 
A.  P.  283.  Nor  a  perfon  who  had  kid 
a  wager  for  another  who  had  laid  the 
fame  wager  againft  the  ftakeholder, 
Re/cous  v.  Williams,  3  Lev.  1 52.  Nor 
one  part  owner  of  a  (hip  on  behalf  of 
another,  at  the  fuit  of  the  (hip's  huf- 
band,  who  iofured  the  (hip  and  brought 
actions  againft  each  of  them  for  the  mo* 
ney  paid  on  that  account,  to  difprove  the 
plaintiff's  authority  to  make  fuch  in- 
furance,  French  v.  BUukboufe,  5  Bar. 
2727.  But  the  authority  of  thefe 
cafes  feems  weakened  by  the  opinion 
of  the  Court  in  Bent  v.  Baker,  3  T.  R. 

A  bankrupt  cannot  be  a  witnefs  to 
increafe  his  fund  unlefs  he  releafes  his 
right  to  the  furplus,  and  has  got  hit 
certificate,  Butler  v.  Cook,  Cowp.  70. 
Nor  on  a  fecond  bankruptcy,  with  fuch 
a  releafe,  if  he  has  not  paid  15/.  in 
the  pound,  Kennett  v.  Greemuollers,  Ef' 
pin.  C92.  Nor  to  prove  a  debt  which 
had  been  proved  under  the  commiflion 
uAirious,  Martin  v.  Drayton,  2  T.  R. 
496.  If  he  has  had  his  certificate,  and 
obtained  his  allowance,  his  evidence 
may  be  admitted,  RuJfeU  v.RuJJell, 
l  Bro.  Ch.  2.  69. 

The  queftion,  Whether  evidence  be 
adminicle  or  not  ?  depends  on  the  fub- 
ject  matter  to  which  it  is  applied,  Rex 
y.  Proffer,  4 ST.*.  17. 

A  new  trial  will  not  be  granted  upon 
difcovering  that  a  witnefs  examined 
was  interefted  ;  the  objection  mud 
appear  at  the  trial,  Turner  v.  P  carte, 
iT.R^i-j. 
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14.     Ford  verfus  Hopkins. 

[Hill  12  Will.  3.    Coram  H<>It,  C.  J.      At  nifi  prias,  at 
Guildhall.] 

*Tp R O V E R  for  million-lottery-tickets ;  upon  evidence  QoUfahbta 
*     it  appeared,  that  the  plaintiff  had  given  the  tickets  a.^*b7w>4 
in  queftion  to  a  goldfmith  to  receive  the  money  due  on  ddircrt  A.*t 
them;  that  fome  payments  were  due,  and  lome  were  not;  JjckctatoB.  ** 
Inat  this  goldfmith  had  received  tickets  of  the  defendant,  mLneain  trover* 
and  given  a  note  to  pay  him  fo  many  million-lottery-  agimftB.    Sav. 
tickets ;  that  the  plaintiff's  tickets  were  delivered  to  the  *3* 
defendant  by  the  goldfmith  upon  this  note.     It  was  inGft- 
ed  on,  that  this  note  under  the  goldfmith's  hand  could  be 
no  evidence  againft  the  plaintiff;  but  it  was  read.     And 
Holt,  C.  J.  faid,  that  the  way  and  manner  of  trading  is  to  CoUfmlthU 
be  taken  notice  of  (a),  and  the  beft  proof  that  the  nature  ™* to  w  »• 
of  the  thing  will  afford  is  only  required:  When  goldfmiths  receiving  anney. 
give  their  notes,  no  witneffes  are  by ;  and  their  notes  to  Far.  119.  m«l 
ay  money  or  tickets  are  evidence  of  the  receipt  of  money.  Cafc*  **$»  ***• 
f  money  is  ftolen  and  paid  to  another,  the  owner  of  the        f  284  1 
money  can  have  no  remedy  againft  him  that  received  it : 
But  it  bank-notes  (£),  exchequer-notes,  or  million-tickets, 
or  the  like,  are  ftolen  or  loft,  the  owner  has  fuch  an  in- 
tereft  or  property  in  them,  as  to  bring  an  a&ion  into  what- 
foever  hands  they  are  come  :  Money  or  cafli  is  not  to  be  Ante  i*A 
diftinguiflied,  but  thefe  notes  or  bills  are  diflinguifliable, 
and  cannot  be  reckoned  as  cafh,  and  they  have  diftinct 
marks  and  numbers  on  them.     He  agreed  in  this  cafe, 
that  if  the  exchequer  or  any  private  perfon  had  paid  to  the 
goldfmith  the  money  or  the  tickets,  it  would  have  been  a 
good  payment  againft  the  owner ;  but  whether  it  would 
be  fo  where  tickets  not  due  arc  bought  for  a  valuable  con- 
flderation,  he  doubted ;  but  as  the  cafe  was,  the  goldfmith 
having  tickets  of  the  plaintiff,  and  of  the  defendant,  the 

(a)    Vide  Noble  v.  Kennoway,  Dong,  ing  of   hank-notes,    exchequer-notes* 

510.  Skins  v.  Mackbole,  Jmiier  184.  and  million  lottery -tickets,  as  like  to 

{b)  In  the  cafe  of  Miller  v.  Race,  each  other.     Now  no  two  things  can 

1  2?«r.  452.,  where  a  plaintiff  brought  be  more  unlike  to  e:*ch  other  than  a 

an  action  of  trover  for  a  bank  no:e  lottery- ticket  and  a  bank-note.     The 

which  had  been  ftolen,  but  came  into  perfon  who  took  down  this  cafe  cer- 

his  hands  in  the  ufual  courfe  of  buu-  tainly  mil  under  flood  Ld.  Ch.  j«  Holt* 

nefs,  Lord  Mansfield,  "  The  cafe  of  or  miftook  his  reafoning ;  for  this  rea- 

/Wand  Hofkins  was  cited,  but  this  foning  would  prove  (if  it  was  true  at 

muft  be  a  very  incorrect  report  of  that  the   reporter  reprefents  it)  that  if  a 

cafe.     It  is  impoffible  that  it  can  be  man  paid  to  goldfmith  500/.  in  bank 

a  true  representation  of  what  Ld.  Ch.  notes,  the  goldfmith  could  never  pay 

J.  iUlt  (aid :  It  reprefents  him  fpeak-  them  away."  Vide  aho  Ante,  pa.  n(L, 

A  a  3  delivery 
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delivery  of  the  plaintiff's  tickets  to  the  defendant  was  no 
change  of  the  property,  or  any  consideration  ;  for  though 
the  owner  gave  the  goldfmith  power  to  receive  money  for 
the  tickets,  he  did  not  give  him  power  to  change  them  for 
other  tickets :  And  accordingly  a  verdict  was  given  for  the 
plaintiff  (a). 

(a)    R.  in  the  cafe  of  Hartop  v.  them  to  him.     But  where  goods  were 

Hoare,  reported  2  Str.  1 187.  1  ff'iif.  8.  obtained  by  fraud  from  A.  and  pawn- 

bui  mod  at  large  $Atk.  ^4.,  that  if  A.  ed  to  B.,  who  had  no  notice  of  the 

depofits  jewels,  fealed  in  a  bag,  with  fraud,  and  A.  afterwards  got  poflef- 

B.  a  jeweller,  who  breaks  the  leal  and  fion  of  the  goods,  it  was  held  that  B. 

pawns  them  to  C,  C.  has  no  lien  on  might  maintain  trover  againft  him  for 

them  againft  A.,  and  is  liable  to  an  them,  5  T.R.  175. 
adion  of  trover  for  refufing  to  deliver 


15.     Gallaway  vcrfus  Sufach. 
[Trin.  laWiU.  B.  R.] 


Liryptrdtftrefc, 
ct  fie  non 


payment  ©/re-  &fc  non  debet,  a  rclcafe  or  payment  is  good  evidence. ; 
le«i'e  is  ^ooJevi-  for  it  proves  there  is  no  debt,  and  that  is  the  iffue.  Vidf 
dence;  other-      Qro%  jgy#  I40#>  which  agrees;  but  if  the  defendant  plead 

Holt  1/9* s*'c-  ra^urc»  &ftc  non  (ftfo&ut**  nothing  elfe  is  evidence  but 
rafure.     Per  Holt,  Chief  Jufticc. 


1 6.    Thurfton  vcrfus  Slatford* 
[Mich.  1  a  Will.  3.  B.  R.] 


r^  A  S  E  in  C.  B  upon  an  indebitatus  affumpfit  for  5  /.  re-. 
^    ceived  to  the  plaintiffs  ufc,  being  fees  of  the  office  of 


Record  of  fef- 
fions  given  in 
ev.dence  Co  prove 

the  pUintiff  h«»d  clerk  of  the  peace  of  Oxford/hire*     Upon  non  ajjhmpfit  it 

"^^nVfoh'  wa8  *n^ecl  on  tnat  tne  Pontiff  had  forfeited  his  office  by 

oJnce\o^d.  '  not  qualifying  himfclf  according  to  law  :  They  (hewed  he 

VKie.iTv.ci8 1.  was  admitted  in  April,  and  produced  the  record  to  prove 

N^S?!55"  he  had  not  taken  thc  oath'  The  plaintiff  offered  a  bill  of 
jiu?k.  155.  exceptions  to  this  evidence,  which  was  brought  into 
Holt  299.  B.  R.  with  the  record  by  writ  of  dror.     And  Hob*  C  J. 

faid,  that  if  a  judge  admits  that  for  evidence,  which  is 
not,  the  other  fide  cannot  demur  for  that  caufe,  but  muft 
tender  a  biU  of  exceptions  :  But  he  held  that  this  record 
was  evidence :  That  indeed,  if  there  be  a  mif-entry,  it 
might  be  fupplied  and  corrected  by  other  evidence ',  for  he 
(hould  not  be  concluded  by  the  mi  flake  or  negligence  of 
thc  officer,  but  ft  ill  it  is  a  record,  and  fome  proof,  though 
[  285  1  110t  a  complete  proof,  and  might  be  left  to  the  jury. 
He  remembered  a  cafe  where  the  univerfity  of  Oxford  en- 
titled 
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titled  thenrfclres  to  a  prefentation  by  a  convi&ion  of  the  Thenwtterof  a 
Earl  of  Sbreivjbury  for  recufancy,  and  upon  giving  fome  J^^  may 
evidence  that  the  record  was  loft,  the  univerfity  was. per* 
mitted  to  prove  the  effeft  of  it  by  other  evidence  :  Judg- 
ment afterwards  was  given  on  another  point. 

».■£.- tf--S*f' 

17.     BlainSeW  verfus  March/ 

{Mkh.  1  Ann.  Coram  Holt,  C.  J.  Jtw&  prius,  a/  Guildhall.] 

*Tp  H  E  plaintiff  brought  trover  as  adminiftrator,  and  dc-  £ar- l^1-  s-  &    . 
**      clared  upon  the  pofleflion  of  the  inteftate ;  and  upon  „;£*«  L^hT 
not  guilty  pleaded  at  the  trial,  the  counfel  for  the  defend-  iotefeae's  pofleC. 
ant  offered  to  give  in  evidence,  that  the  pretended  inteftate  fion»  Pendant 
made  a  will  and  an  executor ;  but  //<?//,  C.  J.  over-ruled  it,  evidence  a  w!u 
and  took  this  diversity,  that  where  an  adminiftrator  brings  on  the  general 
trover  upon  his  own  pofleflion,  the  defendant  may  give  in  !fue'  °lb? fjfe 
evidencea  will,  and  an  executor,  upon  not  guilty;  other-  tor'i  ownpof- 
wife  if  it  be  on  the  pofleflion  of  the  inteftate,  (as  in  the  fcrtbn.  %  Saik. 
'principal  cafe.)  for  there  the  defendant  ought  to  plead  it  ***•  Far-  "9* 

f       ,    »  *'       .  .-,       .  1       n     11  •        •     •      Ante  14 1,  381, 

in  abatement,  and  if  he  does  not,  he  inall  not  give  it  in  %%v  Mod.  Cafe* 
evidence.  ,y    >y   >,    *&•  Holt  44. 

JJ^M^^PVz>Jfi^ 
18.    Price  verfus  The  Earl  of  Torrington.    '      '  / 

TTrin.  2  Ann.  Coram  Holt,  C.  J.    At  nifi  prius,  at  Guildhall.  2tfs4$-~*  J>* 

*  2  Ld.  Rayro.  873.  S.  C]  ,Wl'" 

rTs  H  E  plaintifTbeing  a  brewer,  brought  an  a£tion  againft  Evidence  of  beer 
1     the  Earl  of  Torrington  for  beer  fold  and  delivered ;  J^Ts? c. ^ 
and  the  evidence  given  to  charge  the  defendant  was,  that  Scr/uais.  Rep* 
the  ufual  way  of  the  plaintiff's  dealing  was,  that  the  dray-  »•  R.  Temp, 
men  came  every  nuht  to  the  clerk  of  the  brewhoufe,  and  B*[,  ^7  ^. 
gave  him  an  account  of  the  beer  they  had  delivered  out,  23a.  Poft6$o. 
which  he  fet  down  in  a  book  kept  for  that  purpofe,  to  £*V"S63*  NXo4* 
which  the  draymen  fet  their  hands  ;  and  that  the  drayman  *  4# 

was  dead,  but  that  this  was  his  hand  fet  to  the  book  (a)  :  I 

And  this  was  held  good  evidence  of  a  delivery  ;  otherwifc 
.  of  the  fhop-book  itfelf  fmgly,  without  more*  J 

(a)    A  cooper's  book,  having  his  283.     The  books  of  a  deceafcd  redto* 

name  fet  to  fcveral  articles,  as  wine  or   vicar    good  evidence  concerning 

delivered  to  the  defendant,  but  not  tithes,  t  Vex.  38.  $T.R.  121.  E/fin. 

iigned  in  the  prefence  of  the  clerk,  774.   The  entry  in  an  attorney's*  book 

was  refufed  to  be  admitted  in  evidence  of  a  charge  for  drawing  and  ingrafting 

for  w^nt  of  that  circum (lance,  Bull,  a  furrender,  and  of  the  bill  being  paid, 

Ni.Pri.zQz.    A  fcrivener's  book  of  admitted    to   prove    fuch    furrender, 

accounts  allowed  as  evidence  of  mort-  IVarrtn  v.  Greenville*  *    &r.  J 129. 

gage-money  bmsig  paid,  Bull.  N.  J*.  Pule  4  Bur.  10;  f  •     Aa  exxtry  of  A:* 

A  a  4  book- 
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book-keeper  admitted  to  ihew  that  J14.     Indorfcment  by  an  obligee  of 

eight  fharcs  of  (lock,  bought  in  the  mtereft  being  paid  upon  a  bond,  made 

name  of  B.,  were  paid  for  by  A,  ;  fix  ten  years  before  the  prefnmption  of 

of  the  receipts  being  in  J.'s  hand ,  and  payment  arofe,  allowed  to  repel  that 

there  being  no  entry  in  B.'s  books  re-  preemption,  Searlt  v.  Ld.  Barringtm% 

lative  to  the  tranfaftion,  Bull.  N.  P.  2  Str.  826.   a  Ld.  Raym.  1370.  3  Br: 

28  a.     A  bill  of  parcels,  and  receipt  P.  C.  53;.    Jitter  where  made  after 

of   a  merchant  abroad,  admitted  to  the  preemption  had  arofe,  Turner  v, 

prove  the  plaintiff 'sintered  in  a  cargo  Cr$,  a  Str.  827.     An  entry  by  the 

againft  the  infurer,  Rujfell  v.  Bobemt*  church-wardens  of  receiving  a  fum  of 
%  Str.  1 1 27     Entries  cf  a  fteward  of    money  from  the  church-wardens  of  &, 

fupis.  paid  for  trefpafles  in  a  particular  by  virtue  of  a  cuftom,  admitted  aa 

place,  ruled  to  be  good  evidence  in  evidence    for    J.    again  ft  B.     Fide 

an  a&ion  relative  to  the  title  of  that  Glynn  v.  Bank  ef  England*  2  Fex.  3$* 

place,  Barry  v.  BMingten,  4  ST.  R*  Outram  v,  Morewood,  5  T.  R.  izj. 


19.     Ford  verjus  Grey. 

[Hill.  2  Ann.  B.  R.] 

Whit  pofleAon    T  N  ejeftment  on  a  trial  at  bar*  the  ftatute  of  limitations 
°rC°i2^ftUp,e"        was  *n^c<*  on»  z**d  *b&k  points  were  ruled  per  Cur. 
ofilmitationl!*        I^>  That  the  pofieflion  of  one  joint -tenant  is  the  pof- 
Mod.  Cafes  44-  feffion  of  the  other,  fo  far  as  to  prevent  the  ftatute  of  11- 
LS"  ere'1* WC  mitations  (a). 

6  Mod.!K's.c.  ^dly,  That  a  claim  or  entry  to  prevent  the  ftatute  of  li-i 
Poft  413.  mitatior.3  mud  be  upon  the  land,  unlefs  there  be  fome  fpc* 

cial  reafon  to  the  contrary. 
J  286  J  3dlyy  If  one  makes  an  anfwer  in  Chancery  which  is  pro- 

C*  "icial  to  his  eftate,  it  may  be  given  in  evidence  againft 
,  but  not  againft  his  alienee, 
fteciuiofkafc  4th! y,  That  a  recital  of  a  leafe  in  a  deed  ofreleafe  is 
Mm^ald  8°°d  cvidcncc  °*  ^uc^  lca^c  againft  the  releafor,  and  thofc 
againft  whom,  that  claim  under  him  ;  but.  as  to  others  it  is  not,  without 
Vide  Giib.  Law  proving  there  was  fuch  a  deed,  and  it  was  loft  and  de- 

Fineftrersjo'nt-  5thly,  If  one  joint-tenant  levies  a  fine,  it  fevers  the 
tenancy.  Jon.  jointure,  but  docs  not  amount  to  an  oufter  of  his  compa- 
5S'  trior*. 

(a)  So  of  tenants  in  common,  Fair-    690.     Vide  Doe  v.  Prqffir,  Cvwf.  217. 
claim  v.  Sbackleton,  5  Bur.  2604.  1  BL     cited  foft  423. 

40.  Dpmina  Regina  vcrfus  Mackartney  &  aU 

[Mich.  2  Ann.  B.  R.] 

S.C.6M00V      TNDICTMENT  for  a  cheat  done  to  J.  S.^ by  im- 
beiniVhcated/         impofing  upon  him  a  quantity  of  beer  mixed  with  vine- 
mty  Uawiineft'  gar  and  grounds  of  coffee,  for  Port  wine 5  one  of  the  de- 
fendants 
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fendants  pretending  to  be  a  broker,  and  the  other  a  Portw  to  prm  the  hSt 
gueze  merchant,  for  the  better  carrying  on  of  the  cheat.  j£^e  {£|^] 
Et  per  Holt,  C.  J.,  J.  S.  was  allowed  to  be  a  witnefs  tQ  Ante,  p^i  "* 
prove  the  h&  upon  the  trial,  for  in  fuch  private  tranfac-  **•  1*9*  *s*- 
tions  nobody  elfe  can  be  a  witnefs  of  the  circumftarices.  of  *f '*  H*J^;. 
tfc  faft,  but  he  that  fufiers  (a),  i  Ve^  "£ 

Hole  300.  iLd.R*yjn.  1179.  4*»».  **5«* 

(*)  *7<fc  note  to£«r  ▼.  If  biting  ante,  pi.  12. 


ax.     TillcyV  Cafe. 

[Mich,  l  Ann.  C.  B.     2  Ld.  Raym.  1008.  S.  C  J 

f^N  a  trial  at  bar  in  C.  B.  this  point  arofe,  viz.  Depofi-  Depofitions  1* 
^  tions  had  been  taken  in  Chancery  in  perpetuam  rei  me-  P*rPct«wa  "* 
moriam,  and  it  happened  afterwards  that  the  inheritance  of  not  evidence  ia 
the  fame  land  descended  to  the  perfon  who  was  fwprn  as  any  cafe  as  ion* 
a  witnefs,  and  he  was  now  a  party  to  the  fuit  in  ejeft-  jj^AnteaSL 
ment;  and  the  queftion  was,  Whether  thefe  depofitions  vide  iAtk.  445. 
could  be-  read  in  the  caufe  ?  Trevor,  C.  J.  held,  that  they  Sho-  303-  str. 
ought ;  for  that  he  was  difabled  to  give  evidence  by  the  J^.^Jf*4" 
a&  of  God ;  fo  that  it  was  in  effect  the  fame  thing  as  if  he 
were  dead.     Tracy  and  Blencovj  contra.     Hereupon  Tracy  Vide  Lilly's  firft 
came  into  B.  R.  to  a(k  the  opinion  of  the  Court,  and  the  *"£,£/  8,V?8** 
Court  agreed  they  ought  not  to  be  read ;  for  per  Holt,  C.  J.  691.  5  Mod.  9, 
The  only  intent  of  fuch  depofitions  was  Jo  perpetuate  tef-  i*3»  *77* 
timony,  in  cafe  the  witnefles  died,  and  they  cannot  be 
read  in  any  cafe  between  other  parties  till  after  the  death 
of  the  witnefs,  who  is  to  appear  and  give  his  evidence  viva 
voce,  fo  long  as  he  lives  :  Much  lefs  can  they  be  read  in 
this  cafe,  where  the  witnefs  himfelf  is  party.     To  which 
^Trevor,  C.  J.  agreed  (3). 

(i)    Depofitions  taken  Bfty  years  Ld.  Fair/ax,  1  Str.  101.  on  an  iflbe 

before  not  allowed  to  be  read,  without  out  of  Chancery,  the  depofitions  of  a 

fome  evidence  that  the  witnefs  was  witnefs,  who  became  interested  after 

dead  or  could,  not  be  found,  Ben/on  v.  they  were  taken,  were  not  allowed  to  be 

Olive,  2  Str.  920.  But  where  a  witnefs  read,  but  the  depofitions  were,  under 

has  been  (ought  for  and  could  not  be  fimilar   circum fiances,    admitted    in 

found,  or  was  fuhpoenaed  and  fell  fick  Chancery  in  Gofs  v.  Tracy,  1  P.  Wmu 

by  the  way,  his  depofitions  may  be  287.    Call*w  v.  Mime,   2  Venu  472. 

fifed,  Bull.  N.  P.  239.    In  Baker  v.  Haws  v.  Hand,  2  Atk.  615. 


a$7  £tf&ettc& 

22.     Marty n  verfus  Headrickion. 

[HUL  2  Aon.     Coram  Holt,  C.  J.    At  niil  prius,  at  GuildhalT. 
2  Ld.  Raym.  1007.  S.  C.J 


IN  an  atlion  an  the  cafe  for  managing  the  defendant's  fhip 
fo  negligently)  that  it  ran  over  the  plaintiff's  barge, 


Counterpart  ii 
not  evidence,  un- 


Evtdence  in  tn 
aftion  for  ran. 
ning  over  the  ~   -         -     «•      t      •        1  r  ~ 

plaintiff'*  barge  the  declaration  fet  forth  mat  he  was  pofleflcd  of  the  faid 
with  hit  (hip.  ^  barge,  laden  with  divers  goods  and  mcrchandi2es :  And, 
7*6* s.c  Bull  I^»  Holt>  C.  J.  would  not  fuffer  the  pilot  to  be  a  witnefs, 
N.  P.  189.  becaufe  he  was  anfwcrable,  if  faulty  in  (leering,  to  the 
*  5?"J o8|*  matter,  adly,  He  would  not  fuffer  any  damages  to  be  re- 
Declaration  muft  covered  for  the  goods,  becaufe  not  fet  forth  particularly, 
fet  forth  the  faying,  they  ought  to  be  fet  forth  fpccially,  as  where  an 
^r!T<t  aftion  is  brouSht  for  burning  his  houfe:  So  in  cafe  for 
3  Co.  38.  *Str.  words,  per  quod  fhc  loft  her  marriage  with  J.  S.  &  aiiis 
637.  *  \a.  perfonis,  he  faid  he  would  not  fuffer  them  to  give  in  evi- 
TOeako VwiiC  ^cncc  a  1°^  °*  marriage  with  any  body  but  J.  S. 
no*. 

23.    Anonymous. 

[Mich.  3  Ann.  B.  R.J 

D  ER  Holt,  C.  J,  In  a  cafe  in  my  Lord  Hale's  time,. 
.  *  between  Combe  and  Mayo,  a  counterpart  of  an  ancient 
cafc^f  a  fine,  deed  was  admitted  as  evidence  of  the  deed,  and  the  fpecial 
1  Lev.  25.  Mod.  verdi£t  was  drawn  up  as  finding  the  deed  with  a  prout  pa- 
Ccfef. ***'  *4**  tet  by  the  counterpart,  which  he  faid  was  done  to  pteferve 

a  Saik.  600.  .*  .  r    1  tut^^i1 

Far.  129, 3Keb,  the  precedents ;  and  now  by  all  the  Courf,  the  counter- 
477.  Holt  301.  part  of  a  deed,  without  other  circumftances,  is  not  fufficient 
—  v:-   evycncC)  unicfs  in  cafc  0f  a  finCj  in  which  cafe  a  counter- 
part is  good  evidence  of  itfelf  (a). 

(a*)  Per  Ld.  Hardivicfo,  2  Atk.  71.  forthcoming,  then  a  copy  may  be  ad- 

the  rule  of  evidence  is,  that  the  bed  milted  ;  and  even  if  there  mould  be 

evidence  the  circumftances  of  the  cafe  no  copy,  there  may  be  parol  evidence 

will  allow  muft  be  given.     If  an  ori-  of  the  deed,  and  the  manner  of  its 

ginal  deed  11  loft,  the  counterpart  may  being  loft.     Vide  AnMer  247. 
be  read  ;  and  if  there  is  no  counterpart 

24*     Watfon  verfus  Sparks. 

[Mich.  5  Ann.  B.  R.] 

SffmTir  TN  ^t^zhquareclaufumf regit,  not  guilty  was  pleaded, 
reodant  cannot  and  on  trial  the  defendant  gave  evidence,  that  it  was 

give  evidence      in  a  highway.    Et  per  Cwr.f  It  is  a  fpecial  j  unification, 

and 

t  Nota.   In  the  cafe  of  the  Duchefs  of  Marlborough  v.  Grey,  November 
2j,  1728.;  upon  a  motion  for  a  new  trial,  (where  fuch  evidence  had  been 

allowed 


s.  C.     12  Vln. 
104, 
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and  ought  not  to  be  allowed  to  be  given  in  evidence  on  the  that  the  place  waa 
general  ifluc.     Halt,  C.  J.  faid,  In  cafe  for  difturbing  the  ^hs%V^ 

eaintifFof  his  common,  upon  not  guilty  pleaded,  he  had  %.  c©.  lSl  53! 
lown  the  defendant  permitted  to  give  in  evidence,  that  *•  a83»  *• 
he  had  a  right  to  common  there ;  but  he  never  thought  it 
right,  and  never  allowed  it, 

allowed  in  trefpafs)  this  cafe  of  Watfon  v.  Sparks  was  much  relied  upon  by  the 
plaintiff;  but  it  was  obferved  by  the  Court,  and  thofe  who  had  notes  of  this 
cafe,  that  it  was  not  per  Curiam,  but  only  a  faying  of  C.  L  Holt,  and  the  con- 
stant practice  in  the  circuits  has  been  to  admit  this  evidence  on  the  general 
ifl"ue.— - ffote  to  the  $tb  edition. 


25.     CharnockV  Cafe.  [288  J 

fHARNOCK  was  indided,  for  that  he  the  10th  of  On  indttment, 
•*-*  February,  9  Will.  3.,  »  diverfu  aKis  diebus  &  vicibus  ^Tuetdl^ 
4am  antea  quatn  poftea>  in  the  parifh  of  St.  Clement  Danes,  at  any  time,  out 
did  traiteroufly  confpire  to  kill  the  king.  Et  per  Holt,  *ft«  the  ipdift. 
C.J.  Evidence  may  be  given  of  a  treasonable  confpiracy,  J^'j"*"**7 
iste.  at  any  time  before  or  after  the  time  alleged  in  the  in-  county.  3saik. 
dement:  Si.s.c.  Holt 

ift,  Becaufe  it  is  only  a  circumftance,  and  of  form :  ^631'. '3  ink 
Some  day  muft  be  alleged,  but  it  is  not  material.  130.  Kdyngc" 

idly,  The  indictment  lays  it  to  be  at  divers  days  and  **•  ♦St#^rr'9* 
times,  as  well  before  as  after,  and  thereby  comprehends  ?ofterC.L.77,S. 
'what  was  done  laft  year,  as  well  as  this ;  and  as  the  evi-  Co.  Lit.  303.  a. 
dence  may  be  of  matters  before  that  time,  fo  it  may  be  of  s£°\  ,xo» 1%u 
matters  alfo  at  any  time  after  the  time  fpecified  in  the  in-  z  Hale  16 v 
didment,  provided  it  be  not  after  the  time  the  indi&ment  aKawk.  c.  *$. 
was  found;  neither  is  the  evidence  tied  up  to  the  place ;  fe/*"  3$Vf* fe* 
for  it  may  be  of  any  place,  provided  it  be  not  out  ot  the  34.  Do»§.  y9u, 
county  *,  and  fo  it  is  of  all  criminal  cafes.  Fide  Charnoc$%  (760*) 
Trial,  fo.  19,  toV. 


26,     Wright  verfus  Sharp, 

[Pafch.  7  Ann.  B.  R.] 


S^~*^Z+r^l 


A  Corporation-book  was  oiFered  in  evidence  at  the  affizes  Bill  of  exceptions 
**  to  prove  a  member  of  the  corporation  not  in  pofleffion,  ""J^1^.  u 
and  refufed.     No  bill  of  exceptions  was  then  tendered,  Mod.  Cafes  7S. 
nor  were  the  exceptions  reduced  to  writing ;  fo  the  trial  *  Jnft*  4*7- 
proceeded,  and  a  verdift  was  given  for  the  plaintiff.    Next  n.^?'  A.Q. 
term  the  Court  was  moved  for  a  bill  of  exceptions,  and  it  175.  S.C.  H©fc 
was  ftirred  and  debated  in  court.     It  was  urged,  that  the  I?1* 
law  requires  quod  proponat  except ionem  fuam,  and  no  time  is  4o5#  BuIZTwi, 
appointed  for  the  reducing  it  into  writing,  and  the.  party  P»i.  315. 

5  i» 
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Dactitoftht 
lector  beyond 
evidence  to 
argcthe  mer- 
chant in  an  ac- 
tion of  deceit* 
Brook  Action  for 
k  Cafe,  pi.  8. 


is  not  grieved  till  a  verdift  be  given  againft  him ;  and  the 
fame  memory  that  ferves  the  judges  for  a  new  trial  will 
ferve  for  bills  of  exceptions.  Vide  2  Inft.  437.  N.  B.  21. 
'  54a  b.  Vet.  Intr.  $6,  136.  Raymond  405.  BrvwnL  Red. 
433.  2  Lev.  236.  Stat.  Weft.  2.  c.  31.  On  the  other  fide 
it  was  faid,  that  this  pra&ice  would  prove  a  great  difficulty 
to  judges,  and  delay  of  juftice;  that  the  precedents*  and 
entries  fuppofe  the  exception  to  be  written  down  upon  its 
being  difallowed,  and  the  ftatute  ought  to  be  conftrued  fo 
as  to  prevent  inconvenience ;  befides,  the  words  of  the  a£t 
are  in  the  prefent  tenfe,  and  fo  is  the  writ  formed  on  the 
a£h  Holt>  C.  J.  If  this  praftice  fhould  prevail,  the  judge 
would  be  in  a  ftrange  condition :  He  forgets  the  excep- 
tion, and  refufes  to  fign  the  bill,  fo  an  a£tion  muft  be 
brought :  You  fhould  have  infilled  on  your  exception  at 
the  trial :  You  waive  it  if  you  acquiefce,  and  {hall  not  re- 
fort  back  to  your  exception  after  a  verdift  againft  you, 
when  perhaps,  if  you  had  ftood  upon  your  exception,  the 
party  had  other  evidence,  and  need  not  have  put  the  caufe 
on  tnis  point :  The  ftatute  indeed  appoints  no  time*  but 
the  nature  and  reafon  of  the  thing  requires  the  exception 
fhould  be  reduced  to  writing  when  taken  and  difallowed, 
like  a  fpecial  verdi&,  or  a  demurrer  to  evidence ;  not  that 
they  need  be  drawn  up  in  form ;  but  the  fubftance  muft 
be  reduced  to  writing  while  the  thing  is  tranfa&ing,  be- 
caufe  it  is  to  become  a  record :  So  the  motion  was  denied. 


27.     Hem  verfus  Nichols. 

[Coram  Holt,  C.  J.  At  nifi  prios.] 

T  N  an  aHion  0*  the  cafe  for  a  deceit,  the  plaintiff  fet  forth, 
*  that  he  bought  feveral  parcels  of  filk  for  — — —  filk, 
whereas  it  was  another  kind  of  filk ;  and  that  the  defend- 
ant, well  knowing  this  deceit,  fold  it  him  for  ■  filk. 
On  trial,  upon  not  guilty,  it  appeared  that  there  was  no 
adual  deceit  in  the  defendant  who  was  the  merchant,  but 


&**,/&/>  QL/dJ} 


*f  te<?7n  *at  **  was  in  *"s  fe&o*  beyond  fea :  And  the  doubt  was, 
-If  this  deceit  could  charge  the  merchant  ?  And  Holt,  C  J. 
f  was  of  opinion,  that  the  merchant  was  anfwerable  for  the 
deceit  of  his  fa&or,  though  not  criminaliter%  yet  civiliUr  : 
for  feeing  fomebody  mud  be  a  lofer  by  this  deceit,  it  is 
more  reafon  that  he  that  employs  and  puts  a  truft  and  con- 
fidence in  the  deceiver  fhould  be  a  lofer,  than  a  ftranger  : 
And  upon  this  opinion  the  plaintiff  had  9  verdift. 


Hole  462.  s.  C. 
1  Rol.  95. 
a  Cro.  47 ii 
Sti.653.  lAtk. 
47*  iT.R. 


2  8.    Anonymous, 

[Coram  Holt,  C.J.    Jt  ni&piius.] 

I  N  trover  for  money  the  cafe  was  upon  evidence,  that  Son  took  At  ft- 

*    the  plaintiff's  fon  had  a  general  authority  from  his  fa-  I^'feJ^Mil 

ther  to  receive  and  pay  out  his  father's  money.    The  fon  tbefon*tcv7- 

took  a  bill  for  money  due  to  his  father,  ana  received  it  *****  ad—i!J!i 

without  a  particular  authority  for  that  purpofe,  and  this   h.'TSlVju 

receipt  was  with  an  intent  to  embezzle  and  fpend  it;  but  Far.  119. 

he  gave  a  receipt  as  for  money  had  to  his  father's  ufe,  and    »  Mod.  3<>« 

this  money  was  given  to  the  defendant*    The  queftions  Mod'ctfesiot, 

were,  ill,  If  the  fon  could  be  a  witnefs  in  this  cafe  to   301, 311* 

prove  the  delivery  ?  And,  sdly,  Whether  the  father  could 

maintain  an  a&ion  of  trover  ?'  Holt,  C.  J.  was  of  opinion, 

that  the  fon  might  be  admitted  as  a  good  witnefs,  his  tef- 

timony  being  corroborated  by  other  circumftances  ;  and 

that  the  a£tion  was  maintainable  for  the  father,  for  that 

the  general  authority  that  the  fon  had  to  take  his  father's 

money,  made  the  receipt  of  the  money  to  be  to  his  father's 

ufe,  and  a  good  difcharge  of  the  debt,  fo  as  that  the  father 

could  not  avoid  the  payment,  and  charge  the  perfon  that        [  290  J 

paid  the  money  with  an  a£tion 5  and  then,  if  the  payment 

was  a  good  difcharge,  it  is  reafon  it  fliould  be  his  money, 

and  the  pofleffion  of  the  fon  is  the  pofleflion  of  the  father, 

the  fon  being  to  this  purpofe  as  his  father's  fervant ;  and   1  Vent.  51. 

according  to  this  opinion  the  plaintiff  had  a  verdi&,  but   *  jj^b^W. 

he  faid  he  was  willing  to  have  a  cafe  made  of  it ;  but  the  a  saiki  655* 

defendant  acquiefced  in  his  opinion  (<i). 

[a)  R.  ace.  Cow f,  198.  That  anac-    admiflible    as  a  witnefs.     In  trover 
tion  lay  again  ft  a  lottery -office- keeper    againft  a  pawnbroker,  the  fervant  em-, 
for  money  which  be  received  from  a    bezzlmg  his  matter's  goods,  and  pawn-, 
fervant  who  had  embezzled  it,  and    ing  them,  will  be  admitted  to  prove 
that  the  fervant  (having  a  releafe)  was    the  fad,  Bull.  N.  P.  290. 

It 

29.     Brown  verfus  Hedges. 

[Trin.  7  Ann.  B.  R.] 


1 


N  trover,  upon  not  guilty  pleaded  it  appeared  in  evi-  Declaration  «f  * 
dence,  that  the  defendant  was  tenant  by  the  curtefy  Jj£J£  ^  w"cf 
of  lands  in  Ireland,  and  had  cut  down  and  fold  the  trees  off  0f  one  in  ire?' 
the  eftate,  and  that  the  reversion  belonged  to  the  plaintiff  land,  good, 
and  two  others  in  coparcenary.     Upon  a  cafe  made  for  the  S!j!?r*f  *\  c!? 
opinion  of  the  Court,  it  was  refolved,  lit,  I  hat  in  local  49.  ,  Mod.  102. 
a&ions,  as  in  trefpafs  quare  claufum  f regit,  the  plaintiff  4  Mod.  176. 
cannot  prove  a  trefpafs  but  where  he  lays  it,  nor  lay  it  in  Carth"  *49' 

any 


290  (fctoiDenee* 

Kitcb.  130.  sny  other  place  than  where  it  is ;  but  it  is  otherwife  in  ac- 
Cio.°ei  *667.  tlons  tranfitory>  as  trover :  Ergo,  here  he  may  lay  the  con- 
Co.  Lit.  28a.  b.  verfion  here,  and  prove  it  in  Ireland.  Fide  Style  331. 
Com.  Dig.  2dly,  One  joint-tenant  or  tenant  in  common,  or  parcener, 
One'joint-te- **  cannot  bring  trover  againft  another,  bccaafe  the  poflcffion 
*anr,  Sec.  cannot  of  one  is  the  pofleflion  of  both ;  if  he  does,  it  is  good  evi- 
*n*r '■•*«*  dence  upon  not  guilty  :  But  if  one  joint-tenant  brings  tro- 
pinWm,  bvtmay  *CT  againft  a  fttanger,  in  that  cafe  the  defendant  may 
•gatflft  •  ftr«n-    plead  it  in  abatement,  but  cannot  take  advantage  of  it  in 

gtr,  and  it  it       evidence.     1  Lev.  113.  Cro.  El.  C44. 

only  pleadable  >n  *  *^^ 

abatement.     Skin.  i»f  x$o.    4  Mod.  181.   Com.  Die;  Abatement  £.  toL  i.  3d  edit.  pa.  16. 

*T.  R.  65S.   Cowp.450. 


30.     Blackham\r  Caji. 

[Hill.  7  Ann*  Cortm  Holt,  C.  J.   At  nifi  prioi  in  Middkfex.] 

Seniente  of  t^e  |  N  trover  upon  evidence  at  a  trial  before  Hob,  C  J.,  at 
Spiritual  coutt    1    thc  fitting8  -m  Middle/em,  the  cafe  was,  The  plaintiff 

in  a  caufe  within  tf         ©  i_.",«-  n-  <r>  j  ^     t  r       i 

their  jurifdic-  proved  the  goods  to  be  in  his  pofleflion,  and  to  be  taken 
tion,  is  cone  u-  «way  by  the  defendant.   The  defendant  {hewed  that  theft 

rt e  p^n^t ie d"  wcre  thc  P***8  °*  7a m  Blacitnm  in  hcr  hfc-time,  and  that 
©thewifc  of  a'  the  defendant  had  taken  out  letters  of  adminiftration  to  her, 
collateral  matter,  and  fo  was  entitled  to  the  goods.  Upon  this  the  plaintiff 
>H»,»$*ii7i  Proved,  that,  fome  few  days  before  her  death,  (he  was  ac« 
ja8, 119'  fually  married  to  him.   And  in  anfwer  to  that  it  was  inGft* 

*  b  "*  p13c  c<*'  tnat  tnc  Spiritual  Court  had  determined  the  right  to  be 
3^!°Harg.Lav  *n  tnc  defendant  j  for  they  could  not  have  granted  admi- 
TraOs,  451.  nift  ration  to  the  defendant,  but  upon  fuppofing  there  was 
Hjrg.  St.  Tr.  no  fuch  marriage,  and  that  this  fentence  being  of  a  matter 
Buu'k.  f"  144!  within  their  jurifdidion,  was  conclufive,  and  could  not  be 
Set.  961.  ktp.  gain  fa  id  in  evidence.  Et  per  Holt,  C«  J.  A  matter  which 
*•*•  ?***•  has  been  dire&ly  determined  by  their  fentence  cannot  be 
gainfaid  (a) :   Their  fentence  is  concluGve  in  fuch  cafes, 

r20I  1  anc*  no  cv^ence  ^a^  DC  admitted  to  prove  the  contrary ; 
v  ^  ^  but  that  is  to  be  intended  only  in  the  point  direftly  tried  ; 
Cowp-Vi5/.'  otheTwife  it  is  if  a  collateral  matter  be  colle&ed  or  infer- 
3  T.  k.  639.  red  from  their  fentence,  as  in  this  cafe,  becaufe  the  admi- 
cT  Dth  toi!*"  niftration  is  granted  to  the  defendant,  therefor?  they  infer 
$d  liu.  p».°95.  that  the  plaintiff  was  not  the  inteftate's  hufband,  as  he 
x  Lev. 235,136.  could  not  have  been  taken  to  be,  if  the  point  there  tried 

i-i* 3*9;  had  been  married  or  unmarried,  and  their  fentence  had 
)U)fn.  405.         .  . 

»nUo.357«      been,  not  married* 

(*)  R.acc.  j  Bro.  P.  C.  414,     Fide  7  Bro.  Par.  C*.  319, 
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Lady   Dowager  Lindfey   verfus  Lord 
Luldfey* 

[Mich.  8  Ann.  B.K.] 

N  ejeBment  the  plaintiff  made  title  by  a  recovery  in 
dower,  and  produced  in'  evidence  the  record  of  the 
judgment,  the  habere  facias  feifinam,  t3V.  The  defendant 
offered  to  prove  a  term  of  ninety-nine  years  fubfifting,  and 
that  prior  to  this  tide,  but  it  was  difallowed ;  for  if  he  had 
pleaded  this  in  bar  of  the  writ  of  dower;  yet  the  plaintiff 
frraft  have  recovered  with  a  cejfet  exeeutio ;  and  the  de- 
fendant had  a  proper  time  to  have  pleaded  it  then,  and  has 
flipped  his  opportunity :  Alfo  a  chattel-intereft  was  at  com- 
mon law  bound  by  a  recovery  in  a  real  action,  fo  that  the 
defendant  had  an  (a)  Intermediate  execution,  without  re- 
gard to  the  fubfifting  term :  And  though  by  the  ftatute 
If.  8.  a  termor  may  falflfy,  yet  it  mud  be  the  termor  him- 
ieif,  and  not  another  for  him  (£). 


Bje&meat; 

title,  recovery 
in  dower ;  de- 
fendant offered 
ta  prove  a  term 
or*  years  prior  to 
the  title  of  dower, 
and  difallowed. 
Lut.  733.  Ante 

*54i  *76. 
1  Leon.  9*. 


(4)  This  fliould  be  immediate  come 
femble. 

'  {6)  The  following  ti  an  extract  from 
Mr.  Butler9*  note  to  Co.  Lie.  208.  a. 
**  At  common  law,  if  a  leafe  be  made 
Jbr  a  term  of  years,  rendering  rent, 
the  wife  is  entitled  to  her  dower  of  a 
third  part  of  the  reverfion  by  metes 
and  bounds,  and  to  a  third  part  of  the 
rent ;  and  execution  will  not  ceafe 
during  the  term.  2dly,  If  the  huf- 
feand  makes  a  gift  in  tail,  as  the  rent 
Is  payable  out  of,  or  in  refpeel  of,  an 
eftate  of  inheritance,  the  wife  will  be 
endowed  of  a  third  part  of  the  rent, 
jdly,  if  the  hufband  makes  a  leafe  for 
life  rendering  rent,  the  wife  is  r.o:  en- 
titled to  her  dower  of  the  rent,  becaufe 
it  is  hot  payable,  in  this  cafe,  out  of,  or 
in  refpecl  of,  an  eftate  of  inheritance. 
4thly,  If  the  hufband  makes  a  leafe 
for  years,  referving  no  rent,  then  judg- 
ment will  be  given  for  the  wife  with  a 
teflet  exeeutio  during  the  term.  This, 
if  the  term  be  of  long  duration,  de- 


prives her  virtnal!y  of  her  dower. 
5thly,  If  a  perfon  purchafes  an  eftate 
of  inheritance  which  is  in  mortgage 
for  a  term  of  years,  whether  he  only 
purchafes  the  equity  of  redemption  or 
difcharges  the  mortgage,'  the  wife  of 
the  vendor  will  not  be  entitled  to  her 
do-.vcr  in  equity.  6th!y,  If  a  perfon 
diffeifed  in  fee,  fubjed  to  a  term  of 
years,  if  the  term  be  in  grofs,  for  fei 
curi.i£  the  payment  of  a  fum  of  mo- 
ney, the  widow,  by  difcjiarging  the 
money  fecured  by  it,  or  paying  one- 
third  of  the  intereft,  will  be  entitled 
to  dower.  7th! y,  If  the  term  be  an 
outftanding  fatisfied  term,  flie  will  ftill 
be  entidtrd  to  her  dower  again  ft  the 
heir.  Co.  Lit,  32.  a.  Bro.  Air.  Dower 
44,  60,  89.  l  Rol.  Abr.  678.  Bodnun 
v.  VandJj£ndy%  Shew.  Ca.  Bar.  69. 
Bn-jjn  v.  Gibbs,  Free.  Cb.  07.  IVray  v. 
Williams,  ibid.  151.  Dudley  v.  Dudley, 
ibid.  20 r.  Banks  v.  Sutter:,  2  P.  Wm:, 
700.  Hill  v,  Adams,  2  Jtk.  208." 


32.     Savage V  Cafe. 

[Ceratn  Trevor,  C  J.    At  mil  prius.] 


T  N  ajfumtfit  upon  a  note  for  10/.  15  s.  given  by  the  do  Coademnttka 
*    fendant  to  the  plaintiff,  and  #on  ajjumpftt  pleaded,  upon  Jftef  ©'*g  nal^,  ia 
trial  the  plaintiff  produced  and  proved  the  note,     ~      *"~u 


rrt-'j,     fore'gn  attxh- 
*nc«e-  oefat  brought 

leadant 


*9»t 


<&\}ibtntt. 


Wore  origin*),  fendant  in  difcharge  of  himfelf  produced  the  record  of  * 

^■^^uon  foreign  attachment,  wherein  the  faid  debt  was  attached  bf 

vidc'wteom-  the  city-procefs  for  the  fatisfa&ion  of  a  debt  demanded 

tw,  180.  pi.  6.  there  of  the  plaintiff,  and  was  there  condemned ;  And  it 

fe^ife^-7.  wa8  rulcd  by  Trevar>  c*  J- that  ***  was  a  g00**  difcharge  | 
Ml  S34.  S  WilC  but  that  if  the  plaintiff  in  this  a&ion  could  have  (hewed 
*97*  die  original,  wherein  he  declared,  to  be  precedent  to  that 

attachment,  fo  that  it  had  appeared  that  this  Court  was 
pofiefied  of  an  action  for  the  demand  of  this  debt  before  it 
was  attached,  then  (hould  the  plaintiff  have  recovered  his 
debt  notwithftanding  fuch  evidence ;  but  the  declaration 
in  the  record  here  was  betwixt  the  time  of  the  attachment 
and  of  the  condemnation. 


f  202 1  33-    "         verfiu  Layfield  &  aL 

{Coram  Holt,  C.  J.    At  nifl  prias.] 

Where  the  pUIn-  |Nm  aSHon  on  the  cafe  fat  money  had  and  received  to  the* 
tiff  goes  upon  the  *  plaintiff's  ufe,  it  appeared  upon  evidence,  that  Lajfield 
credit  of  ***  and  the  other  defendants  were  bankers  and  partners,  and 
S^rii  evi-  ^at  the  plaintiff  had  given  Lajfield  20 /.,  for  which  he  re- 
denceagainftthe  ceived  a  ticket  in  the  double  exchange  lottery,  and  Lay 
tow  anldif-hC  ^Wund«rtook  to  pav  what  benefit  (hould  happen  there- 
daimer.  3  Lev.  upon :  That  the  ticket  came  up  a  40  /.  benefit,  and  for 
35*»  359*  that  money  the  action  was  brought*,  and  it  was  objeded 

PataT*8r»84.  for  thc  defcndants»  that  thc  aaion  was  brought  againft 
Oo.  Jac.  411/  Layfield  and  his  partners,  and  it  did  not  appear  that  any 
Br.  Joinder  in     had  undertaken  to  be  truftees  in  the  lottery  but  Lajfield, 
Aaidn  47.  Lat.  ^  j  therefore  he  only  ought  to  be  charged,  and  not  his  part- 
nets;  to  which  Holt j  Chief  Juftice,  anfwered,  that  it  ap- 
peared they  were  partners  in  their  trade,  and  goldfmiths* 
and  the  adventurers  put  their  money  in  upon  the  credit  of 
feveral  goldfmiths  that  had  undertaken  to  pay  the  benefits, 
and  it  (hould  be  prefumed  the  aft  of  Lajfield  was  the  a£t 
of  the  other,  and  (hould  bind  them,  unlefs  they  could  (hew 
a  difclaimer,  and  a  refufal  to  be  concerned  in  it ;  and  ac- 
cordingly the  plaintiff  had  a  verdi&  for  forty  pounds  (a) 

Vide  plus,  T\\\zWitncfcs. 

(a)  A  dormant  partner  is  univer-  t  ere  ft,  and  alfo  an  annuity  of  206/., 

fally  allowed  to  be  anfwerable  on  all  it  was  deemed  no  copaxtnerfhip;  and 

contracts  relative  to  the   partnership  the  party  withdrawing  was  not  liable 

account.    In  order  to  conftitute  a  co-  to  debt  afterwards  contracted.   Grace 


partoerihip,  there  mud  be  joint  con*  v.  Smith,     a  ML  998.    But  it 

cern    both  in    buying  ,  and    felling*  ruled  otherwife,  where  a  partner  on  re- 

Where  a  partner  on  retiring  from  trade  tiring  was  to  leave  a  (urn  of  money  at 

was  to  let  a  fum  of  money  remain  in  legal  intereft,  and  to  receive  an  an- 

the  hands  of  the  other  partner  for  fe-  nuity  for  fix  years  if  the  other  part* 

ven  years,  and  to  receive  legal  in-  ner.  fo  long  bred*  as  in  lieu  of  the 

profits 
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{Profits  of  the  trade*  and  was  to  have 
iberty  to  infpeft in  the  books.  Blox- 
bam  v.  Ptll,  cited  ibid.  Where  a 
broker  was  employed  to  buy  tea  for 
feveral  perfons,  and  bought  a  large 
lot  from  the  Eaft  India  Company,  to 
be  afterwards  divided  amongft  himfelf 
and  the  others  $  and  received  a  war- 
rant for  delivery  of  the  tea*  which 
he  pledged  for  a  fum  of  money  that 
he  borrowed ;  the  other  purchafers 
were  adjudged  not  liable  to  an  action 
for  the  money  fo  borrowed.  Hoare  v. 
Dawes,  Doug.  371.  So  where  one 
perfon  was  to  buy  a  quantity  of  goods, 
and  let  others  liave  a  certain  propor- 
tion of  the  purchafe,  they  were  not 
anfwerable  as  partners,  though  in 
making  feme  purchafes,  they  came  for- 
ward as  having  a  joint  concern.  Coope 
v.  Eyre  and  others,  H.  BL  37.  So 
where  feveral  perfons  agreed  to  make 
an  outfit,  and  each  adventurer  was  to 
purchafea  quantity  of  goods  and  bring 


it  into  the  common  flock  ;  the*price  of 
a  parcel  of  goods  fo  bought  was  held 
an  individual  debt,  which  could  not 
be  recovered  from  the  other  adven- 
turers. S'avslb  v.  Robtrtfon,  4  7*.  R. 
720. 

Vide  Pinkney  v.  Roll,  ante  126.  — — 
A.  and  B.  being  partners,  A.  received 
money  in  the  (hop  of  C,  and  gave  a  note 
forit  ugned  by  himfelf  and  partner ;  the 
partners  being  dead,  both  their  exe- 
cutors were  held  liable.  Lane  v«  Wil- 
liams, z  Fern.  277.  292.  1  Eq.  Ca.  Ah* 
370.  The  true  criterion  whether  the 
aft  of  one  partner  makes  the  others 
refponfible,  feems  to  be,  Whether  the 
act  was  or  was  not  done  according  to 
the  ufoal  courfe  of  bufinefs  ?  That 
point  was  admitted  in  a  caufe  in  the 
fittings  after  Michaelmas  1792. 
^  Each  partner  has  a  power  iingly  to 
difpofe  of  the  whole  of  the  partnerfhip 
effects.  Fox  v.  Hanbury,  Cvwp,  444* 
Fide  2  Bro.  P.  C.  323. 


<£jcommumcato  Capiendo.       [  293 1 


1.     King  verfus  Fowfen 

[Mich.  12  Will.  3.  B.  R.  I  Ld.  Raym.  618.  S.  C.  12  Mod. 
418.  S.C.] 


/">N  a  habeas  corpus  the  return  was,  that  Fowlef  was 
^^  taken  and  in  cuftody  by  a  writ  of  excommunicato  ca- 
piendoy  and  the  excommunication  was  in  the  writ  recited 
to  be  pro  quibufdam  caufisJubtraBionis  decimarumjive  aliorum 
jurium  ecclefiaflicoram ;  and  becaufe  this  return  was  incer*- 
tain,  the  Court  was  moved  that  he  might  be  difcharged 5 
and  the  qucflion  was,  Whether  this  return  was  incertain, 
and  whether  that  incertainty  would  vitiate  the  writ,  foV.  / 
And  the  Court  refolved, 

I  ft,  That  the  return  was  uncertain;  for  that  the  alia 
jura  might  be  fuch  matters  a?  were  out  of  their  jurifdic- 
tion,  and  they  ought  to  (hew  the  matter  was  within  their 

Vol.  L  B  b  jurifdi&ion , 


Vide  3  50.  ex- 
communicato* 
capiendo  pro 
quibufdam  cattffi 
fubtracfton.  dc- 
cimarum  five  ai, 
jur.  ecclefiaft. 
quathed  for  id- 
certainty.     Far* 
57,    5  Co.  ao. 
ft  1.  Strange,  and 
Rep.  B.  K. 
Temp.  Hard* 
nbi  infra. 


293  tiErcommuntcato  Captenfad* 

jurifdiftioA  \  for  of  that  the  King's  Courts  are  to  be  judge* 

and  not  they  themfelves. 
Canfe  maft  be  adly,  The  caufe  of  excommunication  mult  be  fet  forth 
expiefled  In  the  jn  fa  wrjt-  ^t  COmmon  law  the  writ  de  excommunicato 
ibt  5  Eli*.  %  capiendo  was  always  general  pro  contumaciam  not  containing 
loft.  660,  66 1  .  a  fpecial  caufe :  and  the  writ  was  returnable  in  Chancery, 
lac1"^9'  6*°*  an  ^OUI1^c^  on  a  fignificavit  or  certificate  of  the  bi(hop, 
%mIl.4<)\.7'  which  certificate  fet  forth  the  caufe  before,  and  the  party 
Com.  Dig.  E<«    could  not  be  difcharged  but  by  fuperfedeas  in  Chancery, 

2™^!  L  mL    &  thc  caufc  ***** infufficicnt :  Dut  now  the  caufe  muft  be 

108.  Str.  43/    fet  forth  in  the  writ  de  excommunicato  capiendo  itfelf,  bo 

76-  caufe  by  the  flat.  5  Eiiz.  the  writ  is  made  returnable  in 

this  court,  which  could  be  to  no  purpofe,  if  the  caufe 

were  not  to  be  fet  forth  in  the  writ,  and  thin  Court  judge 

of  that  caufe. 

Cro.  J*,  us.        3dly,  The*  Court  held  they  might  difcharge  the  party 

fi  5.  Poft.294.  upon  the  infufficiency  of  the  return :  Before  the  5th  Eliz. 

B?R.3Tcmp."     *ere  wcrc  n0  ^c'largcs  *n  this  court  on  excommunicato 
Hard.  314.  Str.  capiendo* '/,  but  where  a  man  was  excommunicate  pending  a 
946.  1067.        prohibition :  Now  the  cafe  is  altered,  for  this  Court  may 
oua(h  the  writ  of  excommunicato  capiendo,  or  award  *  fuper- 
fedeas, becaufe  this  Court  are  judges  of  the  caufe  and  have 
it  before  them,  and  the  party  cannot  go  into  Chancery 
for  a  fuperfedeas  now,   becaufe  the  writ  is  returnable 
here(<i). 
Andrews,  110.        •  Accordingly  the  writ  was  quaflied,  an<i  this  fpecial 
*  [  294.  ]    entry  made  on  the  habeas  corpus,  viz.  That  the  party  was 
difcharged,  becaufe  the  writ  de  excommunicato  capiendo  wa* 
quaihed. 

(a)  R.acc.  3  Jtk.fjg. 


2.    Domina  Regina  verfus  Hill. 

[Paf.  1 3  Will.  3.  B.R.] 

Fir.  5*.  Ante  pi.  |N  a  writ  of  excommunicato  capiendo  the  recital  of  the 
,f  3£'c9cifet  fignificavit  was.  That  he  was  excommunicated  for  not 
B.SR."  517.  Paying  the  cofts  in  quodam  negotio  querorum  education^  five 
1  Ld.  Raym.  inflrutlionis fine  aliqua  licentia  in  ea  parte  prius  obtenta;  and 
fa^^to^r"  ™c  writ  w?ls  quaflied  for  incertainty,  becaufe  it  might 
preceding  caic.     be  a  teaching  to  fence  or  dance,  and  not  letters* 


(JBrcomfnunicato  tfapien&o,  094 


J.     Domina  Regina  verfus  The  Bifliop  of  St. 
David's. 

[Mich.  1  Ann.  B.  R.] 

^PHE  defendant  was  taken  upon  a  writ  of  excommunicato  *nte.106'  ,3*' 
*    capiendo,  and  being  in  cuftody  in  Newgate  prayed  a  coinmunVato"' 
habeas  corpus,  and  was  brought  into  court  thereupon,  and  capiendo  cannot 
it  appealed  by  the  return,  that  the  writ  of  excommunicato  5°me  int0^*bK* 
capiendo  was  not  yet  returnable;  and  the  Court  held,  ill,  corpus/and'tim 
That  one  taken  on  a  writ  of  excommunicato  capiendo  can-  not  before  the 
not  come  into  this  court  but  by  habeas  corpus  ;  \  and  if  he  rer^e"s°f^re 
be   brought   in   before   the  writ  is   returnable,  he  (hall  56.  t]7.  Mod. 
not  be  allowed  to  plead  or  move  to  cjuafh  the  writ  (a).         Cafes,  &c.'  160. 
adly,  The  writ  of  excommunicato  capiendo  recites  the  f^.b^  l*5" 
Jignfaawtj  which  is  in  Chancery,  but  the  writ  is  brought  +  May  be  bailed 
into  this  court,  and  is  inrolled  here  before  it  goes  to  the  bJ  ?«■ 1  Hiis. 
fheriffj  which  inrolment  is  to  inform  the  Court,  that  at  * Sld* 
the  return  of  the  excommunicato  capiendo,  they  may  award 
farther  procefs,  as  the  cafe  requires. 

3dly,   If  by  the  recital  of  the  Jignificavit  it   appears  Ante  pi.  r. 
that  there  was  no  caufe  for  the  writ,  the  court  of  King's  *  Ld-  Ray°1- 
Bench  may  quaflx  it,  and  the  court  of  Chancery  cannot,  8,7,s#  c* 
though  the  Jignificavit  be  there  (b). 

(a)  R.  ctntr.  Sir.  43.  (<)  R.  ace.  3  Atk.  479. 

4.     Domina  Regina  verfus  Sangway. 

[Mich.  1  Ann.  B.  R.] 

'T'HE  defendant  was  excommunicated  pro  quadam  caufa  Far.  82.  3  D.- 
**    jaclitationis  maritagii,  and  taken  upon  a  capias  with  *94-  P-  7*  5  <!• 
penalty,    and  brought    up  by  habeas  corpus;    and  Mr. 
Chcfhire  took  two  exceptions  to  the  writ:  ift,  That  this 
not  being  one  of  the  nine  caufes  mentioned  in  5  E/iz. 
c.  23.  no  penalty  ought  to  have  been  in  the  writ,     adly, 
That  no  addition  was  given  the  defendant :  and  the  Court       F  205  1 
held,  that  for  any  of  the  nine  caufes  mentioned  in  the 
ftatute  there  ought  to  go  a  capias  with  a  penalty,  and  be  vide  1  lhi.  561. 
an  addition  in  the  writ;  but  in  other  cafes  no  addition  Cro.  car.  197, 
was  neceflary;  and  though  there  was  a  penalty,  yet  the  ,99-Latch|74- 
Court  would  not  difcharge  the  party  of  the  procefs,  but 
difcharge  the  penalty  only  5  though  the  law  was  taken  to 
be  otherwife  heretofore :  But  that  for  the  want  of  addi- 
tion in  cafes  where  that  was  neceflary,  the  party  (hould  be 
difcharged  upon  motion. 

Bb  2 


(    «95    ) 

Crrtutor*. 


Iitcutor  mty 
bring  t  rror  to  rt- 
vtrft  the  attain- 
der df  tc  ft  J  tor. 
f  Leon.  )»5« 
Owtn  147* 
fCo.  in*  t. 
1  Roll.  yia. 
Godb.  377- 
l8o.    i  Show. 
II.  8.  C. 
Comb.  if4' 


|  Mod.  71*  Holt.  304.  Trexn,  u. 


I.     King  wjr/S/j  AylofE 
[Trin.  iW.&M.  B.R.] 

r*XECUTOi  brought  a  writ  of  error  to  reverfe  an  a** 
*--  tainder  of  high  trcafon  of  his  teftator,  and  J/«#,  C  J. 
doubted  whether  it  lay  for  the  executor ;  for  by  rcverfat 
the  blood  and  the  land  is  reftored,  which  is  of  no  adran- 
tage  to  him,  and  the  goods  were  forfeited  by  the  convic- 
tion of  the  teftator,  and  not  by  the  attainder :  But  the 
other  three  juftices  againft  him  5  for  he  is  privy  to  the 
judgment,  and  may  have  lofs  thereby.  Vide  3  Cm,  225* 
273*  55»- 


jfi*£<J0Z 


I  Mod.  tf6. 
Administrator 
cannot  biing 
trover  for  a 
chattel  after  hit 
confent  t»  the 
defendant'0  hair- 
ing it,  be  ."ore 
ftdrftiniftration 
granti'd.     Qi 
Cirth    103.  S. 

C.  3  D-  37V 
p.  j.J>.C.  Skin. 
774.     3  Silk. 
161.     Holt  45. 
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2.     Whitehall  verfus  Squire. 

[Pafch.  2W.&M.  B.R.] 

TN  an  aftion  of  trover  by  the  plaintiff  as  adminiftratof 
-*  of  J.  M.  for  a  gelding,  on  not  guilty  pleaded  the  jury 
found  a  fpecia)  vcrdift,  viz..  That  J.  M.  was  poffeffed  of 
the  gelding,  and  put  him  to  the  defendant  to  pafture, 
and  died  inteftate :  that,  before  adminiftration  granted, 
the  plaintiffdefired  the  defendant  to  bury  J.  M.  decently, 
who. accordingly  buried  him,  and  laid  out  23/.  therein; 
whereupon  the  plaintiff  agreed,  that  the  defendant  fhould 
have  the  horfe  in  part  of  fatisfa£tion  of  funeral  charges, 
and  for  13/.  refidue  thereof  gave  him  his  note;  after- 
wards the  plaintiff  took  out  adminiftration,  and  now 
brought  trover  for  the  horfe ;  and  Holt  C.  J.  was  of  opi- 
nion, that  the  a&ion  well  lay ;  for  that  the  defendant  was  a 
tort  executor,  and  the  plaintiff's  confent,  when  he  had 
nothing  to  do,  would  not  alter  the  cafe ;  for  if  he  had 
then  releafed,  yet  he  might  have  taken  adminiftration, 
and  brought  an  action  afterwards 5  but  Dolben  and  Ejre9 
Juftices,  contra^  and  the  defendant  had  judgment. 


I 


&recutor&  2$fr 

3.     Shelly'/  Cafe. 

[Trin.  5  W.  8c  M.  B.  JL] 

N  tf«  afHon  upon  the  cafe  againft  an  executor,  upon  plene  Evidence  upon 
adminijlravit  pleaded,  three  points  were  declared  per  pf«*«d«»niftra- 
ffc/r,  C.  J,    ift3  That  the  plaintiff  mull  prove  his  debt,  show.  81.  a*, 
otherwife  he  (hall  recover  but  id*  damages,  though  there  El.  315.  pi.  9. 
be  aflets,  for  the  plea  only  admits  a  debt,  but  not  the  p^i]£i574* 
quantity.     2dly,  That  all  feparate  debts  mentioned  in  the  pi^."^. 
inventory  (hall  be  counted  affets  in  the  executor's  hands  \  iRoiUAbr.916. 
for  that  is  as  much  as  to  fay  that  they  may  be  had  for  de>  £  UQ  Hq^£5' 
manding,  unlefs  the  demand  or  fcfufal  be  proved  (a).  ^l#- 
3dly,  That  for  ftriftnefs  no  funeral  expences  are  allow- 
able againft  a  creditor*  except  for  the  coffin,  ringing  the 
tell,  parfon,  clerk,  and  bearers'  fees,  but  not  for  pall  or 
ornaments  (J). 

(a)  If, in  the  inventory  produced,  the  which  is  a  reafonable  ground  for  an 
article  concerning  debts  did  not  dif-  "executor  to  believe  an  eftate  is  fol  vent  .** 
tinguilh  between  feparate  and  defpe-  In  the  cafe  cited  he  allowed  60/.,  as 
rate,  it  would  be  fuificient  to  charge  the  teftator  had  directed  his  corpfe 
the  executor  with  the  whole,  prima  mould  be  buried  at  a  church  thirty 

facie,  as  affets,  and  put  it  upon  him  miles  diftant  from  the  place  of  his 

to  prove    any  of    them    defperate.  death. 

Smith  and  Davis,  per  Ld.  Har divide,         In  the  cafe  of  Offiey  v.  Offley,  Prec* 

Bull.  Ni.  Pri.  140.  *  Cb.  27.,  600/.  had  been  laid  out  in 

(b)  Per  Ld.  Hardnuicke,  Stag  v.  Mr.  OffUy'%  funeral,  (whofe  perfonal 
Punter y  3  Atk.  119.  "  At  law,  when  eftate  was  inefficient  for  payment  of 
a  perfon  dies  indebted,  the  rule  is,  his  debts,)  which  the  Court  allowed, 
jthat  no  more  (hall  be  allowed  for  a  he  being  a  man  of  great  eftate  and  re- 
funeral  than  is  neceJTary ;  at  firft  only  putation  in  his  country,  and  buried 
40/.,  then  5/.,  at  laft  10/.:   but   a  there;,  but  this  was  not  cemejeahle 

.  court  of  equity  is  not  bound  down  by     againft  creditors.     Vide  Bull.  N.  P. 
/uch  ftrift  rules,  efpecially  when  a  tef-      143. 
tator  leaves  great  fums  in  legacies, 


4.     Harding  verfus  Salkill. 
[Mich.  5  W.  &  M.  B.  R.] 

IN  debt  againft  the  defendant  as  executor,  the  defend-  P°<*  P1- *•  Debt 
ant  pleaded  in  bar,  that  he  was  adminiftrator  *  rely-  "S^uTSl 
■Wig  upon  Dyer  305.  pi.  61.     But  the  Court  held  it  no  minirtrator,  is 
plea  in  bar ;  for  if  an  aclion  be  brought  againft  an  admi-  not  in  hK  but 
niftrator  by  the   name  of  executor,  and  judgment  had  *  J^TlJo. 
therein,  this  judgment  may  be  pleaded  in  bar  to  another  Styi.  385. 
a&ion  brought  againft  him  as  adminiftrator.  '  Jf  "V39"  g ' 

S.  C.    Comb.  220.    Skin.  365.     Holt  306.    CafeiB.  R.  46. 

Bb3 
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5.     Newton  verfus  Richards. 

[Pafch.  6W.&M.  B.  R.    Rot.  67.     1  Ld.  Raym.  3.  S.  C.) 

Sc&Kfac^ooa  QCIRE  facias  upon  a  judgment  againftthe  teftato*  was 
ju^g-r.cnt atainft  now  fued.  againft  his  executor,  who  pleaded plene ad~ 
the  negator.  minjftravit  \sf  nulla  bona  die  impetrationis  primi  brev'u  de 
ttorit  wiThoot  fdre  facias  nee  unquam  pajlea.  The  plaintiff  demurred  fpc- 
Jhewio*  how, »  cially,  and  (hewed  for  caufe,  that  the  defendant  did  not 
ill  on  fpccUl  de-  {hew  how  he  had  adminiftered,  and  had  judgment ;  for 
wT'cro^T"  againft  a  judgment  he  ought  to  £hew  how  he  admini- 
575.  1  Liil.*  ftered,  but  it  had  been  good  upon  general  demurrer. 
56I.    Comb.      Vide  Mo.    158.     All.  48.      3  Keble  258,      2  Keb.  736* 

•ft.*?     3^.575. 

Holt  45.    Vide  3  Wins.  1x7.  Offic.  Ex.  c.  9.  pa.  138.  ed.  1763. 

[  297  ]  6.     Billinghurft  verfus  Speerman, 

[Paf.  7  Will.  3.  B.  R.J 

1  s'a'*?°'*66'  TF  an  executor  has  a  term,  and  the  premifes  are  of  lefe" 
oecuwr may01'  va'uc  ^i2n  *c  rent  referved  thereon,  in  an  action 
plead  no  affets,  brought  againft  him  in  the  debet  and  detinet,  he  may 
and  that  the  pre.  plead  the  fpecial  matter,  viz.  That  he  has  no  aflets,  and 
value  thaVthe  *  that  the  land  is  of  lefs  value  than  the  rent ;  and  demand 
tent.  1  Vent,  judgment  if  he  ought  not  to  be  charged  in  the  detinei  tan* 
a7i.  Vide  poll  tunit  Thisifc/f,  C.  J.  faid  was  his  opinion,  and  that 
a°VentS.7ioo,  Hale  was  of  the  fame  opinion,  and  it  was  but  reasonable, 
aio.  1  Med.  becaufe  an  executor  could  not  wave  for  the  term  only  ; 
A.5Q.Ti*i  s*c.  *or  **c  mu^  enounce  ^c  executorfbip  in  toto  or  not  at  alU 

Holt  306.  5  Co.  31.    Cro.  EH*.  711.   3  Le? .  74. 

7.     Williams  verfus  Crey. 

[Paf.  7  Will.  3.  B.  R.     Vide  this  cafe  in  title  Adionfur  It  CafiA 
pi.  2.  pag.  12.] 


8.     Fooler  verfus  Cooke. 

[Mich.  7  Will.  3.  B.  R.] 

Antepl.4.  Poft  pLAINTIFF  brought  affumpfit  againft  the  defendant 
•iainft  executor,  ns  cxccutorj  defendant  petit  judicium  f%  ipfe  ad  billam 
plea  that  he  ia  pred.  refpondere  debeat  quia  dicit%  That  administration  was 
•dminmrator,  granted  to  him,  in  which  cafe  he  ought  to  be  fued  as  ad- 
aced  not  tram  e  njyjjft^Q^  anj  1K)t  *$  executor,  and  concludes  petit  ju- 
dicium 
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dictum  ft  ad  billam  praditl.  refpondere  compelli  deb  eat  >  Ifc.  lhal  he  »nter- 
The  plaintiff  demurred,  and  it  was  obicfted,  firft,  That  ^miiift«ti^ 
he  had  not  traverfed,  abfque  hoc  that  ne  adminiftered  as  granted,    s,  C. 
Clecutor.     2  Brownl.   184.     Sed  non  allocatur :  For  it  is  5  Mod*cX3*» 
better  without  a  traverfe,  and  the  plaintiff's  declaration  is  ^*    c*rfef* 
well  confeffed  and  avoided  5  for  an  intermeddling  with  B.  R.  83.  Holt 
the  goods  entitles  the  plaintiff  to  an  a&ion  againft  the  *°7j5£6-  J.ol£ 
defendant,  and  now  he  has  fliewed  the  caufe  of  his  inter-  \7  ceo!i. 
meddling  and  upon  what  account,  which,  if  true,  he  ought  B.  R.    %  Vent, 
to  be  charged  accordingly;  it  is  true,  if  he  intermeddled  l8?#    p°ft3«3» 
before  adminiftration,  he  maybe  charged  as  executor  of  9h.  6. 7.  7H. 
his  own  wrong,  but  that  (hall  not  be  intended*,  for  all  6.13.    1  Mod. 
a£ta  are  intended  to  be  rightful    till   the   contrary   ap-  ***  ^*]l**1% 
pears;  and  if  the  cafe  were  fo,  the   plaintiff  ought  to  picathitheii 
reply  it :  A  traverfe  would  be  impertinent  5  for  though  *n  executor, 
the  declaration  fuppofes  an  intermeddling,  yet  it  does  not  ™£  j^22^ 
fuppofe  how  nor  in  what  manner  ;  and  to  deny  an  inter-  comyns  156.  * 
meddling  as  executor  de  fin  forty  is  to  traverfe  that  which  1  Luc  27. 
is  not  alleged.     Etper  Holt,  C.  J.  The  difference  is  be-  *  Rep'  "'  *■ 
tween  fuing  one  as  executor,  as  in  this  cafe,  for  then  ther$ 
needs  no, traverfe,  and  fuing  one  as  adminiflrator  to  J.  Sl% 
for  then,  if  the  defendant  pleads  he  is  an  executor,  he 
mult    go  on  and  traverfe  abfque  hoc  that  the  faid  J.  £. 
died  inteftate  \  and  the  reafon  is,  becaufe,  unlefs  there 
was  a  dying  inteftate,  no  a&ion  can  be  brought  againft        [  298  1 
one  as  adminiflrator,  and  to  fay  he  was  made  executor, 
is  by  implication  only  an  anfwer  to  the  dying  inteftate  (a). 
2dly,  It  was  obje&ed,  that  the  bill  could  not  be  abated  Ante  173,11x4 
upon  the  conclusion  of  this  plea,  which  was  to  the  jurif- 
didion  of  the  court,  and  not  to  the  bill  5  and  the  Court 
inclined  that  every  plea  ought  to  have  its  apt  conclufion,  Proper  conclu- 
and  that  they  ought  not  to  abate  the  plaintiff's  writ  or  bill  Jjj£  £"  a*J£ 
in  this  cafe,  becaufe  the  defendant  had  not  prayed  it.  Dig.  Abatement^ 

1. 12.  i  vol.  3d  ed.  pa.  90. 

(a)  R.  ace.  Limden  v.  Bejfingham,  was  proved  after  ad  mini  ft  ration  grant* 

Com.  155.  where. the  plaintiff  fued  as  ed,  but  did.  aot  traverfe  the   dying 

adminiftrator,  and  the  defendant  pleaded  inteftate  v 
that  the  deceafed  made  a  will,  which 


9.     Powers  verfus  Coot. 

[Trin.  9  Will.  3.   B.  R.    1  Ld.  Raym.  63.   S.  C.J 

THE  plaintiff  brought  debt  upon  an  obligation  againft  Bo"«  v.6Ci«fc> 
the  defendant   as  executrix  of  J.  S.     The  defend-  anrc  pi.  8. 
ant  pleaded  that  J.  S.  died  inteftate,  and  that  adminiftra-  5  Mod.  136, 
tion  was  committed  to  her,  &  pet.  judicium  Ji  ipfa  ad  biU  j£|£ft  cl«uto? 
latnpradiff.  refpondere  debeat,  &c.    Upon  this  the  plain-  off.  s.  pica 

B  b  4  tiff 
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tha?  j.  s.  died  tiff  demurred,  and  infifted  that  the  defendant  fhouU  hare 

hth£i£am!  traverfed,  abfque  hoc  that  (he  intermeddled  before  -admw 

he  need  not  tra-  niftration   committed  to  her ;  for  if  \  flie  did,  fhc  made 

▼erfe  that  he  herfelf  liable  as  a  tort  executrix  ;  and  cited  3  Cro.  566, 

■MaSta?  *"•  "a.  3  Leon-  191-  T*>.  »5-  2™,/.  07. 
tion  granted.  Holt,  C.  J.  fcf  Cwr.  Such  a  traverfe  had  been  ill ;  for 
s  ^,ftr,D150,  fuc^  intermeddling  is  not  alleged,  and  the  defendant  ought 
p."  i/33.  5  Mod!  not  to  traverfe  that  whicb  {he  plaintiff  doth  not  allege  in, 
136, 145.  Cafes  his  declaration  (a). 
B.  R.  83.    Holt  x 

3°7»  556- 

(a)  This  feems  to  be  the  fame  cafe  name  of  Powers  v.  Cook ;  and  die  to- 
ss the  preceding.  It  is  reported  by  riance  of  the  plaintiff's  name  in  pL  S. 
Ld.  Rq?m.  as  of  M.  7  Will,  3,,  by  the     was  a  miftake  not  unlikely  to  be  made* 


10.     Afton  vcrfus  Sherman. 

[Mich.  9  Will.  3.  B.  R.     I  Ld.  Raym.  263.  S.  C.} 


TA  E  B  T  upon  a  bond  againft  an  executor ;  the  defend* 
***  ant  pleaded  fix  feveral  judgments  for  100  A  each,  and 


Pleading  of  fix 
judgmensi*  a 

aifcti  for^bove   » t^at  ^c  ^ad  not  aflets  ultra  1  o  /.  which  was* bound  by  them  1 
£*ei  and  if  the  the  plaintiff  replied  feverally  as  to  five  of  the  judgments, 

Su1CatI°n  the"'  ^at  werc  ^P*  on  ^°0t  ^7  fraud,  and  prayed  judgment 

rien$  uitraacer-  for  his  debt  and  damages  in  the  conclusion  of  each  plea; 

tain  fum,  ifn  in.  and  as  to  the  fixth  he  pleaded  that  the  defendant  had 

Fo*3!!lCsrc!  affcts  ultra  the  lo/#  fuffi«crit,£sff.     Et  hoc  petit  quod  inqui- 

Carth.  4*9.      *  ™tur  per  patriam.    Etper  Holt,  C.  J.  it  was  adjudged,  firfta 

Caf«  B.R.  153.  That  the  plaintiff  may  reply  feverally  as  to  each,  and  that 

Entr  1 58.'  LiL  lt  1S  zt  *"8  cle&*on  t0  reply  to  all,  or  fome,  or  any  one  of 

3  Lei.  311,368.  the  "judgments  fet  up  by  the  executor.     But  2dly,  That 

Ld.  Raym.  678.  the  plaintiff's  replication  is  wrong  in  this,  that  he  pleaded. 

Com.  205.         ag  to  gyc  jujjgments  per  fraudetn,  and  as  to  the  laft,  that 

he  has  aflets  ultra,  concluding  to  the  country ;  for  when 

a  man  pleads  fix  judgments,  he  confefies  aflets  for  above 

five,  fo  thaf  it  is  an  allegation  of  what  is  already  confeffed, 

and  driving  him  to  an  unneceffary  iffue  thereupon ;  but 

becaufe  there  are  precedents  this  way,  as  1  Sound*  336. 

the  plaintiff  had  leave   to   difcontinue,  and  afterwards 

amended  on  payment  of  cods  (a). 

{a)  Vide  the  pleadings  in  this  cafe,  Lilly* j  Entries,  157. 


1 1 .  Dominus  Rex  verfus  Sir  Richard  Raynes. 

[Mich,  io  Will.  3.  B.  R.  S.  C.  Ld.  Raym.  361.] 

A     Mandamus  iflued  to  grant  probate  of  the  will  j  the   *  Vent .^35. 
ordinary  returned,  That  the  executor  was  an  abfeond-  3'6m  '  q^^ 
ing  perfon,  incapaxf  &c.     And  this  return  was  held  infuf-  cannot  refute 
ficient;  for  that  there  is  a  will  is  admitted,  and  fince  the  JJ^f^?" 
tcftator  has  thought  the  executor  a  proper  perfon  to  be  in-  £|J£*  #    <£  jf 
trufted  with  his  affairs,  the  ordinary  cannot  adjudge  him  non  compos?  36. 
otherwife  upon  a  disability  by  the  canon  law,  for  that  is  c "j^4^; 
not  admitted  here,  but  as  far  as  it  has  been  received  from  *31*    <^f£ 
time  immemorial ;  per  Holt,  C.  J.  and  a  peremptory  man-  b.r.  136,  *o$. 
ddmus  was  granted.  i^'hJS 

iBarn.  B.  R.  280.    And.  365.     1  Rol.  159.     tP.Wni.  337.     iBi.  Rep.456.    3  Atk. 
566.    1  Atk.  126.  * 

Neither  can  the  ordinary  infift  upon  fecurity  from  the 
executors  for  the  teftator  has  thought  him  able  arid  qua- 
lified, and  he  has  a  temporal  right  which  he  cannot  fue  Show.  194.  s« 
for  before  probate ;  and  there  have  been  no  precedents     -   u  ' 4W* 
por  pra&ice  of  this  nature. 

„.     Wankford^Waakford.  fjPfej* 

?  N  an  aclion  of  debt  upon  two  bonds,  6ne  for  240  /.  dated  vide  2  BI.  Com. 
*   id  Nov.  24  Car.  2.  and  the  other  for  800/.  dated  the  10th  Qbii3  w  is  made 
of  January  the  fame  year,  by  Elizabeth  Wankford,  widow,  executor  to™ 
adminiftratrix*  with  the   will  annexed  of  Thomas   Shelly,  obligee,  and  U» 
.gainft  Robert  Wanhford ,  fon  and  heir  of  Robert  Wanked  -^^ 
the  obligor,  by  which  bonds  the  obligor  bound  himlelf  does  not  prove 
and  his  heirs,  &c.    The  defendant  prayed  oyer  of  the  the  win,  and 
letters  of  adminiftration,  and  therein  appeared  the  will  ?g,c^tl  ™^? 
of  Thomas  Shelly 9  in  which  was  this  claufe:  And  I  do  andtheadmi- 
hereby  ordain  and  make  the /aid  Robert  Wankford  my  fin-in-  nrtatorcum 
law  (who  was  the  obligor)  Jul/  and  file  executor  of  this  my  ^"SThSsm 
lafi  will,  to  pay  my  debts  and  legacies  ;  and  after  the  oyer  of  aa.on  for  it. 
letters  of  adminiftration  pleaded    in  bar,   that    Thomas  3^4»8*P'9« 
Shelly  the  obligee,  the  13th  of  July,  30  Car.  2.  made  his  *£  &£^ 
will,  and  Robert  Wankford)  the  obligor  in  the  faid  bonds,  %,%%.  Hoit^ti. 
his  executor,  and  afterwards,  viz.  the  20th  of  July  the  £i4e  Bud.  Co. 
fame  year  died,  after  whofe  death  Robert  the  obligor  took  5  Bro.4Par.  C* 
upon  him  the  burden  of  the  execution  of  the  faid  will,  217. 
and  adminiftered  divers  goods  and  chattels  which  were 
the  teftator's  at  the  time  of  his  death,  and  afterwards,  the 
17th  of  Augujl  \6%6,  Robert  the  father  made  his  will,  and 
made  the  plaintiff  his  executrix,  and  afterwards  the  fame 

day 
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Co.  Lit.  164.  b. 
Where  fcvetal 
arc  jointly  and 
federally  bound, 
if  the  obligee 
makes  one  of 
the  obligors  his 
executor,  either 
fole  or  jointly 


©cecutowr, 

day  died,  after  whofc  death  the  plaintiff  took  upon  her  the 
burden  of  the  execution  of  the  laft-mentioned  will,  and 
proved  it  long  before  the  grant  of  adminiftration  above 
fet  forth ;  the  plaintiff  replied  proteftando9  That  the  de- 
fendant's plea  is  infufficient  for  want  of  alleging  that 
Robert  the  obligor  proved  Sicily's  will,  or  that  Elizabeth 
the  plaintiff  proved  it,  and  that  it  does  not  traverfe  or 
deny  nifi  argumentative  f  that  Shelly  died  inteftate;  pr* 
plaato  (he  fays  that  Robert  the  obligor  never  proved  the 
will  of  Shelly,  but  died  foon  after  him  without  proving  the 
will  *,  and  that  it  is  true,  that  the  plaintiff  was  made  ex- 
ecutor of  the  will  of  Robert  the  obligor,  and  after  his 
death  proved  it,  and  took  upon  her  the  execution  thereof; 
and  farther  fays,  that  before  the  proving  of  the  will  of 
Robert  the  obligor  by  her,  as  aforefaid,  or  the  adminiftra- 
tion of  the  goods  of  Shelly  to  her  committed,  viz.  the 
31ft  of  July  1689,  (he  refufed  before  the  ordinary  to 
prove  She/If  s  will,  qr  to  adminifter  as  executrix  to  mm, 
whereby  Shelly  died  inteftate,  and  adminiftration  of  his, 
goods  and  chattels  was  committed  to  the  plaintiff,  and 
that  Tho.  Shelly  left  no  goods  and  chattels  fufficient  ad  fa- 
iisfaciend.  ejus  debita  &  feparales  dinar,  fummas  per  ipfum 
diverfis  perfonis  debit,  isf  folubiles  tf  adhuc  infolut.  exiften. 
prater  debit  urn  pridift.  fuperius  petit*  ac  ei  debit,  per  tstjuper 
fcripta  obfigaioria  pradift.  To  this  replication  the  defend- 
ant demurred  generally,  and  the  plaintiff  joined  in  de- 
murrer, and  judgment  was  given  in  C.B.  for  the  defendant, 
and  the  plaintiff  brought  a  writ  of  error  upon  that  judgment 
in  2?.  R.  and  adigned  the  general  errors ;  and  after  the 
caufe  had  been  feveral  times  argued,  the  Court  delivered 
their  opinions  feriatim,  that  the  judgment  ought  to  be  af- 
firmed :  Gould,  ].  faid,*  That  the  cafe  was  in  fliort,  Shelly 
the  obligee  makes  his  will,  and  makes  Robert  Waniford 
the  obligor  his  executor,  who  dies  without  proving  his 
will,  and  makes  his  wife  the  daughter  of  Shelly  his  exe- 
cutrix, who  proves  the  will,  and  alfo  takes  adminiftration 
to  Shelly  her  father  with  his  will  annexed,  and  whether 
this  be  a  releafe  of  the  bond,  was  the  queftion :  He  faid 
that  if  R.  W.  had  proved  the  will,  then  that  had  been 
clearly  a  releafe,  for  it  was  agreed,  that  if  the  obligee 
makes  the  obligor  his  executor,  and  the  obligor  proves 
the  will)  it  is  a  releafe  (a) ;  but  the  queftion  is,  Whether 
the  obligor's  not  proving  the  will  will  alter  the  cafe  ?  and 
he  faid  that  he  thought  it  did  not :  He  put  the  cafes  of 
20  E.  4.  17.  a.  Br.  Exec.  114.  21  E.  4.  3.  81.  PlotwL 
1 84.,  That  if  feveral  obligors  are  bound  jointly  and  fe-t 


(a)  In  Carey  v.  Goodinge,  3  Br$. 
Cb.  1 10.,  it  is  ruled  as  a  fettled  point 
in  equity,  that  the  appointment  of  the 


debtor  executor,  is  no  more  than  part- 
ing with  the  adtion  j  and  that  the  debt 
remains  a  trull. 

verally^ 


attttnttna. 

▼erally,  and  the  obligee  makes  one  of  them  his  executor, 
it  is  a.  releafe  of  the  debt,  and  the  executor  cannot  fue 
the  other  obligor :  So  if  the  obligee  makes  the  obligor  and 
J.  S.  his  executors,  although  the  obligor  never  adminifters, 
yet  the  a£Hon  is  gone  for  ever  5  and  although  the  obligor 
dies  and  makes  an  executor,  the  other  co-executor  of  the 
firft  teftator  who  furvives,  fhall  not  have  an  a&ion  againft 
the  executor  of  the  ohligor ;  he  faid  that  this  cafe  was 
ftronger  5  that  it  appeared  here  that  though  the  executor 
had  not  proved  the  will,  yet  he  had  adminiftcred,  and  by 
that  means  had  put  it  out  of  his  power  to  refufe  the  ex- 
ecutorfhip j  and  that  the  proving  the  will  was  only  to  fignify 
to  the  fpiritual  court  that  there  was  a  will,  becaufe  in  cafe 
there  was  none,  then  there  was  a  dying  inteftate,  and  the 
commiffion  of  adminiftration  belongs  to  them.  He  faid, 
that  an  executor  is  a  complete  executor  to  all  purpofes 
but  bringing  of  a&ions (a)f  before  probate;  that  before 
probate  he  may  releafe  an  adion,  may  be  fued,  may  alien, 
or  give  awav  the  goods,  or  otherwife  intermeddle  with 
them;  and  for  this  he  cited  Pkwd.  280.  5  Co.  28.  a. 
I  Mod.  213,  j  and  he  faid  that  this  would  be  the  diverfity, 
that  if  the  executor  refuted  the  executor£hip,<  then  he 
refufed  to  accept  the  appointing  him  executor  as  a  releafe, 
and  by  confequence  the  making  him  executor  will  have  no 
operation ;  but  if  he  does  not  refufe  the  executorship,  but 
adminifters  the  goods,  then  that  will  be  a  releafe  \  and  he 
Cited  alfo  the  cafe  of  Abram  verfus  Cunningham^  a  Lev. 
182.  1  Fen.  303.  where  it  was  refolved,  That  adminiftra-. 
tion  committed  where  there  was  a  will  and  an  executor, 
though  the  will  was  concealed,  was  void,  and  that  it  was 
all  one,  though  the  executor  of  the  will,  when  it  did  ap- 
pear, refufed  to  intermeddle.  He  faid,  that  if  there  were 
feveral  executors,  and  all  died  before  notice  of  the  will ; 
yet  this  making  the  obligor  executor  would  amount  to  a 
releafe:  That  there  was  no  cafe  exprefs  in  point,  viz. 
that  it  is  a  releafe  where  the  executor  never  proves  the 
will,  but  that  it  is  cited,  being  put  generally  without  men- 
tioning whether  the  will  was  proved  or  not,  and  that  upon 
fuch  a  general  putting  and  agreeing  it  to  be  a  releafe,  it  is 
to  be  concluded  that  there  is  no  diverfity.  That  where 
the  executor  does  adminifter,  which  he  appears  to  have 
done  in  this  cafe,  and  by  that  has  put  it  out  of  his  power 
to  renounce,  it  will  be  a  releafe,  like  the  cafe  in  3  Co. 
%6.  b.  A.  makes  an  obligation  to  B.%  and  delivers  to  C.  to 
the  ufe  of  2?.,  it  is  the  deed  of  A.  immediately,  but  B. 
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with  a  ftrftnger, 
the  debt  is  re- 
leafed,  though 
the  obligor  never 
admini  fieri.  Cro. 
Car.  373. 
Plowd.  264. 
Leon.  520. 


Executor  is  com* 
plere  executor 
be; 01c  probate 
for  all  purpofes 
but  bringing 
actions.  1  Chan. 
Cafes  165.  2  Jo. 
72.     2  Mod. 
146.     3  Keh. 
725.     Plowd* 
277.     1  Roll* 
A  or.  917,  926. 
Co.  Lit.  29a.  b. 
Rep.  B.  R. 
Temp.  Hard.  52* 
T  Atk.  460. 
2  Atk.185. 

Offic.  Ex.  33« 
5  Cq.  28, 


Obligation  de» 
li  vexed  by  A.  to 
C,  to  uie  of  B, 


(*)  In  2  Bacon's  Ab.  413.  4th  ed., 
there  is  a  ^tf.  if  he  nay  not  declare 
generally,  making  a  profert  of  *he 
utters  teftamentary,  though  he  has 


not  obtained  probate ;  for  if  oyer  is 
demanded,  it  can  only  flay  the  fuit  till 
probate  obtained* 

may 


it  a  deed  till  B. 
refutes.     Dyer* 
49.  a.     VWe 
Thompson  v. 
Uach,   2  Salk. 
ts8. 
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may  refufe  it,  and  by  that  the  bond  will  lofe  its  force ;  lb 
of  a  gift  of  goods  and  chattels,  if  a  deed  be  delivered  to 
the  ufe  of  the  donee,  the  goods  and  chattels  are  in  the 
donee  immediately  before  notice  or  agreement ;  but  the 
donee  may  refufe,  and  by  that  the  property  and  intereft 
(hall  be  di veiled. 

Pov/ysf  J.  faid,  That  an  executor  is  a  complete  executor 
as  to  every  intent  but  bringing  of  aftiohs  before  probate, 
fo  that  he  may  releafe  a  debt  due  to  the  teftator,  afient  to 
a  legacy,  intermeddle  with  the  goods  of  the  teftator  %  and 
he  cited,  befides  the  books  already  cited,  36  H.  6.  7.  Dy* 
367.,  and  argued  from  the  form  of  the  probate  of  the 
will ;  but  an  adminiftrator  cannot  aft  before  letter*  of 
adminiftration  granted  to  him :  He.  faid,  the  executor  by 
acting  would  become  liable  to  the  fuits  of  all  the  credi- 
T  102  1  tor*  °*  ^c  teftator  before  probate,  which  R.  W.  the  ex- 
ecutor  in  the  prefent  cafe  had  made  himfelf  liable  to  by 
adminiftering  the  goods  of  the  teftator,  and  therefore  ac- 
cording to  the  known  maxim  of  the  law,  qui  fentit  onus 
/entire  debet  &comtmdum>  that  this  would  amount  to  a  releafe 
of  the  debt  without  probate  •,  he  cited  the  cafe  of  Abram 
verfus  Cunningham%  and  the  opinion  of  Twy/den  (which 
is  remembered  in  the  report  of  that  cafe  in  1  Ven.  303.), 
which  opinion  was  alfo  cited  by  Gould,  J.  in  his  argu- 
ment, that  though  the  executor  debtor  refufes,  yet  the 
aftion  is  gone,  and  the  adminiftrator  cannot  fue  him  ; 
but  he  feemed  not  to  rely  upon  it,  but  faid  it  differed 
much  from  this  cafe :  That  here  H*  fhould  have  a  burden, 
fuch  a»  an  executor  is  put  upon,  whether  he  would  or 
no:  He  faid,  that  the  diverfity  would  be  where  the  exe- 
cutor did  aft u ally  refufe  before  the  ordinary,  and  where 
he  did  not  aft u ally  refufe,  but  only  did  not  intermeddle 
with  the  adminiftration j  in  the  firft  cafe  it  would  be  no 
releafe,  but  it  cannot  be  otherwife  in  the  feeond,  and 
more  clearly  fo,  where  the  executor  did  intermeddle 
with  the  adminiftration,  as  he  did  in  the  prefent  cafe* 

P<nvell%  J.  faid,  That  the  cafe  was,  the  obligee  makes 
the  obligor  his  executor,  who  dies  before  he  proves  the 
will  *,  and  the  queftion  is,  Whether  the  debt  be  extinft, 
or  the  adminiftrator  of  the  obligee  may  fue  the  heir  ?  He 
cited  the  cafe  21  E.  4.  4.  If  the  debtee  makes  the  debtor 
and  another  his  executors,  although  the  debtor  never  ad- 
xninifters,  yet  the  aftion  is  loft  for  ever,  and  faid  it  was 
agreed  on  all  hands,  that  if  the  executor  had  proved  the 
will,  the  aftion  had  been  gone;  and  that  the  cafe 
21  J&/.4.  had  been  confirmed  fince  by  many  authorities,  and 
that  none  of  thofe  authorities  take  any  notice  of  the  pro- 
bate of  the  will ;  and  if  there  were  any  fuch  diverfity,  it 
could  not  but  have  been  taken  notice  of  in  fome  of  them  •+ 
but  the  reafon  that  they  go  upon  is  that  a  perfonal  aftion 

once 
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Dnce  fufpended  by  the  a&  of  the  party,  is  gone  for  ever, 
and  though  in  fome  cafes  it  may  be  fufpended  and  revive 
again,  yet  never  where  that  fufpenfion  is  from  the  z&  of 
the  party.  He  faid,  that  fome  books  fay  the  a&ion  is 
gone,  fome  far  the  debt  is  gone,  and  fome  fay  the  debt 
remains ;  but  they  will  be  all  reconciled  by  this,  that  the 
debt  will  be  aflets  (a) :  He  faid  he  could  not  fee  how  the 
probate  of  the  will  altered  the  cafe ;  for  the  executor  has 
aflented  to  the  executorship  by  intermeddling  with  the 
goods,  and  the  aft  of  the  ordinary  has  no  eflc& ;  becaufc 
the  ordinary  has  no  right  In  any  cafe  where  there  is  an 
executor,  and  all  the  executor's  right  is  under  the  will,  Executor  m*f 


and  all  that  right  that  he  hath,  he  has  by  the  will.    He  SgJJ^J 
is  in  poffeffion  of  all  the  teftator's  goods  before  probate,  prob*te,  but  not 
and  may  bring  trover  or  detinue  ?  fo  he  may  avow  for  declare.    9  e. 
rent  where  a  reverfion  for  years  comes  to  him  from  his  4* 47# 
teftator :  But  though  he  may  commence  an  a&ion  before        F  30?  1 
probate,  yet  he  cannot  indeed  go  on  with  the  a&ion;  ,  Roi  Abn 
for  when  he  comes  to  declare,  he  mult  produce  in  court  917-  a.  *. 
the  letters  teftamentary  (A) ;  but  now  if  probate  were  ne~ 
cefiary  to  make  him  an  executor,  he  could  not  bring  the 
aflion  without  probate,  as  is  evident .  in  the  cafe  of  an 
adminiftrator,  in  which  cafe  there  is  no  right  till  admini* 
ftration  committed  j  for  till  then  the  adminiftrator  cannot 
bring  an  attion  $  but  in  the  cafe  of  an  executor,  the  not 
proving  the  will  is  only  an  impediment  to  the  a&ion ;  but 
the  right  of  a&ion  13  the  fame  before  probate  as  after  (c)  j 
and  the  ieafon  why  an  executor  cannot  go  on  before  pro* 
bate  is  for  the  enforcing  of  probate's,  as  is  faid  in  Huttott 
21.,  becaufe  upon  probates  there  are  inventories  exhibited 
arid  other  a&s  done  by  the  executor,  which  are  for  die 
benefit  of  the  creditors  of  the  teftator.     He  faid,  that  whew  admift?- 
if  adminiftration  of  the  fcoods,  &c.  of  the  obligee  was  ftration  i«  com- 
committed  to  the  obligor,  that  was  but  a  fufpenfion  of  £Siit  orty' 
the  a&ion,  and  no  extinguifhment  of  the  debt  j  but  the  fufpended.   1 
reafon  of  that  is,  becaufe  the  commiffion  of  adminiftra-  Sid-  J9'.  Vid€ 
lion  is  not  the  aft  of  the  obligee,  and  fo  is  8  Co.  136.  *  Atk-**°' 
Sir  John  N*edhatn\  cafe ;  he  faid,  that  unlefs  the  execu- 
tor proved  the  will,  he  could  not  continue  the  executor-, 
fhip,  and  fo  is  Dj.  372.    That,  in  fuch  cafe,  adminiftra* 

(a)  Vide  note  to  pa.  300,  ace.  mediately  on  the  death  of  the  tefta- 

(6)    An  executor  cannot  bring  a  tor,  and  the  right  draws  after  it  a 

Ml  of  interpleader  before  probate,  conftru£tive  poffeffion.     The  probate 

Mitchell  v.  Smart*  3  Atk\  606.,  nor  a  is  a  mere  ceremony ;  but,  when  paffed, 

bill  of  revivor,   Comber9 s  Cafe,  1  P.  the  executor  does  not  derive  his  title 

Wms.  766.     But   fabfequent  probate  tmder  the  probate,  but  under  the  will ; 

makes  the  bill  good.     Humphreys  v.  the  probate  is  only  evidence  of  his 

Humphreys,  3  P.  Wms.  350.  right,  and  is  neceffary  to  enable  him 

(rj  Per  Curiam,  Smith  v.  Mills,  T.  R*  to  fue,  but  he  may  releafe,  fafr.  before 

480.,  an  executor  has  the  rjght  im-  probate* 

tion 
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Hon  dc  bonis  non  muft  be  committed ;  but  that  cafe  was  tni 
firft  cafe  of  it ;  and  it  appears,  bj  the  cafe  in  i  Leon.  275/ 
(where  debt  was  brought  againft  one  as  executor  in  fuch 
a  cafe,  and  the  defendant  pleaded  in  abatement  of  the 
writ,  that  he  was  an  executor  of  an  executor,  and  there- 
fore ought  to  have  been  fo  fued,  and  not  as  ah  immedi- 
ate executor;  and  the  plaintiff  replied  that  the  firft  exe- 
cutor died  before  probate,  and  the  writ  was  awarded  to  be 
good,)  that  there  was  no  notice  taken  amongft  the  lawyers 
of  that  opinion,  and  indeed  the  opinion  feemed  to  have 
proceeded  rather  from  a  compliance  with  the  ufage  of  the 
fpiritual  court,  than  from  any  ground  in  the  reafon  and 
nature  of  the  thing ;  for  the  power  the  executor  has  of 
making  an  executor  to  the  firft  teftator  is  by  the  will  of  the 
firft  teftator,  and  not  at  all  from  the  aft  of  the  or- 
dinary, and  it  is  by  an  implied  power  given  to  the  firft 
executor  by  the  will  of  his  teftator,  and  fo  is  Plowd.  290* 
/  a.  All  the  intereft  of  the  adminiftrator  is  from  the  ordi- 

nary, but  all  an  executor's  intereft  is  from  the  teftator. 
Hob.  to.  Where  He  faid,  that  this  extinguifhment  waa  not  wrought  by 

«ccoftJr8  m£  wav  of  aaual  relcafc>  becaufe  then  the  debt  could  not 
debt  u  extin-  be  affets  •,  but  by  way  of  legacy  or  gift  of  the  debt  by  the 
goiflied,  not  by   WH1 .  and  where  that  debt,  or  any  part  of  it,  is  exprefsly 

bo^^0egacya•feind  dcvifed   bv  the  wiU  to   Pa7  a  kgaCfs   'lt  wili   •*    affct8    to 

hisafets.'        pay  fuch  legacy,  becaufe  the  teftator  did  not  intend  to 

xCban.  Caf.      extinguifh  the  whole  debt,  and  fo  is  the  cafe  in  Yelv.  i6o« 

*42°  but  where  there  is  no  fuch  fpecial  devife,  the  debt  (hall 

be  extinguifhed  notwithftanding  any  other  legacies.    In 

1   Ro.  920,  921,  it  is  given  as  the  reafon  why  the  debt 

[*  ^04  1        remains  affets  in  the  hands  of  the  executor,  and  that  it 

is  extindt  only  by  the  will.     A  man  cannot  in  ftri&nefs 

make  a  releafe  by  will  (0)*  but  the  debt  will  be  extinguiihed 

If  obligee  it       in  fuch  cafe  with  the  diverfity  before  taken :  He  faid, 

made  executor  to  that  there  would  be  a  great  diverfity  where  the  obligee 

thcrlTinotaf-     made  the  obligor  executor,  and  where  the  obligor  made 

fets,  he  may  fee  the  obligee  his  executor  (b) ;  for  in  the  laft  cafe  the  debt 

the  heir.  js  not  exj;n&,  but  only  upon  fuppofai  that  the  executor 

Jon*  345-  kas  afl*ets>  which  he  may  retain  to  pay  himfelf ;  for  though 

the  obligee  may  give  the  obligor  the  debt,  yet  that  will 

{a)  Where  a  teftator  gives  a  debt  with  him.    The  plaintiff  replied,  that 

or  forgives  a  debt,  it  is  a  teftamen-  he  had  never  accepted  the  appointment, 

tary  acl,  and  will  not  be  good  againft  or  adminiftered.     The  replication  on 

creditors,  but  againft  executors  it  may.  demurrer  was  held  good ;  and  Lord 

And  though  it  cannot  operate  as  a  re-  Ken) on  faid,  that  the  proportion,  that 

leafe  at  law,  equity  will  carry  it  that  if  A.  owe  B.  a  Aim  of  money,  and 

length.      Sibtborp  v.  Moxon,    3  Atk.  choofe  to  make  him    his  executor, 

580.  a  though  B.  will  not  acl,  his  legal  re- 

(b)  In  aflumffit  againft  an  execu-  medy  is  extinguifhed,  is  a  proportion 

tor,  the  defendant  pleaded,  that  the  too  monftrous  to  admit  of  any  argu- 

plaintiff  was    appointed   co-executor  menu 

5  not 
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hot  hold  vice  verfa,  but  in  cafe  of  failure  of  affets  the 
executor  may  fue  the  heir :  Indeed  where  the  executor 
has  aflets,  the  debt  is  gone,  but  that  is  becaufe  he  may 
retain  and  payhimfelf,  and  fo  is  12  if.  4.  21  •  Plow.  185. 
b.     But  if  he  has  n6  aflets,  the  adtion  is  never  fo  much 
as  fufpended,  for  the  executor  may  fue  the  heir  at  the 
very  day,  and  fo  it  is  hot  within  the  rule  of  a  perfonal 
a&ion  once  fufpended,  &a     He  faid,   that  there  had 
been  an  obje&ion  made  from  the  form  of  the  letters  of 
adminiftration  in  this  cafe  *  that  the  Court  does  indeed 
take  notice  of  the  forms  ufed  in  the  fpiritual  court,  and 
where  there  is  no  probate  of  the  will  (as  in  this  cafe) 
they  grant  an  immediate  adminiftration,  and  not  an  ad- 
miniftration de  boms  non  admimjlratis  ;    which   is   done  where  execuu* 
where  the  executor  has  a&ually  adminiftered  the  goods  dies  not  baring 
of  the  teftator :  but  this  form  has  not  been  conftant,  and  J^iSaSc d  ^ 
adminiftrations  de  bonis  non  admimjlratis  by  the  executor  court  grant*  aa 
have  been  granted  in  the  former  cafe,  and  fo  it  was  done  immediate  ad. 
in  the  cafe  of  Hyden  and  Wolfe%  Palm.  153.     2  Cro.  614.  ^J?2wob 
Hutt.  30.     He  faid,  that  if  the  making  the  obligor  exe-  00B,  *c. 
cutor  did  extinguiih  the  debt  by  way  of  releafe,  then  it 
would  work  nolens  volens :  But  it  it  took  effe£b  as  a  legacy, 
then  the  obligor  refuflng  the  executorfhip  does  aifo  lofe 
the  benefit  of  what  he  would  have  had  by  being  executor, 
and  confequently  the  debt  will  not  be  extinguifhed  (a) : 
But  he  faid  he  would  not  determine  that  point,  becaufe  it 
appeared  upon  the  pleading,  that  the  executor  admini- 
ftered goods  of  the  teftator,  which  is  an  agreement  to  the 
executorfhip,  and  fo  ftrong  an  one  that  he  could  not  af- 
terwards refufe  it  •,  and  fo  the  want  of  probate  would  not 
alter  the  cafe. 

Holt,  C.  J.  The  pleadings  in  this  cafe  are  perplexed  ; 
but  upon  the  whole  matter  the  cafe  is  but  this,  viz.  R.  W. 
is  bound  to  S.  S.9  who  makes  R.  W.  his  executor,  and 
dies  \  R.  W.  adminifters  feveral  goods,  but  dies  before  . 
probate ;  the  plaintiff  takes  adminiftration  to  S.  S.,  and 
brings  an  a&ion  on  the  bond  againft  the  heir  of  R.  W.s 
and  the  queftion  is,  the  obligee  having  made  the  obligor 
executor,  and  he  having  adminiftered  fome  of  the  goods, 
though  not  proved  the  will,  Whether  that  will  amount 
to  a  releafe  ?  and  I  agree  it  is  a  good  releafe  as  this  cafe 
ftands. 

There  have  three  obje&ions  occurred,  which  render       [  30J  j 
this  point  confiderable. 

(«)  A.  gave  legacies  to  perfons  by  They  are  not  entitled  without  proving 

the    defenption    of  his    very  good  the  will,  or  afting  unier  it.     Rtad  v. 

friends,  and  in  a  further  part  of  the  Dcvajnes,  3  Br.  Cb.  95 . 
will  defired  them  to  aft  as  executors. 

ift,  That 


(46 


305  <£recutorft 

i ft,  That  when  a  will  is  made,  and  H.  executor  thereof* 
if  the  executor  dees  adminifter,  but  dies  before  probate 
STtO  °^  ^e  w*^>  an  immcdiate  admin  Miration  is  committed  } 

whereas,  if  the  will  had  been  proved,  the  adminiftration 
mult  be  de  bonis  non  adminiftrat  by  the  executor. ' 

2dly,  That  the  conftant  courfe  of  the  fpiritual  court 
is,  where  the  executor  dies  before  probate,  to  make  the 
ground  and  foundation  of  their  granting  adminiftration 
to  be,  becaufe  the  executor  died  ante  onus  executionu  tef> 
tamentifuper  fe  fufceptum. 

3dly,  That  though  the  executor  was  adminiftrator,  yet 
if  he  dies  before  probate,  his  executor  cannot  be  executor 
to  the  firft  teflator.     But,  notwithftanding  thefe  objec- 
tions, I  hold  that  the  obligee's  making  the  obligor  his 
executor  is  a  releafe  in  that  cafe,  and  that  for  theft 
reafons : 
J?fc«e  the  fame       1  ft  9  Becaufe  by  being  made  executor  he  is  the  perfon  that 
teWe  and  ought  *s  cntkkd  t0  receive  the  money  due  upon  the  bond  before 
to  pay,  it  is  an     probate )  and  as  he  is  the  perfon  that  is  entitled  to  receive 
tetinsui/hmcDti  it,  he  is  alfo  the  perfon  that  is  to  pay  it  j  and  the  fame  hand 
being  to  receive  and  pay,  that  amounts  to  an  extinguifli* 
xnent :  The  rule  does  not  indeed  always  hold,  but  is  liable 
to  thefe  limitations : 

1  ft,  If  the  obligor  makes  the  obligee,  or  the  executor  of 
the  obligee,  his  executor,  this  alone  is  no  extinguiQiment 
though  there  be  the  farhe  hand  to  receive  and  pay  j  but  if 
the  executor  has  aflets  of  the  obligor,  it  is  an  extinguifli* 
ttient,  becaufe  then  it  is  within  the  rule,  that  the  perfon 
who  is  to  receive  the  money,  is  the  perfon  who  ought  to 
pay  it j  but  if  he  has  no  aflets,  then  he  is  not  the  perfon 
that  ought  to  pay,  though  he  is  the  perfon  that  is  to  re- 
ceive it j  and  to  that  purpofe  is  the  cafe  of  1 1  H.  4.  83.* 
and  the  cafe  of  Dorchefter  v.  Webb,  1  Cro.  372,  1  Jo.  345* 
itecotor  of  one  Where  the  obligee  makes  the  executor  of  one  of  the  obli- 

hlvbgw'Sffcte,  8or9  *"s  e*ccutor>  who  has  no  aflets>  tWs  is  no  difcharge 
made  executor  to  of  the  debt  *,  becaufe,  though  this  executor,  as  executor  d 
bbiigee,  it  it  no    the  obligee,  is  the  perfon  to  receive,  yet  having  no  aflets 

Sob^i^HTtt.  of  the  obligor>  h«  »  not  thc  Pcrfon  who  ought  to  pay i 
us.  a  Lev.  73.  But  if  the  executor  of  the  obligee  is  made  executor  to  one 
3  Keb.  116.       0f  the  obligors,  and  has  aflets  of  the  obligor,  the  debt  is 
car!  37*.      *   extinft,  and  the  executor  cannot  fue*  the  other  obligor,  for 
the  having  aflets  amounts  to  payrnent.     And  the  fame 
point  was  again  refolved,  Hill.  24  &  25  Car.  2.  B.  R.$ 
in  thc  cafe  of  Lock  and  Croffe,  where  the  obligee  was  mad6 
executor  to  one  of  the  obligors,  and  in  an  a&ion  by  him 
againft  the  other,  where  the  matter  was  pleaded,  the  plea 
[  306  ]        was  held  to  be  naught,  becaufe  he  did  not  (hew  to  what 
value  the  aflets  were  that  he  adminiftered  5  but  if  the  de- 
fendant had  (hewn  that  he  adminiftered  goods  to  the  value 
of  the  debt  in  demand,  it  had  been  a  good  plea* 

4  adly,  Sup- 
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adptyv  Suppofe  the  obligor  takes  adminiftration  to  the  Adminiftmion 
obligee,  in  mat  cafe  the  fame  perfon  has  a  right  to  receive  2«^llf  ^ 
the  money,  *nd  is  to  pay  it,  and  yet  that  will  be  no  extin-  Abr.  934.  b.  ». 

fuUhment,  agd  fo  is  8  Co.  136.,  Sir  John  Needfam's  cafe ;  x  SM.  79- 
ut  the  reafon  of  the  diverfity  is,  becaufe  the  adminiftra-  viiteaBhiu^ 
tion  is  made  fuch  by  a£fc  of  law,  but  the  executor  by  the  306.    1  Aik.  * 
a&  of  the  teftator,  and  for  that  reafon  it  is  no  extinguiflh-  460- 
ment ;  but  if  the  adminiftrator,  having  no  afiets,  pays  a 
debt  of  the  inteftate  to  the  value  of  the  bond,  out  of  his 
own  money;,  that  will  be  a  releafe ;  though  I  do  not  know  m 
that  it  has  ever  been  adjudged  fo. 

jdly,  If  the  executrix  of  the  obligee  takes  the  obligor  Obligee  taking 
to  huiband,  that  is  no  extin^uilhment  of  the  debt,  and  fo  £jJS££  »"" 
is  the  cafe  of  Crojfman  and  Read.     Co.  Lit.  264.   1  Leon,  tinguifcmcrt; 
3*0.  Moor,  236,  But  if  the  obligee  herfclf  takes  the  obli-  otherwifcof  exe- 
gor  to  hufband  that  is  an  extinguifliment  of  the  debt,  be-  ^^  p*ft# 
caufe  it  would  be  a  vain  thing  for  the  huiband  to  pay  the  316.  Co.  Lit*. 
wife  money  in  her  own  right ;  but  he  may  pay  money  to  *6*'  ^  lLeon* 
her  as  executrix,  becaufe,  if  flic  lays  the  raonev  fo  paid  to  3*°* 
her  hy  itfelf,  the  adminiftrator  de  bonis  non  of  her  teftator 
(if  (he  dies  inteftate)  (hall  have  that  money  as  well  as  any  v^2&>?§  f&<r- 
other  goods  that  were  her  teftator's ;  ibr  if  the  goods  of  7  4  lc  .  ^fc/fjtff 
the  teftator  remain  in  fpecie,  they  (hall  go  to  his  admini-  ^  &:  +&U?  &/£ 
ftrator  de  bonis  non,  becaufe  in  that  cafe  it  is  notorious 
which  were  the  goods  of  the  teftator,  and  they  are  diflin- 
guUhable*  and  there  is  the  lame  reafon  whqre  money  is 
kept  by  itfelf,  and  the  huiband  permits  it  fo  to  be 5  but  if 
the  hufband  feizes  it,  it  will  be  his,  and  will  be  a  devafia- 
tk  (a)*    In  cafe  of  a  feme  covert  made  executor,  the  huf-  Feme  executrix, 
band  has  a  great  power :  He  may  adminifter  and  bind  her  ^*r  £lI^$dor 
though  (he  refufes,  and  may  releafe  the  debts  of  the  tefta-  money,  they  bc- 
tor  (F)\  fo  is  33 11.  6.  31*    But  the  wife  cannot  do  any  come  his,  and 
thir\g  ;to  the  prejudice  of  the  hufband  without  his  con-  *•  ^jT***?  " 
fcnt.  4    •   -    17. 

My  firqond  reafon  is,  That  when  the  obligee  makes  the  Debtor  made 
obligor  his  executor,  though  it  is  a  difcharge  of  the  aftion,  ^£2^ 
yet  the  debt  is  affets,  and  the  making  him  executor  does 
not  amount  to. a  legacy,  but  to  payment  and  a  releafe.  If 
H.  be  bound. to  J.  S.  in  a  bond  of  100/.,  and  then  J.  S. 
makes  H.  his  executor,  H  has  actually  received  fo  much 
money,  and  isanfwerable  for  it,  and  ix  he  does  not.admi- 
niftcrfo  much, ,  it  is  a  devaflavit. 

3dly,JJyadminiftering,  tfie  executor  has  accepted  of  JJJ^JSS? 
and  taken  upon  him  the  whole  adnvniftration,  and  is  a  prout** 

(#)  .The  kojbtgd  commits  a  4#V*f-       (4)  The  huffeaad  of  a  feme  adminiftra- 

utmt+n&  becomes,  a  bankrupt,  the  wjfe  trix  may  fiirrcnder  or  difpofe  of  a  term 

it  QOt  aafwerablc.   4#P*ft  .  v.'Co#ipj,  which  (he  has  in  that  right.  Thru/lout  v. 

tMxo.Cb.  jaj.  '  Coffint^Bl.  Rip.  801.  ^3  Wilf.  177. 

Vol.  I.  Cc  complete 
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Vide  Plowd. 
980.  b.    9  Co. 
38.    Co*  Lit. 
291.  b.    1  Bl. 
Rep:  694.  Hut. 
31.    3  Lev.  58. 
1  Vent.  570. 
Skin.  13.  1  Rol. 
917.  3P.Wms. 
349.  Com.  Dig. 
Adminiftratioo, 
B.  9.  1  vol.  3d 
edit*  pa*  340* 
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fJI/j/ 


&tztutot*. 

Complete  executor.  He  is  before  probate  entitled  to  re* 
ccivc  all  debts  due  to  the  teftator,  and  all  payments  made 
to  him  are  good,  and  (hall  not  be  defeated,  though  he  dies 
and  never  proves  the  will.  All  the  teftator's  goods  are 
a&ually  in  his  poffeflion,  though  at  what  diftance  foevcx, 
and  he  may  maintain  trover  for  them ;  and  as  he  may 
maintain  a  poffeflbry  ad  ion,  fo  he  may  avow  for  rent  where 
a  reverfion  of  a  term  comes  to  him  ;  and  for  fuch  rent  as 
has  accrued  after  the  death  of  the  teftator,  he  may  avow 
before  probate,  becaufe  the  reverfion  is  vefted  in  tanr  by  " 
the  will ;  but  for  fuch  arrears  as  accrued  due  in  the  tefta- 
tor's life-time,  he  cannot  avow  without  probate :  He  may 
bring  an  a£tion  of  debt  for  a  debt  due  to  the  teftator  before 
probate,  fo  that  though  the  tefie  of  the  original  appears  to 
be  before  the  probate,  yet  it  is  well;  fo  is  1  Ro.  917. 
Now  the  executor  having  all  thefe  advantages  before  pro- 
bate, and  the  law  taking  notice  of  him,  and  he  having  ac- 
tually adminiftered,  which  is  fuch  an  acceptance  of  the 
executorfhip  that  he  cannot  refufe  it  afterwards,  this  is  a 
releafe.  Indeed  if  he  had  not  adminiftered.  but  had  re. 
fufed  in  the  ccclefiaftical  court  to  be  executor,  that  mak- 
ing him  executor  had  not  been  a  releafe;  for  you  (hall  no 
more  force  a  man  to  accept  o^  a  releafe  againft  hi«  will»; 
than  of  a  deed  of  grant  $  and  tfy*  fufrfcqnen»  i^fufal  makes 
the  deed  void  ab  initio;  as  if  a  deed  of  releafe  were  deli- 
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to  accept  it,  it  is  not  the  deed  of  the  obligee*  and  he  may 
plead  non  eji  factum  to  it.  $  Cor  1  ip.  fl.  And  befidgSj  iL 
the  obligor  were  never  executor,  then  wa?  h,e  ngyyy  g^ 
perfon  entitled  to  receive  the  money*  and  confequenriy 
Tflft  withlH  the  reafon  oi :  the  rule  ot  cxtmguiflimcnt.  It  is 
laid  mat  H.>  wno  is  made  executor,  is  executor  till  a&ual 
refufal,  and  that  was  the  refolution  of  the  cafe  of  Abram 
verfus  Cunningham ;  and  if  fo,  then  his  adminiftering  in 
this  cafe  having  put  it  out  of  his  power  to  refufe,  he  has 
by  adminiftering  accepted  the  executorship,  which  is  that- 
which  makes  the  releafe :  If  if.  makes  his  debtor  and  J.  & 
his  executors 5  if  J.  S.  adminifters,  though  the  debtor  ne- 
ver does,  this  is  a  releafe  \  fo  is  20  E.  4.  17.  21  E.  4. 3. 
And  where  H.  makes  his  will  and  feveral  executors,  if  one 
of  them  refufes  and  the  reft  adminifter,  that  makes  his  re- 
fufal Void,  and  the  refufing  executor  may  notwithstanding 
releafe  any  debt.  5  Co.  28.  a.  And  in  actions  brought  by 
them  the'  refufing  executor  muft  be  named.  9  Co.  97. 
And  if  the  refufing  executor  furvives,  he  may  .take  the  ex- 
ecutorfhip  upon  him.  The  cafe  indeed  in  Dy*  160.  is  con* 
trary,  and  holds  that  the  refufing  executor  muft  come  in 
and  a&  during  the  life  of  the  afting  executor ;  but  the 
a  1  E.  4.  23.  is  contrary  to  Dyer,  and*  according  to  the 
preceding  pofition ;  and  in  Hardr.  xix.9  PawUtt  verfus' 

..  Frdt*, 
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Jsrele%  it  is  refolved,  that  where  the  refuGng  executor  fur- 
.vives,  adminiftration  committed  during  his  life  is  void.  In  P°^  pl«  '<• 
my  Lord  Petrfs  cafe,  which  was  before  a  commiffion  of  j  ^ntj62677* 
.  Delegates  at  Serjeants- Inn  >  where  the;  cafe  was,  that  feveral 
executors  were  named  in  the  will,  and  one  refufed,  and        [  308  1 
the  other  a£led,  and  thofe  that  a£ied  died,  and  admir 
niftration  was  committed  before  any  refufal  by  the  fur- 
viving  executor  to  J.  S. ;  the  admin  titration  was  held  to 
be  void,  becaufe  the  refufing  executor  furviving,  might, 
.  nbtwithftanding  his  former  refufal,  have  taken  upon  him 
.the  executorfhip  •,  and  afterwards,  on  another  refufal  of 
the  furviving  executor  before  the  ordinary,  adminiitration 
.was  committed  to  the  Lord  Petre,  and  was  held  to  be 
good ;  and  upon  that  title  he  maintained  in  this  court  an 
.  a&ion  of  trover  for  a  jewel. 

If  H.  makes  the  obligor  and  others  his  executors,  and  Obligor  made 
the  obligor  refufes,  but  the  others  adminifter,  and  the  ob-  ^""^°J[e^* 
ligor  dies  firft,  yet  the  debt-is  releafed ;  and  the  only  rea-  before  the  others 
fon  of  that  muft  be,  that  the  refufal  was  void,  and  the  ob-  who  adminifter  - 
ligor  might  have  come  in  and  adminiftered  notwithftand-  e«ingui1hcd.,S 
ing}  for  the  probate  by  the  other  executors  is  for  his  be-  offic.Ex.44. 
nefit. 

Now  I  come  to  anfwer  the  objections  j  and  as  to  the  Obje&ioos. 

firft,  That  though  an  executor  has  adminiftered,  yet  an 

immediate  adminiftration  is  committed,  if  he  die  before 

probate,  and  not  an  adminiftration  de  bonis  non.    I  anfwer, 

•  that  the  reafonof  this  is,  becaufe  the  adminiilering  is  an. 

ad  in  pais,  of  which  the  fpiritual  court  cannot  take  notice, 

.  and  they  mutt  commit  adminiftration  according  as  it  ap- 

,  pears  to  them  judicially,  and  not  according  to  the  fa<fr, 

and  yet  the  a&s  done  by  the  executor  are  good.  ' 

As  to  the  fecond,  that  the  adminiftration  in  this  cafe  is 
grounded  upon  this,  That  the  executor  died  ante  onus  cxe- 
cutionis  tejiamenti  fuper  fe  fufceptum,  I  anfwer,  that  thefe 
'  words  are  to  be  underftood  in  a  limited  fenfe,  viz.  That 
the  executor  died  ante  onus,  U  c.  fuper fe  fufceptum  in  the  ec- 
clefiaftical  court. 

3dly,  And  which  is  the  mod  confiderable  objection, 
That  the  executor  dying  in  this  cafe  before  probate,  his 
executor  is  not  executor  to  the  firft  teftator,  but  admini- 
ftration muft  be  granted  cum  teftatnento  annep9,  though  he  Wfcere  executor 
did  adminifter.     To  this  I'  anfwer,  that  the  executor  by  ^^f^/^, 
adminiftering  has  taken  upon  him  the  executorfliip,  and  miniflrarioncan- 
has  put  it  out  of  his  power  to  refufe  (a).     9  Co.  33. £.,  nw  be  wmm:t-    ' 
.  Henjlois  cafe :  And  where  an  executor  adminifters,  though  ^duriDg  his 

(a)  $>.Reaa'v.Tru£love>JmbL\X'7.  ed  the  executor  Ihip,    and    paid   the 

That  an  executor  who  adminiftered  money  to  the   other  executor,   wh? 

.  part  of  the  afiet*  (hould  be  charged  proved  the  will.  . 
with  his  receipts,  though  he  renoimc* 

C  c  2  he 


'3*8 


€recutor& 


lie  Tcfufcs  afterwards  before  the  ordinai'y,  yet  admiriftra* 
tion  cannot  be  committed  during  his  life;  and  if  'adinfnl- 
ftration  be  granted,  it  fs  void,  and  fois  i  Mdd.  213:,  Par- 
tetts  cafe.    Now  though  the  executorfliip  teafes  by  the 
death  of  tfie  adminiftering  executor  in  this  cafe  5  yet  Kb 
being  executor  by  his  adminiftering,  that  has  by  cohfe- 
quence  had  its  operation  of  a  releafe  already.    But  then  it 
may  be  faTd,  What  is  the  reafon  Why,  the  executor  dying 
before  probate,  though  after  adminiftering,  his  AcWtitor 
None  cat  prove   (hall  not  be  executor  to  the  firft  teftator  i  Why  ?  Irfs  b£- 
a  will  but  who  it  caufc  jj8  ^ccutor  cinnot  prove  the  will  of  the  firft  teffci- 
Mmcdjxectttor   ^  ^  ConfCqUCntfr  j8  incapable  of  recovering  his  debts, 
and  confequently  of  being  his  executor :  The  adminifttr- 
r  mqq  1      'frig  executor  may^  prove  his  teftator's  will,  becaufe  lie  Is 
I  O^y  J       tjje  pcrfon  named  in  the  will ;  and  if  he  does  fo,  his  execu- 
tor ihall  be  executor  to  the  firft  teftator,  becaufe  there 
needs  no  new  probate;  but  where  the  executor  dies  aftfr 
adminiftering  and  before  probate,  his  executors  cannot 
prove  the  will  of  the  firft  teftator,  becaufe  he  is  not  named 
executor  to  him  in  the  will ;  and  no  one  can  prove  the  will 
>«to>.  156.        but  who  is  named  executor  in  the  will ;  the  executor  of  'sto 
executor  may  renounce  being  executor  to  the  firft  teftator ; 
;        but  if  he  does  not  renounce,  he  is  executor  of  courfe. 
I  Cro.  '614.    And  fo  it  was  held  in  the  cafe  oi'Abram  arid 
Cunningham:  The  executor's  not  proving  the  will,  dots 
upon  his  death  determine  the  executorfliip,  but  not  avoid 
it.     If  an  executor  obligor  proves  the  will,  and  afterwards 
dies  inteftate,  (which  is  a  parallel  cafe  to  the  prrfent  cafe,) 
his  administrator  is  not  executor  of  the  will  of  the  firft  tef- 
tator.  .But  yet  the  debt  having  been  extinguiftied  by  Ins 
being  completely  executor  and  proving  the  will,  though 
hisadminiftrator  cannot  continue  the  executorship,  that 
will  not  revive  the  debt;  fo  here,  the  adminiftering  exi- 
cutor  not  proving  the  will,  and  fo  his  exqeutor  not  betrig 
executor  to  the  firft  teftator,  (if  he  were  juftly  executor  By 
iftering  to  extiftguifh  the  debt,)  this  inability  of  con- 


*  f /$/&*/ »t 


adminiftering  to  extiftguifh  the  debt,)  this  inability 
tinuing  the  executorfliip  will  not  alter  the  cafe. 
The  judgment  of  C.  B.  was  affirmed. 


13,    Tilny  verfus  Norris. 

(Pafch.  12  Will,  3.  B.  R.     1  Ld.  Raym  553.  S.  C] 


where  civutpr  fpH  E  plaintiff  brought  covenant  againft  an  admiiiiftfe- 
«r  *dmUuftrator  A  ^  an(j  declared  upon  a  fcafe  for  years  to  the  intct 
*  ftgnct8thej«dgl  tatc»  wherein  was  a  covenant  for  him,  his  executors' and 
menrisdebonit  afBgns?  to  repair*  and  (hews  qwdjlatus  de  & *  in  pratnijfis 
P[°P™S-  £«*•  devenit  to  the  defendant,  and  that  he  entered,  and  altfer 
av  92I  b      **»*  the  premifes  fell  into  decay,  -and  he  had  not  ftpMr&L 

The 


The  qucftipn  vas,  Whether  an  adminiftrator  was  liable  Cro.  jac.  647, 
injur*  praprio,  as  an  affignee?  And  Mr.  Williams  argued,  f^Jj/lim. 
that  this  covenant  runs  with  the  land,  and  binds  the  affig-  c«rth.5'»9S#C. 
nee  v  arid  for  that  reafonan  executor  may  be  charged  as  a  VMe  1  waf.4. 
tcrtenant ;  as  in  cafe  an  executor  enters  and  does  wafte.  \^%\^li 
1  And*  5.2.   And  he  prayed  judgment  de  bonis  proprus,  and. 
infilled,  that  where  he  anfwers  as  affignee,  the  judgment 
againft  him  is.  ie  bonis  propriis ;  but  where  as  executor, 
tfiough  the  breach  be  in  has  time,  it  is  de  bonis  teftatoris. 
Jufjgm*nt  njfi  for  the  plaintiff,  no  cQunfel  attending  on 
the  other  fide. 

14,    *&o.ck  verfus  Leighton,   Vic.  Salop.  E  3 xo  3 

[Mich.  la  Will.  3.  B.  R.  1  Ld.  Raym.  580.  S.  C.  Cornyns  87. 
*v  S.C] 

A  N  a&ion  was  brought  for  a  falfe  return  of  %  fieri  facias  3  D-  4°°'  P- 1; 
^*  againft  an  adminiftrator  de  bonis  inteftati9  and  non  cut.  jj^jj    ^Jjj 
pkadcdj  a  Y.er<li&  was  f°r  the  plaintiff,  and  a  cafe  was  executor  by  con- 
iflade  foj  the  opinio^  of  the  Court,  viz.  The  plaintiff,  be-  fc#onor4efimIv 
ing  an  adminiftrator,  was  fued  by  A.,  and,  pending  that  £  ^j£^SRm 
fuit,  let  judgment  be  obtained  againft  him  by  £.,  and  did  ft  tftopprtflpfrf 
not  plead  this  judgment  in  bar  of  the  faid  a&ion,  but  fold  **<°*gyt* 
tye  goods  of  ttie  intcftate  to  pay  B.    A.  recovered  and  i£t«^*2l£ 
fued  if!,  fa.,  on  which  the  flienff  levied  part,  and  as  to  it  a  juty.  Lutw. 
the  reft  returned  a  devaftavit.    And  it  was  faid  for  the  67^*  ^fr-i1* 
plaintiff,  in  maintenance  of  the  a£Hon,  that  the  iufferlng 
ju4g£ient  by  default  was  no  confeffioh  of  aflets,  and  alio    .. 
that  the  fbpriff  Qught  not  to  have  returned  a  devaftavit  04 
the  fi.  fit.,  but  a  nulla  bona,  and  upon  that  there  ought  to 
have  been  a  fare  fa.  inquiry.     Et  per  Cur., 

I  ft,  The  (heriff  may  return  a  dtwftavit  on  the  firft  fi.  Dmftwt»ij 
fa.  if  he  will :  It  is  at  his  peril  if  falfe,  and  the  inquiry  is  ££"7^ 
only  for  his  fafety.  inquiry.  iR. a. 

adjy,  Jf  an  executor  confefles  or  fuffers  judgment  by  de-  ¥&&"  *  *«"•** 
fault,  he  admits  aflets  in  his  hands,  and  is  cftopped  to  fay  "  **  ' 

the  contrary.  , 

.  3dly,  That  he  might  have  pleaded  the  firft  judgment 
obtained  by  B.  againft  the  a&ion  of  A?  &  riens  ultra,  but 
having  not  done  it,  he  has  confeffed  he  has  aflets  to  an* 
fwer  the  judgment  in  this  as  well  as  the  firft  a£Hon  j  and 
if  a  fci.  fa.  inq.  had  been  awarded  on  the  faid  judgment, 
and  a  devaftavit  returned,  and  non  devaftavit  pleaded,  the 
adminiftrator  could  not  have  given  }n  evidence  the  firft 
judgment,  becaufe  he  had  not  pleaded  it  when  he  might ; 
fo  there  was  no  becafion  for  an  inquiry,  nor  is  he  injured 
by  this  return  of  a  devaftavit  on  the  ft.  fo.$  fince  it  could 
not  have  been  avoided  if  there  had  been  an  inquiry. 

C  c  3  4thly,  The 


3io 


Eftoppel. 


(if** 
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4thly,  TJie  adminiftrator's  not  pleading  the  firft  jndg* 
ment  and  nihil  ultra,  when  he  might,  is  an  admiffion  of 
aflets  as  to  the  fecond  judgment,  fo  that  he  has  flipped  his 
time,  and  is  eftopped  ;  fo  the  jury  are  eftopped  as  well  as 
the  plaintiff,  and  their  verdi£t  is  void,  and  that  the  fheriff 
(hall  take  advantage  of  all  eftoppels  between  the  parties  ; 
as  if  an  a&ion  be  brought  againft  a  feme  fole,  and  (he 
marries,  and  judgment  is  againft  her,  and  then  execution, 
and  the  fheriff  take  her  by  that  name,  (he  (hall  be  eftopped 
to  fay  the  contrary.  Judgment  pro  def.  Vide  Dyer  57. 
2  Sid.  70,  (*) 


(a)  It  appears  from  Ld.  Ch.  Jaf. 
Holt's  note  of  this  cafe,  which  is  in- 
serted in  the  report  ofEwimg  v.  P/tfrs, 
$T.R.6%$  ,  to  have  been  his  opinion, 
**  That  if  sn  heir  plead  ncn  eft  fac* 
turn,  or  conditions  performed,  a  gene- 
ral judgment  (hall  be  given,  if  the 
matter  pleaded  be  found  againft  him. 
So  in  the  cafe  of  an  executor,  if  the 
matter  pleaded  be  found  againft  him, 
he  admits  aflets/9  The  fame  note 
was  referred  to  in  Ram/den  v.  Jack/on, 
1  Atk.  292.*  by  Ld.  Hardwicie,  who 
decided  accordingly,  that  an  executor 
having  pleaded  non  eft  fa8um,  which 
was  found  againft  him,  could  not  af- 
terwards be  relieved,  on  account  of  a 
deficiency  of  affets. 

In  Skeltm  v.  Haivling,  1  Wilf.  2C8., 
J.  brought  debt  a  gain  It  B„  an  ad  nu- 
merator, who  fuffered  judgment  by 
default,  and  made  her  will,  appoint- 
ing C.  executor.  An  action  on  the 
judgment,  fuggefting  %devafta*vitt  be- 
ing brought  againit  C,  he  pleaded 
plene  adminiftravit  the  effeds  of  B„ 
and  the  judgment  by  default  was  ruled 
to  be  evidence  of  a  de*vafta*vit.  Fide 
V/ bar  ton  v.  Richard/on ,  5/r.  1075. 

In  Ewing  v.Peters,  3  T.  R.  685. 
the  defendant  (an  executor)  having 
pleaded  non  eft  fa3um,  and  payment, 
to  an  a&ion  upon  a  bond,  and  omitted 
to  plead  plene  adminiftravit,  and  ver- 
dict and  judgment  being  given  againft 
iiim,  the  fheriff,  on  a  ft.  fa.  returned 
nulla  bonA  and  a  devaftavit,  which  was 
ruled  to  be  fuffictent  evidence  in  an 
action,  on  the  judgment,  fuggefting  a 
ae-vaftewiU 


In  Ejre  v.  Hinten,  Str.  732.  it  was 
alfo  ruled,  that  if  an  executor  does  not 
plead  a  judgment  againft  his  teftator  to 
the  action,  he  (hall  not  afterward* 
plead  it  to  the  fcire  facias.  It  is  an 
univerfal  principle  of  law,  that  if  a 
party  do  not  avail  himfelf  of  the  op- 
portunity of  pleading  matter  in  bar  to. 
the  original  action,  he  cannot  after- 
wards plead  it,  either  in  another  a&on 
founded  upon  it,  or  in  a  fcire  facias. 
Per  Boiler,  J.,  in  Enuing  v.  Peters* 
Gilb.  C.P.  258.  Cooke  v.  Jones,  C^ucp. 
727. 

It  was  formerly  held,  that  if  an  exe- 
cutor pleaded  plene  adminiftravit,  and 
the  plaintiff  could  prove  aflets  unad- 
miniftered  to  any  fmall  amount,  he 
mult  have  a  verdict  for  his  whole  de- 
mand. But  Lord  Mansfield,  in  Har- 
rifonv.Beccles,  cited  3  7CA.688.  ruled 
that  the  executor  was  only  liable  to 
the  amount  of  the  aflets  in  his  hands. 
Vide  Dearne  v. Crimp,  2  BL  Rep.  1275. 
Waters  v.  Ogden,  Doug.  452.  Barry  v. 
Rujh,  1  T.R.  691.  Ptarfim  Y.Henry, 

5  r.  r.  6. 

In  Higher  dale  v.Cvwper,  in  the  Court 
of  Arches,  10th  May  1793,  an  incum- 
bent inflituted  a  fuit  againft  the  execu- 
tor of  his  predeceflbf  for  dilapidations ; 
the  defendant  gave  a  general  negative* 
iflue,contefting  the  whole  of  the  claim  ; 
and,  after  witnefles  were  examined, 
the  defendant  was  difcharged  upon  his 
bringing  in  his  inventory  and  account, 
and  paying  the  aflets  (which  were  con- 
flderably  lefs  than'  the  Aim  claimed), 
with  coils.    Editor's  MS. 
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15.  Houfe  and  Downs  v.  The  Lord  Petre. 

f  19  Dec.  1700.    At  the  Court  of  Delegates  in  Serjeants-Inn 
HaU.] 

nOBERT  Lord  Petre  died  in  the  year  1638,  and  ^^^m 
"     made  William  Petre  Efq.  his  brother,  his  executor.  Indon«Cpwv« 
William  Petre  died,  and  left  Lucy  his  wife,  and  one  Henry  the  will  and  diet, 
Todd,  his  executors.     Lucy  only   proved  the   will ;  (he  j.he  "^^P 
died,  and  left  Houfe  and  Downs  her  executors.     After-  other 5  but  if 'he 
wards  Henry  Todd  renounced  the  executorftup  of  the  will  then  renounces, 
of  William  Petre,  and  adminiftration  was  granted  to  the  'J^JJJ^J 
Lord  Petre,  now  defendant,  of  the  goods  and  chattels  of  s.  c!  3  D*  411. 
Robert  Lord  Petre.     Houfe  and  Downs,  being  executors  of  p«  3.  *'*•  P-  4* 
Lucy,  infilled  that  this  adminiftration  belonged  to  them  5 
and  it  was  agreed  by  the  whole  Court,  as  well  civilians  as 
Common  lawyers,  that  Henry  Todd  being  a  joint  executor 
with  Lucy,  and  Surviving  her,  the  folc  right  of  executor* 
(hip  to  William  Petre  did  accrue  to  him  by  furvtvorftiip, 
though  he  never  concurred  in  proving  the  will,  nor  ailed 
as  executor,  and  this  right  was  not  divefted  out  of  him  till  Thtt  after  one 
he  receded  from  it  by  an  a£kual  renunciation;  by  which  the  ofh«  cannot 
both  William  Petre,  and  Robert  Lord  Petre,  as  from  that  renounce  till  af» 
time  died  inteftate,  fo  as  to  entitle  the  ordinary  to  grant  m  hil  dcatb* 
adminiftration  of  the  remaining  perfonal  eftate,  but  not  fo 
as  by  relation  to  render  effectual  the  will  of  Lucy,  and 
tranfmit  thofc  executor/hips  to  the  plaintiffs ;  But  in  an-  Ante  308.  9O0. 
other  matter  the  common  lawyers  and  the  civilians  difa*  37'  *nU  3- 
greed*  and  the  common  lawyers  held,  that  where  there  3  p?Wm^*49» 
are  feveral  executors,  and  one  renounces  before  the  ordi-  3  Bur.  146}, 
nary,  and  the  reft  prove  the  will,  by  the  common  law  he  *  BK*S6« 
who  renounced  may  at  any  time  afterwards  come  in  and 
adminifter,  and,  tnoughhe  never  ad  during  the  life  of  his 
companions,  may  come  in  and  take  on  him  the  execution 
of  the  will  affer  their  death,  and  (hall  be  preferred  before 
any  executor  of  his  companions.    Vide  2 1  E.  4.  23.  Office  SwSnborn,  part 
of  Executors  6.  Hard.  ill.  contra,  9  Qo.  Henjloe's  cafe,    '  *'  *'  "* 
Dy.  160.    But  the  civilians  held,  that  by  the  civil  law  a  rer 
punciation  is  peremptory  (a)* 


{a)  Vide  1  Bl  Rsf.  456. 


l6.     Parker  vcrfui  Atfeild, 


y/L%g$w 


[Trio.  13  Will.  3.  B.  R.   1  Ld.  Raym.  678.  S.  C.}  I 


T  N  debt  upon  a  bond  againft  an  adminiftrator,  he  pleaded  Executor  tn 
*  feveral  judgments,  &  rient  ultra  cs.,  which  was  found    pfc^lnsWg- 

m%        •  -    J.  /*-  °  *     *  J    ••    ■      1  1         menu  with  pe- 

The  plaintiff,  aj  to  one  judgment,  replied,  there  was  but  najuei  Jhouid 
Cc  4  fo 


I 


3"  J 

ihew  how  much 
is  really  due. 
S.C.  3  D.  385. 
p.  20.  394..  p  17. 
Cafes  B.R.  517. 
W.  Jon.  91. 
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Plf  a^'mp  of 
judgments  is  a 
conteflion  of  af- 
fets  to  fatisfy 
them,  and  the 
rieni  ultra  a  cer- 
tain (urn  Is  not 
material. 


Vide  Rep.  B.R. 
Temp.  Hart. 
225*     t  Mod. 
30.    ft  Lev.  40* 
t  Brown).  49. 
Str.(  1028.  Sho. 
289.  Skin.  199* 
3  T.  R.  638. 


<£*ecutot* 

fo  much  due,  which  the  debtee  was  willing  and  ready  to 
accept  in  full,  and  that  the  defendant  by  fraud  deferred 
the  payment  of  that  money  1  and  the  judgment  was  kept 
in  force  to  defraud  the  creditors ;  and  repbed  the  lame 
matter  as  to  another  judgment,  and  demurred  as  to  the 
reft.  The  defendant  rejoined,  that  as  to  one  judgment, 
it  was  not  kept  on  foot  by  fraud,  teV. ;  and  as  to  thedther, 
no  aflets  ultra  fo  much,  which  was  liable  to  the  judgment, 
and  fo  to  the  third,  and  as  to  the  reft  joined  in  demurrer. 
Etper  Cur.  id,  The  beft  way  for  an  adminiftrator  to 
plead,  is  to  plead  truly  and  honeftly,  and  though  there  is  a 
judgment  for  a  penalty,  he  ought  to  plead  the  judgment, 
and  (hew  how  much  is  due  (a),  idly,  If  he  pleads  fere* 
ral  judgments,  and  any  one  judgment  be  ill  pleaded  or 
found  fraudulent,  the  plaintiff  (hall  have  judgment.  3diyt 
If  an  adminiftrator  plead  twenty  judgments,  it  is  a  con* 
feffioij  of  aflets  to  fatisfy  twenty  judgments,  and  the 
rtens  ultra  5  /•  is  but  form,  not  material  nor  traversable. 
4thly,  If  a  judgment  being  pleaded,  and  per  fraudem  re- 
plied, iffue  is  taken  thereupon,  and  by  evidence  it  appears 
the  debtee  was  willing  to  take  lets  than  is  recovered,  it  is 
evidence  of  fraud  5  but  if  it  be  (hewn  that  the  admini- 
ftrator had  not  aflets  to  pay  that  fum,  it  is  no  fraud.  5thly» 
If  an  adminiftrator  pleads  two  or  more  judgments,  and 
the  plaintiff  confeffes  the  plea  to  be  true,  and  prays  j«dg* 
tnent  of  aflets  injuturo ;  if  afterwards  aflets  came  to  Ins 
hands,  he  may  fatisfy  the  judgments  pleaded ;  for  the 
judgment  of  aflets  defuturo  is  only  to  be  paid  off  after  th$ 
other  judgments  are  fatisfied,  and  therefore  there  U  no 
inconvenience  in  making  the  pleading  <rf  fraudulent  judg* 
ments  a  confeflion  of  aflets.  6thly,  The  conclusion  of 
the  replication  with  hoe  paratus  tft  wrifiatre  to  every  jodgw 
merit,  is  well 5  but  a  general  conclufion  to  the  whole  ha$ 
beep  better.     Vide  %  Sound,  49,  338. 


(a)  To  a  plea  of  judgments,  and  no 
aftets  ultra,  plaintiff  replied  4*- jfcz*- 
dem ;  arid  it  appeared  that  the  judg- 
ments were  given  for  nearly  double 
the  debts  due,  by  miftake,  and  with 
no  fraudulent  tfefign,  the  amount  of 
the  debts  real! 5k  due  being  more  than 
the  aiTets.  The  judge  before  whom 
the  caufe  was  tried  held,  that  the  ac- 
knowledging judgments  for  more  than 
was  due,  was  conclusive  evidence  of 


fraud,  and  precluded  farther  inquiry, 
and  the .  jory  found  tburcupn  a  vvrditit 
for  the  plaintiff— which  was  fet  afide, 
the  Court  holding  that  as  there  was  a* 
fraud  in  fad,  there  was  none  it  law, 
The  Court  then  added,  that  the  de- 
fendants onght  to  have  pleaded  the 
fums  really  due,  and  gave  leave  to 
amend  the  pleadings  .and  the  formet 
judgments,  Ptaje  v.NapUr,  5  f*.  -R.  8  \  • 
fide  Cox  v.  Jo/efib,  j  f.  fl.  307, 
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17.  Roufe  ver/ks  Etherington. 

(Pafch.  1  Ann,  B.  R.  2  Ld,  Raym.  870.  S.  C] 

IN  an  a£lion  in  C A  againft  two  executors,  aojpfaf  ifsBssweas* 
iffued  againft  both,  which  as  to  one  was  returned  **«  X^JJ^JSq! 
tjl  inventus  >  but  the  other  appeared,  and  judgment  was  iheriMkod*. 
given  againft  both ;  whereupon  he  that  appeared  brought  ^f,ipds™31 
a  writ  of  error,  and  concluded  ad  dampnum  ipfiut*     Et  per  ^^  dctoit 
Holt,  C.J.  By  the    ftatntc  9  if.  3.  if  debt  be  brought  teft  itori  t,  and  tf 
againft  fcveral  executors,  and  one  appear,  and  the  other  ffiJ^TS** 
Qiake  default  upon  the  grand  diftrefs,  the  Court  may  pro-  s.  C.  tuiipp 
Ceed  againft  him  that  appears ;  and  if  the  plaintiff  reco-  1  lUb.  +$», 
▼er,  judgment  (hall  be  againft  all  the  executors  for  the  74J*  **** 
goods  of  the  tcftatorj  and  the  25  E.  3.  c.  17.,  which 
gives  a  capias  in  debt,  has  been  always  conftrued  within 
die  equity  of  the  9  E.  3.    So  that  if  there  be  feveral  ere* 
cutors  defendants,  and  a  cepi  is  returned  as  to  one,  and  a 
n$n  eft  inventus  as  to  the  reft,  the  plaintiff  (hall  proceed 
agamft  htm  that  appears,  and  ihall  nave  judgment  againft 
afi  ;  for  the  default  upon  the  capias  is  the  lame  as  upon  the 
grand  diftrefs* 

'    •  Thus  the  judgment  being  againft  all,  one  only  ought  w'*T]^f* 
not  to  bring  the  writ  of  error  j  for  the  judgment  is  ad  str  •«♦  6o6.T* 
grave  dampnum  of  them  all,  and  the  cofts,  which  are  only  1  WUf.SS.  Bur. 
adjudged  againft  him  that  appeared,  are  but  an  acceflary  *79»- 
to  the  principal  judgment,  which  cannot  be  reverted  quoad   *  f  3 1 3 1 
{hem  pnjy. 

18.  Brookes  vtrfus  Stroud, 

(Pafch.  1  Ana.  B-  R.    Vide  this  Cafe,  Title  Abutment,  pi,  6. 


19.    Anonymous* 

[Trim  1  Ann.  B.  R.  7  Mod.  31.  S.  C.  by  the  name  of 
George  v.  fierce.] 

pJSR  Holt,  C.  J,  If  H.  gets  goods  of  an  inteftate  into  H. «  •  iwt  «e. 
*  his  hands  after  adminiftration  is  aftually  granted,  it  K^£"* 
does  not  make  him  executor  of  his  own  wrong ;  but  if  goo4&  bctoe  ■!• 
he  gets  the  goods  into  his  hands  before,  though  admi-  wjoj^tion,  q* 
piftration  be  granted  afterwards,  yet  he  remains  charge-  T^ow****.97* 
*ble  as  a  wrongful  executor,  unlefs  he  delivers  the  goods  Dy.  166.  b.' 
f^er  to  the  srfipiiyftrator  before  the  aftion  brought,  and  **"*•  *g* 

then 
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1Rdl.Abr.918.  then  he  may  plead  pUne  adminifravit  (a).  Vide  5  Ciw 
3  idk^cio.  33-  *•  F-  &  $•  44-  But  if  he  takes  upon  hip  to  ad  as 
ll  565.  executor,  he  is  chargeable  to  all  events. 

(a)  R.  ace.  Padgtt  v.  Priefl,  xT.R.     2  H.  BL  18.    Fide  Faughan  r.  Brown, 
97.    Curtis  y.  Pallet,    3  T.  R.  587.     2  Str.  noS. 
affirmed  in  the  Exchcquer-chaaiber, 

20.    Shardelow  vcrfus  Naylor, 
[Hill.  1  Ann.  B.  R.] 

anceof  »°powtr  a  power  to  herfelf  to  give  by  her  laft  will  and  tefta- 

tefcrrcd  before     ment,  as  (he  fhould  think  fit,  fo  much  of  her  eftate  in 

■rT"?**  wiS0t  kg****3 »  aiM*  ^is  was  done  before  marriage,  with  the 

tor^ombk  by  confent  and  privity  of  the  intended  hufband,  who  refnfed 

the  ordinary.      neverthelefs  to  be  a  witnefs  or  a  party  to  the  deed :  The 

£SdflJ7|"oo.      marriage  took  effeft  ;  the  wife  made  a  will  and  died,  and 

i  And."i8i.#      the  executor  proved  the  wiH.    Et  per  Holt  y  C.  J.  Thfc  is 

?  Job.  388.        not  a  will§  neither  ought  the  ordinary  to  prove  it  \  if  he 

i*?°a.6,"i  Vent!  <'OC8»  a  prohibition  lies.    Where  a  woman  is  an  executor 

t$6»  BrMgm.    and  marries,  there  (he  may  make  a  will  with  confent  of 

V'c  Hollf,^1,  ^cr^ufl,an<l»  and  cannot  without,     1  Jan.  157.    So  if  a 

»'n.#  Alod.'    woman  having  debts  due  to  her  marries,  flie  may  make  a 

j 71.  will  quoad  thefe,  and  the  ordinary  may  prove  it.     In  other- 

Cafes  flie  cannot,  for  it  is  only  a  writing  in  form  of  a 

•       will.     However,  in  the  principal  cafe  it  appearing,  that 

the  ordinary  had  only  granted  adminiftration  quoad,  the 

goods  in  this  will,  it  was  allowed  as  reafonable.  Cro.  Car% 

(h)  It  is  fetded  by  various  cafes,  with  the  will^  as  a  teftamentary  paper* 

that  a  difpofition  made  by  a  feme  co-  annexed— note  to  Stone  v.  Forjytb.  P$% 

vert  under  a  power  or  permifiion,  and  Rex  v.  Betteftwortb,  2  Str.  1 1 1 1 .     It  is 

intended  to  be  of  a  teftamentary  na-  revocable  and  alterable  in  its  nature, 

tare,  muft  be  governed  by  the  fame  Hatcher  and  Curtis,  2  Eq.  Ah.  671. 

rules,  and  attended  with  the  fame  re-  //.  3.     It  is  revoked  by  the  fame  eir- 

quifkes,  and  have  the  fame  operation,  cum  fiances  as  a  common  will,  Cotter  v. 

lp  a  common  wilL     If  it  is  to  operate  Layer,  2  P.  fPms.  623.  Fide  Lawrejtce 

as  a  devifc  of  land,  i:  mult  be  attelted  v.  Waif  is  t  2  Bro.  Cb.  319.     It  is  am- 

according  to  the  ftatute  of  frauds,  Long-  bulatory  until  the  death  of  the  maker, 

fordv.Eyre,    1  P.  Wms.  740.  Wag-  and  lapfes  by  the  previous  death  of  the 

Jlajfev.  WagJfaJfe,  2  P.  Wms.  2 $8.  If  appointee,  Obey.  Heath,  1  Fex.  135. 

it  is  a  difpofition  of  perfonal  property,  Duke  of  Marlborough  v.  Ld.  Godolpbin, 

it  muft  be  proved  in  the  Spiritual  Court,  2  Fez.  6 1 .  Soutbby  v.  Stouebou/e,  2  Fesu 

Ro/s  v.  E-wer,  3  Atk.  156.  Jenkin  v.  6 12;   The  words  are  to  have  the  fame 

Wbitthoufe,  1  Bur.  43 1.    Stone  v.  For-  conftruclion  as  if  it  was  a  proper  will ; 

fytby  Doug.  707. ;  and  fuch  probate  is  and  the  difpofition  can  only  take  effect 

fufftcicnt  proof,  Balch  v.  Wilfon,  Prec.  from  the  contamination  of  the  writing 

Cb.  84.     But  the  regular  courfe  is  for  by  the  death  of  the  teftatrix,  Soutbbj 

the  Spiritual  Court  not  to  grant  pro-  y.S.'oneboufe,  ubi/up% 
bate  of  the  will,  but  adminiftraiion, 
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21.     Eaves  verfus  Mocato. 

J?afch.  a  Ann.  B.  R.    %  Ld.  Raym.  865.  S.  C.  named  Elwei 
<verfus  Mocato.] 

pXECUTOR  brought  cffumpjk  for  money  of  his 
*~  teftator  had  and  received  by  the  defendant,  to  the  ufe 
of  the  plaintiff  as  executory  and  was  nonfuit :  And  now 
the  Court  was  moved  for  a  direction  to  the  mafter  to  tax 
cods.  Et  per  Curiam  >  He  (hall  not  pay  coils,  for  he 
could  not  fue  but  as  executor ;  and  it  is  not  material  whe- 
ther the  money  was  received  by  the  defendant  fince  the 
death  of  the  tcftator,  or  before 5  for  fuppofe  it  fince,  it 
is  not  aflets  in  the  hands  of  the  executor,  till  it  is  reco- 
vered (a).  But  in  trover  and  conreriion  by  an  executor, 
upon  a  trover  and  converfion  in  the  time  of  the  executor, 
the  executor  if  nonfuit  (hall  pay  cods ;  for  he  need  not 
name  himfelf  executor,  and  the  goods  are  aflets  in  the 
executor's  hands,  though  he  never  recover  them,  1  Ven. 
100.  So  if  an  executor  will  not  go  on  to  trial  according 
to  Lis  notice,  he  (hall  pay  cofts  for  that  (t>). 


Afltimpfit  hf 
executor  for  tef- 
tator's  monev 
received  to  the 
plaintiff's  ufe; 
executor  ihall 
not  pay  cofts  of 
nonfuit.   Hob* 
80.  Cro.  Car. 
219.    Ante  307. 
1  Job.  141.  S.C 
Far.  48.   But 
upon  another 
point.  Mo.  Cafes 
93- 


(a)  Vide  this  cafe  more  accurately 
dated  by  Holt,  C.  J.  in  Jenkins  v.  PIumi9 
emu  207.  Vide  alfo  the  feveral  autho- 
rities referred  to  in  the  note*  to  that 
cafe.  The  point  here  dated  is  held 
not  to  be  law  in  Goodthwaite  v.  Petrie, 
5  T.  R.  234.  So  in  Marjb  v.  Jennedy, 
And,  359.  the  authority  of  this  cafe, 
as  here  reported,  was  exprefsly  over* 
ruled. 

(6)  An  executor  or  adminiftrator 
(hall  pay  cofts  if  he  be  guilty  of  any 
laches  or  delay  in  the  progrefs  of  a 
cauf*,  Huliock  10*9.  R.  that  they  are 
liable  to  cofts  on  judgment  of  non- 
pros, Howes  v.  Saunders ,  3  Bur.  1584. 
Lamley  v.  Nichols,  Caf.  Pr.  C.  B.  14. 
In  Nunez  v.  Modigliani,  //.  BL  217. 
Cofts  were  paid  by  an  adminiftrator  for 
withdrawing  his  record  before  trial ; 
but  that  point  was  not  the  queftion  in 
difpute,  <oide  Hulled9  s  Obfervations  on 
the  Cafe,  pa.  192.  As  leave  to  dif- 
continue  is  in  die  dtferetion  of  the 
Court,  it  is  given  with  or  without 
cofts,  according  to  the  circumftances 
of  the  cafe,  and  will  depend  upon 


whether  there  is  lachet  or  delay,  or  it 
is  a  fair  t  ran  (action.  Where  aa  exe- 
cutor in  an  a&ion  upon  a  bond  againft 
an  heir,  difcovered  juft  before  the  trial 
was  to  come  on  that  the  eftate  which 
he  relied  upon  as  aflets  was  conveyed 
by  the  anceftor,  he  was  allowed  todif- 
continue  without  cofts,  undertaking 
not  to  bring  a  frefti  a&ion  without. 
leave  .of  the  Court,  Benuet  v.  Ceker, 
4  Bur,  1927.  Vide  alfo  Baynham  v. 
Mathews,  2  Str.  871. ;  but  where  one 
executor  brought  the  a&ion  alone, 
there  being  others,  he  had  only  leave 
to  difcontinue  upon  payment  of  cofts, 
Harris  v.  Jones,  3  Bur.  1491*  I  BL 
451.  In  Ogle  v.  Moffat,  Barnes  133. 
an  executor  was  excufed  from  cofts  for 
not  going  on  to  trial,  his  witnefles  be* 
ing  prevented  by  accident  from  attend- 
ing, and  he  being  guilty  of  no  wilful 
default.  On  a  nonfuit  executors  do 
not  pay  cofts,  Biglmni  v.  Rohinjcn, 
3  Soli.  105. ;  nor  on  judgment,  as  in 
cafe  of  a  nonfuit,  per  Cur*  in  Beunct  v. 
Coier* 
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22,    Berwick  twr/fc  Aadrew$. 

[Mich.  9  Aac.  $.  R.  x  Ld.  Raym.  971.  $»  C  2  14.  Raya. 
1502.  S.  C.  cit^i.] 

SiSsf"*5*    1 UD  GHENT  wa*  obtained  againft  £  4  as  exe- 

itri^debtTfof.  J  cusor,   and  nov  the  executor  of  him  that  obtained 

setting  $  fcvtf.   the  judgment  brought  an  a&ion  of  debt  upon  that  judg- 

£*&&  "?«*  »g«"ft  Ae  J»W  7-  *j  f-ggefting  a  «W«A  in  the 

•pom  judgment  "fa-ttme  of  his  teftator,  and  had  judgment  by  mml  dtat  in 

obtained  by  hit    C.  B.    And  now  ensor  bciqg  brought  it  was  ohjetted, 

tfe^Sm  0/    **•  *•  Pontiff  ws»  not  privy  to  the  judgment,   and 

j.  s.  iLcv.ur,  therefore  ought  firft  to  have  brought  his  fare  fqcwt  and 

155.   1  Mod.     then  have  fuggefted  a  devqflavit  according  to  the  cafe  of 

6 Moduli*7'  ITkfatfyzndLandy  1  Sound.  2\6.$  and  that  this  was  carry- 

126.  '  ing  devqfiaviti  a  ftep  farther  than  they  had  y£t  gwe*  $*d 

par  Cur*  It  lies  for  the  executor  of  him  to  whom  die 

wrong  was  done,  though  it  lies  not  againft  the  executor  of 

him  that  did  the  wrong.    Here  the  defendant  is  the  per- 

fon  againft  whom  the  recovery  was,  and  he  has  admitted 

affets  ;  and  the  executor  may  as  well  maintain  this  a£tion» 

Str.  »is.   Fort*  as  he  maj  an  aft  ion  of  debt  for  an  efcape  where  his  te£- 

CoS.3Ad'mini-    tator  B1«g»t.  So  an  executor  of  a  parfon  fliall  maintain  debt 

ftrttion,  B,  13"    for  tithes,  as  the  teftator  might :  for  in  this  cafe  the  tort 

*  wl.  3d€d.  pa,  was  to  the  property  of  the  teftator,  and  vetted  an  intereft 

344.  Marg.563.  jn  fom^  anc|  jg  ^ijjj,  fa  CqU;ty  of  the  ftatute  de  bonis  of* 

portatis ;  and  the  fame  reafon  holds  for  an  a&ion  of  debtj 
as  for  2  fire  facias.     Vide  2  Sid.  102. 

{315]  3 1  •     Smith  vcrfus  Harmon* 

[Paf.  3  Ann.  B.  R.] 

1°  aubL.   '"THE  plaintiff  as  adminiftrator  to  J.  S.  fued  z  far*  fa* 
cutory  judgment  das  againft  the  defendant,  fetcing  forth  that  his  intef- 

againft  an  eae-  tate  fued  the  defendant  as  executor  in  fuch  an  a&ion,  IS 
fentot^^t  tdittr  proceffum  fuit  that  judgment  was  given  acainft  the 
plead  a  judgment  defendant  by  nihil  dicit)  and  a  writ  of  inquiry  of  damages 
In  bar.  Mod.  awarded,  which  abated  by  the  death  of  the  iptcftate  before 
^KeVtsijio,  ^e  rc^urn  -of  the  writ*  and  that  administration  wajs 
477.  3'Keb.  '  granted  to  the  plaintiff;  and  commanded  the  Sheriff  to 
,6S*  i  Ke!|#  f«mmon  the  defendant  to  flicw  caufe,  why  the  plaintiff 
65.  Ra"*i6V  flwwW  not  have  judgment  ?  The  defendant  pleaded,  that 
55.  1  sid.  1 3*1.  the  plaintiff  ought  not  to  recover,  becaufe  his  teftator  was 
t m!?'  4*'  indebted  to  A.  in  100/.  by  bond,  on  which  A.  fued  him 
(kin*  56 jf*  an{*  recovered  judgment,  and  that  he  had  no  affets  ultra* 
lie.  To  this  the  plaintiff  demurred,  and  had  judgment  \ 
*  5  for 
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Tor  that  the  ftatute  never  intended  that  the  executdt 
•lhould  (land  in  ahy  dther  circumftanccs  to  make  another 
^defence  than  the  party  to  the  contract  himfelf  might  hav* 
"made  ag&nft  the  inquiry,   and  he  could  h*ve  {MerfdeS 
"ndthing  but  a  releafe,  or  other  matter  in  bar  arifing  pnk 
darrein  continuance.    'He  is  by  the  words  of  the  ftatute  to  Hob.  97, 9! 
•fli'ew  caufe,    why  damages   in  fuch  cafe  fliall  not  be 
gflefied  and  recovered  ;  and  if  he  (hall  appear  at  the  re- 
turn and  not  fhew  any  matter  fufficierit  to  arr^ft  the  final 
judgrtient,  then  a  writ  of  inquiry  fliall  be  awarded,  life. 
And  arrefting  judgment  is  by  matter  apparent  in  the  re- 
cord, and  not  exfrinfic ;  and  heretofore  they  pleaded  in 
arreft  of  judgment,    as  how    we   move.     5  H.  7.  23.  *  Lev.  177- 
2  Ro.  716.     12  H.  4.  24.     Co.  Ent.  Error  95.     Yelv.  Raym'  *1Q* 
•152.     2  Cro.  220.     And  the  executor  cannot  be  hurt  by 
this,  for  the  judgfneitt  is  only  dc  bonis  te/fatoris,  as  if  re- 
tfcvered  agaiiilt  the  teftator  himfelf. 


24.  ArehbifhcJp  bf  Canterbury  verfus  Wills, 

[Hill.  6  Ann.  B.  R.] 

¥  N  debt  upon  a  bond  entered  into  by  an  adminiftrator  *nt*  »7*»  »51- 

■*  to  the  ordinary  upon  taking  letters  of  adminiftration,  a^"ar.  a.**  A4- 

the  queftion  was,  Whether  an  adminiftrator  by  virtue  of  minHtrator  is 

this  obligation  was  bound  to  go  and  give  in  his  account  in  bound  to  account 

the  fpiritoal  court,  without  being  cited  ?    Et  per  Holt,  ^^^^ 

Chief  Juftice,  who  delivered  the  opinion  of  the  Court,  it 

%as  faid,  ift,  That  it  appears  by  the  ftatute  of  Edward 

'die  Third,  that  an  executor  was  compellable  to  account 

before  the  ordinary,  and  fo  was  an  adminiftrator  :*Bot 

then  the  Ordinary*  was  to  take  the  account  as  given  in,  and 

could  not  oblige  them  to  prove  the  items  of  it,  nor  fwear 

to  the  truth  of  them.     P^ide  Noy  78.     2  Inft;  6.     So  it        [  3*6  ] 

was  of  a  ^  creditor  fued  in  the  ecclefiaftical  court,  for  he 

had  a  proper  femedy  it  common  law :  But  if  ^ a  legatee 

had  fued  for  an  account  in  the  ecclefiaftical  court,  the 

'defendant  before  the  ftatute  was  compellable  to  prove  the 

"whole  account,  for  the  legatee  had  no  other  remedy,  and 

'the*  ecclefiaftical  court  which  had  a  jurifdi&ion  of -legacies 

cotdd not otheVwife  do  right:  Yet  in  fuch' a  cafe,  if  the  3<^a-R«p»72. 

exeeutor  would  pay  him,  he  could  not  fue  farther,  for  he 

faid 'right  done  him,  the  executor  was  not  liable,  but  of 

:xiedeffity  that  tight  might  be  done.     Raym.  407, 470, 47 1 . 

•idly,  A  pcrfbn  entitled  to  Attribution  on  the  aa  Car.  2.  h.  ^titled  to 
is  hi  cobfeoubnee  ehtitled  to  fue  for  an  account  as  a  lega-  *2^f£*£»r 
tee  was;-  ror  the  next  of  kin-  is  a  legatee  by  the  ftatute,  fue admibiftnte 
-and  as  2  ftatute  legatee  fliall  have  the  fame  remedy  as  the  »  p*>*«lii»  »«- 
^Acx  Jeia»e-m^ht>fore  the  forme.    The  condition .^   Ant* 
■  •  •  of 


But  creditor  c j 
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of  an  adminiftration-bond  was  to  account  when  Acquired : 
fo  it  appears  by  Co.  Ent.  128.    Ergo  he  was  to  account 
before  he  was  legally  cited,  which  could  not  be  ex  efficic, 
add  therefore  the  ftatute  Jac.  2.  whereby  the  ordinary  is 
prohibited  from  citing  him  in  ex  offidot  had  really  no  ef- 
U&  at  all,  for  the  law  was  fo  before :  But  fince  the  fta- 
tute of  Car.  2.  the   condition  of  adminiftration-bonds  • 
being,  that  he  account  at  a  day  certain,  he  muft  account 
accordingly  at  peril,  and  that  without  citation  or  fuit ; 
and  this  account  muft  be   in  court j  and  if  he  comes 
at  the  day,  and  no  court  is  held,  he  (hall  be  excufed,  for 
notfuetbead-    ^c  m2LJ?  P^ea<^  he  was  rea<*y*  and  no  court,  tsV.     But 
mimftmioA-  "    then  this  account  is  not  examinable,  unlefs  a  party  inte- 
bon*  for  noo-     refted  comes  in  and  controverts  it :  and  whereas  by  the 
d*ot?for  u  doet  words  of  thc  condition  he  is  to  adminifter  well  and  truly, 
not  c&teaj  to      that  (hall  be  conftrued  in  bringing  in  his  account,  and 
that.  not  in  paying  the  debts  of  the  inteftate j  and  therefore 

a  creditor  Xhall  not  take  an  affignment  of  the  bond  and 
fue  it,  and  afBgn  for  breach  the  non-payment  of  a  debt 
to  him,  or  a  devaftavit  committed  by  the  adminiftrator, 
for  that  would  be  needlefs  and  infinite  (a). 

(a)  Vide  3  Atk.  248,  252*    Cowp.  140.    Ambler  185. 

25.     Buckley  verfus  Pirk, 
[Trin.  9  Ana.  B.  R.  Rot.  28.] 

mC'  ^dlLd  (COVENANT  by  the  plaintiff againft  the  defendant a» 

•m : hchatjed  "  cxTSSS  of  Jonathan Pirk,  wherein  (he  declared  quod 

at  executer,  cum  per  indent ur*  made  between  the  faid  Prudence  Buckley, 

judgment  flull  executrix  of  Thomas  Buckle*  and  the  defendant's  teftator 

utori.X*ugb  >*M*»  iV*,  reciting,  That  one  Sarah  SbamperhTonlid 

fee  might  have  demife  the  premifes  to  the  faid  Thomas  Buckley  for  twenty- 

mffi"  CharfCrei  onc  Tcar8»  reddend.  24/.  per  annum i   that  Thomas  made 

EL 7*1^ 7 1 2™  Prudence  his  executrix,  and  died}   teftatum  exiftit,  that 

1  RoU  603.  Prudence  affigned  to  Jonathan  Pirk  pro  toto  reftduo  dicli  tcr- 

[3*7]  m'w*»  who  covenanted  to  repair;  that  Jonathan  entered 


repair,  6  c.    The  defendant  pleaded  ajudg- 

BrToet  m8.  ment  obuined  againft  frer,  and  no  aflets  ultra* ana  the 
Palm-  117.  piainti^  demurred:  And  Serjeant  1'enzeilj argued lhat  the 
a  BrownL  206.    plea  was  good,  tar  that  the  defendant  was  only  charged 

yur » a(fign,tl 

U  no  privity  <  .__—_-_________——, 

iftate  between  privity  of  eitate  between  the  plaintiff  and  the  defendant, 
JJ^Sf  (where  the  leflee  or  his  executor  hath  the  term,  and  the 
5  Co.  11.  styi.  icflbr  the  rcverfion,)  but  only  a  privity  of  contraft.  If  a 
79»8°-  man 


>earl  affign'there  as  e*ecutrix»  and  not  as  aflfonec,  and  therefore  was  liable 
U  no  privity  of    only  to  aniwer  de  bonis  teftatoris  t  and  that  there  was  no 


as  executrix,  and  not  as  amgnec,  ; 
only  to  aniwer  de  bonis  te/latoris  t 
privity  of  eitate  between  tne  plain 


<£recutor*.  3x7 

ttwh  afligns  his  term,  or  makes  a  feoffment,  rcferving 

rent,  this  is  only  a  charge  by  the  contraft ;  and  though 

fuch  contrails  may  be*  real,  yet  they  cannot  create  a  pri-  ! 

yity  of  eftate  j  therefore  he  concluded  the  plaintiff  could 

not  charge  the  defendant  as  afiignee. 

Parker^  C.  J.  ift,  A  covenant  to  repair  is  a  covenant  Covenant  to  ttj^    J> y     * 
that  nrnft  run  with  ffirTand,  tor  it  ettetts  the  etfateof  {£r£J*  ™J yAjfiAr* 
jjie  term,  and  thC  TCVgf B6n  in  the  hands  ot  any  perlon  why*n*Jo«. 
that  has  it.    it  tne  covenant  to  repair  be  on  the  part  of  169,  &c.   Hob. 
the  leflort  the  rent  IS  the  greater ;  if  the  leflee  be  to  re-  **2*    S**™™ 

1      T  l.j  -  ..  11       chargeable  in  the 

j>air,  he  pays  the  lefs  rent ;  and  as  an  atiigneeqas  the  debet  &  detinet 
jfcncmyit  is  but  realonabie  an  allienee  (hould  be  fubjeZF  for  rent  incurred         0 
jo  the  charge.     2dly,  He  held,  that  it  the  executor  of  a  ^"-f^^  '    «^fcw*2, 
Teiiee  enters,  the  leffor  may  charge  him  as  an  artignee  for  be  more  worth      ^      / 
the  rent  incurred  after  his  entry,  in  the  debet  and  detinet  $  than  the  land,  be   ^*  *  '' 
and  if  the  rent  be  of  lefs  value  than  the  lands,  as  the  law  ^jJ^JJ; 
prima  facte  luppolgg,  ft)  ITlUl'h  flf  the  proms  as  lullices  to  Ante,  pi.  6.* 
maxe  up  the  rent  is,  appropriated  to  the  leflbr*  and  canT  ' sid«  *66«  P°l- 
not  De  applied  to  any  thing  elle :  and  therefore  in  iuch  ITvJ*5' 
cafe  the  defendant  cannot  plead  plene  admimjiravit,  for  i  Mod.  185* 
that  conlclies  a  miiapphcation,  lince  no  other  payment  l86#    Y^v* 
Out  Cf  the  profits  can  pe  J^tmed  till  the]  rent  be'"an-  JJ£  ^  e  * 

lwerecL On  the  other  hand,  it  the  rent  be  more  worth  Poph.  m. 

than  the  land,  the  defendant  may  difclofe  that  by  fpecial  *  I^l^ilfm 
pleading,  and  pray  judgment,  whether  he  (hall  be  charged  ^I#  p°  &  D'cr 
otherwife  than  in  the  detinet  only:  Quod  Powell  conctjjit.  314-    c™.  Jac. 
3dly,  It  was  held,  that  the  defendant  was  charged  as  ex-  6?1,  "ob#  |S*- 
ecutrix  in  this  cafe,  and  that  fo  plainly,  that  there  was  juien  4». 
indeed  no  better  way  to  charge  her  as  fuch.     That  the  Doug  iSj. 
plaintiff  had  her  ele&ion  of  charging  the  defendant  as  exe-  l  w,lf# •4"    * 
cutrix  or  aflignee ;  that  having  charged  her  as  executrix, 
(he  can  only  have  judgment  againft  her  as  fuch.     Sed  ad- 
journatur* 

26.     Churchill  contra  Hopfor*.  [  318  1 

[Mich.   12  Ann.  in  Cane.     1  Wms.  241.  S.  C] 

CIR  Charles  Hop/on  made   Churchill  and   Goodwin  his  Two  executors 
^  executors,   men  of   good  credit:    Goodwin  being  a  J0,.n ifl ** *c" 
banker  received  all  the  money,  but  Churchill  joined  with  o^onVrecritei 
him  in  the  receipts,  taking  his  note  to  (hew  that  he  re-  the  money 5  both 
ceived  not  the  money:  Et  per  Harcourt,  Lord  Chancel-  *c.ebai*e*k 

1         *r  *         *     a         •    •     •  •  1  •  «       fcr  it  to  creditor*. 

lor,  If  two  truitees  join  in  a  receipt,  and  one  receives  the  but  the  aau«i 
money,  he  only  that  receives  (hall  be  liable.     If  there  be  receiver  only  tt 
two  executors,  and  they  join  in  a  receipt,  and  one  only  ltt*tte9t 
receives  the  money,  as  to  creditors  who  are  to  have  the 
utmoft  benefit  of  law,  each  is  liable  for  the  whole ;  though  Ambler  218, 
«ae  executor  alone  might  give  a  difcharge,  and  the  join- 
ing 


ing  of  the  other  was  unneceflary ;  but  as  to  .legatees,  and 
thofe  claiming  diftribution,  who  lure  no  femedy  but  in 
equity,  the  receipt  of  one  executor  {hall  not  change  the 
other )  for  the  joining  in  the  receipt  is  only  matter  of 
form  }  the  fubflantial  part  is  the  aflual  receiving,  and  this 
only  is  regarded  in  confcienoe  («). 


{a)  ft  appears  from  the  report  of  this 
Cafe  in  P.  Jf'ms.  that  Gcodwj*  was 
banker  to  the  teftator,  and  Churchill 
paid  him  a  Aim  of  money  belonging 
to  theeftate;  and  that  fevcral  debt- 
ors on  paying  their  debts, '  required 
Churchill  to  join  in  the  receipts ;  and 
that  Goodwja  becoming  a  bankrupt, 
Cburthill brought  his  bill  to  be  indem- 
nified from  the  executorftiip,  and  againft 
Goodvuytfi  bankruptcy.  The  decree, 
which  is  dated  from  the  regifter's 
book,  by  Mr.  Cox,  in  a  note  to  that 
report,  orders,  "  that  if  the  plaintiff 
joined  with  Goodwyn  in  giving  receipts 
for  any  Anns  of  money  paid  to  Good- 
mtyn,  or  if  he  paid  any  fums,  which 
be  received  from  the  eftate,  over  to 
Goodnvyn  before  his  bankruptcy,  he 
ftould  be  difcharged  thereof.  The 
diftindion  between  executors  and 
tYoftees  is  not  taken  of  by  the  Court 
according  to  that  report,  but  wss  urged 
at  the  bar.  The  fame  diftin&ion  as 
to  the  mere  ad  of  figning  a  receipt 
has  been  recognized  in  Leigh  v.  Barry, 
3  Atk.  583,  ex. parte  Belcbier.  Jmb. 
*i&.  A  ply  n  v.  Brewer,  Prec.Ch.  173. 
Murrtll  v.  Cox  and  Pitt%  Fern.  570. 
f  Mq.  Ab*  247.  It  is  alfo  adverted  to 
In  Sadler  V.  Hobbs,  2  Brv.  Ch.  1 14. 
But  in  all  thofe  cafes  thedecifion  was 
irpori  a  different  point,  except  Aplyn 
t\  Brewer,  which  is  fo  faperficially 
reported,  that  it  does  not  appear  what 
slier  nltnal  decision  was.  The  princi- 
ple, to  which  the  diftindion  is  referred, 
is,  that  one  executor  alone  may  give 
the  difcharge,  and  the  joining  of  the 
Other  is  an  unneceflary  ad. 

But  Ld.  Northingtpn,  in  Weftley  v. 
Clarke,  note  to  Cox's  P.  Wms.  82*, 
and  Finch**  Prec.  Ch.  173.  ex  pre  fled 
his  difapprobation  of  the  diftindion. 
In  that  cafe  there  being  three  exe- 
cutors who  were  not  to  be  answerable 
for  the  ads  of  each  other,  and  One 
of  them  having  called  in  a  mortgage 


and  received  the  money,  the  others 
afterwards  executed  the  affignment 
and  figncd  the  receipt  indorfed.  The 
executor  receiving  having  failed,  Ld. 
Northington  held  upon  a  bill  by  the 
legatees,  that  the  other  executors 
were  not  anfwerable  for  the  money, 
and  that  the  signing  the  receipt  was 
only  evidence  as  far  as  it  goes  of 
the  adoal  receiving  the  money.  In 
Scurfieldv.  Howes,  3  Bra.  Ch.go.  the 
Mailer  of  the  Rolls  faid,  M  it  was 
contended,  that  it  was  the  rule  that 
executors  joining  in  a  receipt  are  both 
liable;  to  that  Tenter  my  distent ;  foe 
I  do  not  hold  that  an  executor  cannot 
in  any  cafe  be  discharged  .from  a  re* 
ceipt  given  for  conformity. 

In  the  following  cafes  one  executor 
has  been  held  reiponfible  for  the  lofs 
of  money  in  the  bands  of  the  other. 
Marrel/v.  Car  and  Pitt,  ttbijup.  where 
they  jointly  (bid  Hock,  and  joined  in 
the  transfer,  but  whether  any  acquit- 
tance was  given  did  not  appear,  and 
each  received  a  moiety  of  the  money ; 
on  the  failure  of  oae,  the  other  was 
held  anfwerable  for  the  whole.  Sadler 
v.  Hobbs,  ubi  /up.  where  A.  and  B. 
executors  joined  in  drawing  a  draught 
for  the  teftator's  money,  payable  to 
a  partnerfiiip  of  A.  and  C.  In  Scur* 
field  v.  Howes,  ubi  Juf.  a  teftatrix  di- 
rected her  executors  A.  and  B.  to  pay 
the  intereft  of  a  mortgage  to  a  perfon 
for  life,  and  ifterwards  gave  the  prin- 
cipal to  another,  and  directed,  that 
if  the  mortgage  should  be  paid  off, 
the  money  (houkl  be  laid  out  in; go- 
vernment fecurisies  to  the  fame  ufc. 
A.  being  dead,  the  bill  dated,  that 
A.  and  B.  received  the  money  and 
laid  it  out,  but  B,,  who  had  failed* 
by  his  anfwer  faid,  that  he  received 
the  whole,  and  A.  no  part  of  it ;  but 
it  was  in  evidence  that  A.  joined  in  the 
reconveyance  and  a  receipt  for  the 
money }  and  no  part  of  it  was  laid  oat 

on 


teretutfOrt. 


tp* 


tm  other  fecurities.  A.*s  executors 
Were  held  liable.  In  all  thefe  cafes  the 
executor  did  more  than  merely  join 
in  a  receipt.  Ld.  Thur/ow,  in  Sadler 
v.  Hobbiy  faid,  he  took  i:  to  be  clear, 
that  where,  by  any  ad  or  any  agree- 
ment of  the  one  party,  money  gets  into 
the  hands  of  his  companion,  whether 
a  co-truftee  or  co-executor,  they 
ihall  both  be  anfwerable.  Fide  Cri/p 
V.  Stranger,  Nelf.  Rep.  109,  By  a 
note  of  IVeftley  v.  Clarke,  mentioned 
in  Mr.  Car's  note  to  this  cafe,  it  ap- 
pears Lord  Northington  faid,  he  fhould 
have  thought  the  co-executors  liable, 
if  they  had  been  prefent  at  the  time 
when  the  money  was  paid.  With  re- 
fpeel  to  truftees,  *uide  Fofttr  v.  Tmonley, 
Cro.  Car.  312*  Bridg  35.  Fellows  v. 
Mitchell  and  Owen,  1  P.  Wms.  81. 
Attorney  General  v.  Randall,  2  1  Fin. 
Ah.  534.  pi.  9.  2  Eq.  Cm.  At.  742. 
Ex  parte  Singleton,  Cox's  note  to  Fellows 
v.  Mitchell. 

Concerning  the  other  diftin&ion, 
'viz.  between  creditors  and  legatees, 
Mr.  Cox  obfervesit  is  not  made  by  the 
decree,  nor  has  it  been  adopted  in 
later  cafes ;  and  Ld.  Thurlow,  in  Sad- 


ler v.  Hohhs%  fays,  "  That  a  creditor 
fhall  have  a  right  to  charge  an  execu- 
tor, and  a  legatee  not,"  ieems  an*  odd 
diftinction.  But  the  ground  of  Ld. 
Barcourt's  diftinclion  fc-ems  to  be,  that, 
when  a  creditor  has  a  right  to  fatisfac- 
tion  at  law,  a  court  of  equity  will  not 
interpofc  to  prevent  his  obtaining  it ; 
but  that  a  legatee  can  only  recover 
by  the  afliftance  of  a  court  of  equity* 
which  will  not  be  given  again  ft  a  per- 
fon  who  was  in  no  default,  and  has 
only  joined  in  a  formal  receipt.  The 
Mailer  of  the  Rolls,  in  Scurfield  v,. 
Howes,  fays,  '•  Perhaps-,  in  a  court 
of  law,  the  figning  the  receipt  would 
be  conclufive  evidence  of  receiving 
the  money  :  I  think  it  is  not  fo  in  a 
court  of  equity."  Probably  Lord 
Harcourt  entertained  the  fame  idea 
concerning  (he  conclufive  evidence  of 
a  receipt  in  a  court  of  law.  But  in 
Stratton  v.  Raftali,  2  T.  R.  366.,  it 
was  ruled,  that  notwithftanding  a  per- 
*  fon  has  joined  in  fignine;  a  receipt,  he 
is  not  at  law  precluded  from  (hewing 
that  the  money  did  not  come  to  hu 
hands> 


execution. 


1.     Oviat  verfus  Vyner« 
[Paf.  iW.&M,  B.R.] 

t  F  on  a  fieri  facias  all  the  money  is  not  levied,  the  writ 
*  muft  be  returned  before  a  fecond  execution  can  be 
taken  out,  for  that  mud  be  grounded  upon  the  firft  writ ; 
and  recite  that  all  the  money  was  not  levied  upon  the 
firft  \  but  if  upon  the  firft  all  the  money  had  been  levied, 
the  writ  need  not  have  been  returned,  for  no  farther  pro- 
cefs  was  ncceflary. 


Where  It  is  he- 
cetfary  to  returA 
a  fieri  f*.  and 
where  not.  Mod. 
Cafes  293,  tec. 
Hob.  58.  Match 
47.     Syd.91. 
Far.  5 1.     5Coi 
90.    Cro.  El. 
S09. 41*00,19+1 


Vol.  I. 


Dd 


3»9 


toectitfort* 


on  a  capias 
after  the  year,  is 
in  execution  at 
die  party's  futt 
without  prayer. 
5  Mod.  io5,icc. 
3  D.  I2a.  p. 
6.  C.  Comb. 
173- 


2.     Wolf  verfus  Davifon(tf). 
[Paf.8W.3.  B.R.] 

Defendant  taken  iN  debt  for  efeapc  of  H.  in  cuftody  by  a  capias  utlagatum 
on  a  capiat  utl.  1  aftcr  judgment,  and  nil  debet  pleaded,  the  jury  found 
a  fpecial  verdift,  viz,  that  the  plaintiff  had  outlawed 
one  J.  S.  after  judgment  upon  a  capias  ad  fatisfsciend. 
fued  out  within  the  year ;  and  that  two  years  after  the 
outlawry  he  was  taken  up  upon  a  capias  utlagatum,  and  the 
fheriff  fuffered  him  to  efcape :  Upon  argument  it  was  ad- 
mitted, That  if  a  capias  utlagatum  had  been  fued  out 
within  the  year,  .no  prayer  had  been  neceffary,  becaufe  the 

Elaintiff  might  have  had  a  ca.  fa.  without  a  fcire  facias  ; 
ut  this  being  after  the  year,  the  queftion  was,  Whether 
he  could  be  faid  to  be  in  execution  for  the  plaintiff  in  the 
original  altion  without  prayer?  And  the  Court  held, 
That  he  was,  though  no  prayer  was  entered,  becaufe  he 
would  have  been  fo  if  he  had  been  taken  within  the  year  ; 
and  here  is  no  difference,  for  the  plaintiff  was  at  the  end 
of  his  procefs  at  the  exigent,  and  no  continuance  nor 
fcire  facias  lies  after  capias  utlagatum,  and  the  very  capias 
utlagatum  which  is  fued  at  his  charge  imports  an  eledion 
of  the  body.  Vide  3  Cro.  918,  850.  1  Ro.  810.  1  Sid. 
280.     5  E.  3.  c.  12.     5  Co.  89.     5  Mod.  200,  &c. 

N.  B;  No  judgment  was  ever  given,  for  the  defendant 
died :  but  Holt,  on  hearing  it,  faid,  they  were  inclined  to 
give  judgment  for  the  plaintiff. 

(a)  Fide  Barnes,  321,  325. 


Clrtb.  404* 
5  Mod.  338. 
Judgment  in 
trefpafs  againft 
four)  who  bring 
error,  and  after- 
wards one  die*. 
The  plaintiff 
cannot  fua  exe- 
cution without 
fugge&ng  the 
dea  h.upon  re- 
cord, but  need 
not  fueici.  fa* 
$how.  405.- 
3  Di  33a.  p.  6. 
S.  C.     Cafca 


3.     Pennoir  vtrfks.  Brace. 

[Trin.  9  Will.  3.  B.  R.     1  Ld.  Raym.  244.  S.  C] 

^pRESPASS  againft  four  defendants,  and  judgment 
^  *  againft  them  in  C.  A.  Whereupon  they  brought  error 
in  B.  R.  for  error  in  fa&  :  After  the  record  certified,  one 
of  the  plaintiffs  in  error  died,  wbese  the  plaintiff  in  the 
original  a&ion  took  out  execution  by  ca.  fa.  againft  all 
four.  Etper  Cur.  it  was  admitted,  ift,  That  the  writ  of 
error  w,as  abated,  adly,  That  if  the  execution  taken 
out  had.  been  againft  three  only,  omitting  the  fourth,  it 
had  been  erroneous,  becaufe  not  warranted  by  the  judg- 
ment. 341y*  That  if  the  execution  had  not  been  fo  long 
delayed  by  the  writ  of  error,  fo  that  it  might  have  been 
te/lt  as  of  the  fame  term  with  the  judgment,  then  the 
death  of  the  one  plaintiff  had  not  been  material,  becaufe 
10  fubfequent 


Mod. 

4 
404. 


&tecutfom  j  3i9 

fubfe<Juerrt  to  the  iefle.     4thly,  The  Court  ruled  tnis  ex-  B.  R.  130.   . 
ecution  erroneous,  and  therefote  fuperfeded  it ;  becaufe  Comb-*4'. 
"the  death  of  thd  party  did  not  appear  to  them  by  any  Ho,t64°* 
ttiatttfr  of  tecotd,  and  till  they  were  fo  apprifed  of  it* 
they  wete  bound  up  by  the  writ  of  error.     5thly,  Suppo- 
fing  that  wete  fuggefted  upOn  recotd,  it  Was  then  dotbtcd 
whether  the  plaintiff  could  have  execution  in  this'  cafe 
without  z  fcire  facias ;  wherein  this  difference  was  taken, 
%*.  Where  any  new  perfon  is  either  to  *  be  better  (a)  or  where  upon  the 
Ktotfe  by  the  execution,  there  muft  be  a  fcire  facias,  h£-  drath  <*  *ny 
Caufe  he  is  a  Granger,  to  make  him  party  to  the  judgment,  ?'„<«£  fac# 
as  in    cafe  of  executor  and   adminiftrator ;    otherwife  "♦'?  "*'    1 
where  the  execution  is  neither  to  charge  or  benefit  any        L  320  J 
new  party,  as  in  this  cafe  where  there  is  a  furvivorfhip ; 
For  there  is  no  reafon  why  death  fhould  make  the  condi- 
tion of  the  furvivors  better  than  before.     Vide  21  H.  ji 
\6.     Mo.  367.     Noy  150.     Carter  112,  193.    (not  re- 
folded.)    Holt  C.  J,  held,  That  a  capias  or  /.  fa.  being  *  Tnft.  471 
in  theptrfonalty,  iftight  futvive,  and  might  be  fued  againft  %?*r  l7\ 
the  furvivors  without  tl  fcire  facias ;  otherwife  of  an  elegit,  Mod!Jol! 
fdr  there  the  heir  is  to  be  contributory. 

(*)  R.  ace.  2d.  Ld.  Ray.  768.  X  Witf.  3q2.  Dong.  6$7.  (615.)  Vide  Stn  2JJ. 


4.     Smaltcomb  verfus  Buckingham* 

[Mich.  9  Will.  3.  B.  R.     1  Ld.  Raym.  251.  S.  C.     Comyns 
3$.  S.  C] 

rf    And  B.  had  each  a  feveral  judgment  againft  C.     A.  TVo  fi.  fa.  ddl- 
yi%  fues  out  zfi.fa.,  and  delivers  it  to  the  fheriff  about  d"c££e£m*ff 
nine  in  the  morning  to  be  executed*     Afterwards,  about  who^xccuteVthi 
ten  o'clock,  B.  fues  out  a  fi.  fa^  and  brings  it  fo  the  i*ftfirtt;  the 
fheriff  forthwith,  and  defires  it  may  be  executed  9  accord-  "*7'Vn'i 
ingly  the  iheriff  executes  the  hdfi.fa.f  and  after  that  ex-  fjawe  t^the*  " 
ecutes  the  firft  yf.yi.,  and  takes  the  fame  goods  apain  that  p'amtiffimhe 
Were  taken  upon  B.'s  ex':  ution,  and  up!:  11  this  the  firft  ^;ft    3Cre. 
veridee  brought  troyer  againft  the  fecond  vendee,  and  the  2?7t.  M0.402- 
iheriff :  And  it  was  held  per  Cur.  That,  as  the  goods  were  tra-  EJ-  sec- 
bound  from  the  day  of  the  tefle  of  the  writ  at  common  ^*  c*£  d4^« 
law,  fo  now  by  29  Car.  2.  c.  3.  they  ate  bound  from  the  0.^5292. 
day  of  the  delivery:  But  at  common  .law,  if  two  writs  3D.  319.  P.  $4 
Tiad  been  of  the  fame  tefle,  the  (hetiff  was  bound  to  exe-  J  m^.C' 6. 
Cute  that  firft,  that  was  firft  delivered.    By  the  fame  Comb. 42S." 
.  rfeafon,  if  two  writs  of  fieri  facias  come  to  the  fheriff  in  c*'1^  4*9- 
one  day,  he  ought  to  execute  that  writ  firft  which  came  Hoit^oi.59" 
to  band  firft,  for  he  has  noele&ion:  And  in  this  cafe  Cafes.  A.14&. 
Dda                              ther* 


3?o  OEmuttOiU 

there  is  a  prius  and  a  pofttrius  in  the  fame  day  (a).  In  con- 
fequence  the  fheriff  makes  himfelf  liable  for  executing  the 
writ  firft  that  came  laft,  and  mud  anfwer  it  to  the  party 
that  brought  the  firft  writ,  who  may  bring  an  a&ion 
againft  him  j  but  the  execution  (hall  ftand  good :  Judg- 
ment for  the  plaintiff.  Otherwife  it  would  have  been, 
had  he  delivered  his  writ,  but  bade  the  fheriff  day  execu- 
tion till  another  day. 

N.  B.  The  cafe  was  here,  that  he  who  brought  the 
firft  fi.  fa*  told  the  (heriff  he  was  not  in  hafte,  fo  took 
out  no  warrant,  nor  left  any  (b)  fee ;  and  this  inclined  the 
opinion  of  the  Court  more  ftrongly  againft  him  (c). 

(a)  R.  ace.  1  T.  R.  731.  In  Rot  another  a Aion  brought  the  fame  term, 
ex  dem.  Wrangham*  3  Wilf.  274.  the  without  alleging  a  priority,  and  relied 
demife  of  the  leffor  of  the  plaintiff  upon  the  fi&ion  of  the  term  being 
was  laid  on  the  day  of  his  anceftor's  only  one  day ;  but  the  plea  was  di£ 
death,  which  was  objected  to  on  ac-  allowed ;  and  Lord  Mansfield  (aid, 
count  of  the  rule  of  there  being  no  "  though  the  law  does  not  in  general 
fraction  of  a  day ;  but  the  Court  over-  allow  the  fradion  of  a  day,  yet  it  ad- 
ruled  the  obje&ion,  forficlio  legis  tumi-  mils  it  in  cafes  where  it  is  neceffary  to 
item  ladcre  debet ;  but  aid  much  it  may ;  diftinguifh  ;  and  I  do  not  fee  why  the 
and  by  fiftion  of  law  the  whole  term,  very  hour  may  not  be  fo  too,  where  it 
the  whole  time  of  the  affizes,  and  the  is  neceffary  and  can  be  done."  Vide 
whole  feflion  of  parliament,  may  be  alfo  Johnfin  v.  Smith,  2  Bur.  9501 
and  fometimes  are  confidered  as  one  1  Bl.  215. 
day,  yet  the  matter  of  fadk  mall  over-  (£)  ift,  Vide  1  Wilf.  44. 
turn  the  fidtion  in  order  to  do  juftice  (c)  Vide  Hutcbinjon  v.  fobnfimt 
between  the  parties.  So  in  Coombe  1  T.R.  729.  Rybote  v. Peckbam,  I  T.R. 
v.  Pitt,  3  Bur.  1423.,  I  BL  437.  the  73r.fr. Bradley s.ffyndbam,  \Wilf.+±. 
defendant  in  a  qui  tarn  a&ion  pleaded 


5.     Mofely  verfus  Warburton. 

[Mich.  9  Will.  3.  B.R.     x  Ld.  Rayni.  265.  S.C.] 

Bifliop's  power     f\N  a  fieri  facias  againft  Warburtm*  a  fellow  of  Win~ 
™cSn? fC"  eieM  Colb&>  thc  *«"'  returned  clericus  beneficiatus 

nullum  habens  laicutn  feodum.  Hereupon  a  fieri  facias  de 
bonis  eccleftaflicis  iffueel  to  the  bifhop,  whofent  his  mandate 
to  the  warden  and  fellows  of  the  college  to  fcquefter  his 
[  3  * *  J  falary,  and  they  refufed.  The  bifhop  now  moved  to 
know,  whether  he  might  not  compel  them  by  ecclcfiafti- 
cal  cenfures.  The  Court  afked,  Whether  this  were  an 
ecclcfiaftical  conflitution  ?  The  univerfities  they  faid 
were  not,  for  they  have  no  cure ;  but  are  only  focieties 
ad  fiudettcktm  V  orandum  ;  but  a  prebend  is  an  ecclefi- 
aftical  benefice.  And  in  fuch  cafe,  if  a  pnsbftnd  have  a 
fole  diftinft  corps,  it  may  be  fequeftered;  but  where  he 
is  only  a  member  of  the  body  aggregate,  and  tljp  inhe- 
ritance is  in  the  dean  and  chapter,  there  cannot  be  a 
1  fequeftratiou.  Per  Cur*  Let  the  bifhop  do  as  he  ought  by  law. 
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6.     Coot  verfus  Lynch. 

[Mich.  10  Will.  3.  B.R.    i  Ld.Raym.  427.  S.C.] 

JUDGMENT  was  given  in  Inland,  and  on  a  writ  of  earth.  460. 
error  affirmed  in  B.  R.  here,  and  cods  taxed,  and  a  fjjjji^"/ 
capias  fued  out  of  the  King's  Bench  here,  dire&ed  to  the  b.  k.  in  Ireland 
fheriff  of  the  fame  county  in  Ire/and,  to  take  the  defend-  *&™*A  here, 
ant  for  thefe  cofts :  but  upon  motion  the  execution  was  ^ed^Jrit 
fet  afide,  becaufe  there  can  be  no  fuch  writ.     The  me-  out  of  B.  R.  in 
thod  is  to  have  a  writ,  reciting  all  the  proceedings  here  in  Ir^an^  *  Bulft# 
England,  direfled  to  the  judges  of  the  King's  Bench  in  "c^:  ^V*  V 
Inland,  requiring  them  to  iffue  procefs  of  execution:  and  inft.  73.  3Cro. 
by  this  mandatory  writ,   the  caufe  is  reftorcd  to  that  *7,#    3D*9*« 

courts  tfc«5:S£ 

,  %   ,,.,   *  r>  r%  37*«  Lilly  Entr. 

(*)  Vidi  6  G.  I.  c.  5.     22  G.  3,  c.  53.  a25f  %yu 


7.     Kingfdale  verfus  Mann. 

[Trin.  2  Ann.  B.  R.] 

IT^HE  (heriff  delivered  poflefSon  by  virtue  of  an  habere  what  U  diflqrb- 
*   facias  poffejftonem  in  the  morning:  fome  hours  after  anceofexecu-Um 
the  (heriff  wis  gone,  and  the  party  in  poffeflion,  the  de-  *\££^J?*% 
fendant  came  and  turned  him  out  again.     Et  per  Cur.   If  s.c.  if  5/29S, 
the  plaintiff  had  been  turned  out  immediately  after  he  was  Holt.  »S4-  Str» 
put  into  poffeffion,  or  while  the  -iheriff  and  his  officers    3°" 
were  there,  an  attachment  might  have  been  granted  ;  for 
this  had  been  a  difturbance  to  the  execution,  and  a  con- 
tempt ;  but,  being   feveral  hours   after,  Curia  dubitavit, 
2dly,  It  was  agreed,  that  the  Court  might  grant  a  new 
habere  facias  poffejfionem,  if  the  firft  was  not  returned. 


8.     Perkins  verfus  Woolafton, 

[Paf.  3, Ann.  B.R.    2  Ld.  Raym.  1256.  S.C] 

*  r  322 1 

A     Writ  of  error  is  zfuperfedeas  from  the  time  of  the  al-  s  Mod  1  to, 
lovyance.  and  that  is  notice  of  itfelf ;  but  if  the  de-  139*  S.C  Writ  of 
fendant  have  notice  before  allowance,  it  is  from  the  time  '"or  i$  d  |,J**r" 
of  that  notice  a  fuperfedeas  :  But  if  a  writ  of  execution  tion  (not  begun 
be  executed  *  before  a  writ  of  error  allowed,  or  notice,  to  be  executed) 
it  may  be  returned  afterwards.     The  utmoft  length  of  2^2,"^" 
time  the  law  allows  for  executing  a  writ,  is   the  day  tjCe.    iVent. 
whereon  the  writ  is  returnable  ;  and  it  is  not  executable  3°»  Cro*  J*c« 
D  d  3  any 


3** 


detention* 


534.  1  Vent,  any  Ibnger  that  day  than  the  Court  fits.  So  long  as  it  i* 
3°*  k**'  ,57"  cxecuta^^e>  DUt  not  executed,  the  allowance  of  a  writ  of 
Hob.  V*?9Jf£  *"or  is  *  fuperfedeas>  but  not  afterwards  («). 

140.  3  Salk.  133.  1  Sid.  44.  %  Ley.  5.  1  WUfon  16.  4Str«ige  631,  867,  1186.  4  Bur.  1340 
Rep.  xi 83. 


(a)  If  an  acuon  is  brought  upon  the 
judgment  pending  error,  and  judgf 
ment  obtained  in  the  fecond  aftion*  .it 
will  not  be  fet  afide,  but  the  Court 
will  flay  proceedings  upon  it.  Tajwcll 
v.  Stone,  4  Bur.  2454. ;    and  if  exe- 
cution is  (bed  out  thereon,  it  will  be 
fet  afide,    Benivell  v.  Black,    3  7*.  R. 
643.     There  is  a  difHn&ion  between 
the  cafes  where  an  action  is  brought 
in  the  King's  Bench  on  a  judgment  of 
the  Common  Picas,  and  where  brought 
upon  a  judgment  of  the  King's  Bench. 
In  the  firft  cafe  the  Court  will  not  ftay 
proceedings,  pending  a  writ  of  error, 
without   the  defendants  giving  judg- 
ment in  the  fecond  action ;  but  in  the 
other  cafe  thefe  terms  nuke  no  part 
of  the  rule,  becaufe,  in  general,  actions 
on  judgments  are  vexatious,  and  the 
plaintiff  might  have  his  execution  on 
the  firfl  judgment.  Bates  v.  Lockivood, 
1  T.  R.  637.      Vide  Gribble  v.  Abbot, 
C&wp.  72.     Allowance  of  a  writ  of 
error  is  ajuperfedeas  to  the  writ  of  exe- 
cution, and  to  all  the  fubfequent  pro- 
ceedings  founded    thereupon.     The 
writ    of    execution   and   proceedings 
again  ft  the  bail  may  be  fet  afide  in  one 
rule.    Dudley  v.  Stokes,  z  Bl.    1183. 
When  error  appears   to  be  brought 
merely  for  delay,  the  Court  will  not 
Hay  execution,  as  if  it  is  brought  on  a 
judgment  of  nonfuit,   the  defendant 
may  levy  execution   for  cofts.  Kempt 
v.  Macau! ey,  4  T.  R,    436.     Rex  v. 
Bennett,  H,  Bl  4^2. 

The  Court  refufed  to  ftay  proceed- 
ings in  an  action  on  the  judgment, 
where  a  writ  of  error  appeared  to  be 
brought  for  delay.  Ent<wifile  v.  Shep- 


herd, 2  7*.  R.  7 &.  But  execution  was 
flayed,  nofwithftaoding  the  plaintiff  of* 
fered  to  the  defendant's  attorney  t* 
waive  the  judgment  if  be  wpultf  point 
out  any  error,  whkh  was  refufed* 
Chrijlie  y.  Richardjcn,  3  T*  R.  7*. 
How  it  is  to  be  ma  J£  put  thqt  error 
is  brought  for  delay,  is  matter  of  evi- 
dence in  each  cafe.  Kemp*  v.  Macau- 
ley,  ub.  /up.  Where  the  defendant's 
attorney  undertook  that  the  debt  mould 
be  paid,  if  the  plaintiff's  attorney  , 
would  give  time,  which  the  latter 
agreed  to  do  provided  no  delay  was 
intended  by  the  other  fide ;  the  de- 
fendant afterwards  brought  error,  and 
a  rule  for  flaying  execution  was  fet  a 
afide.     Gates  v.  &cfi,  2  T*  R.  1 8 ] . 

U  bail  is  not  regularly  put  in,  the 
writ  of  error  is  qor  a  fuperfedeas  of 
execution.  Lane  v.  Bacchus,  2  T.  R. 
44.  Buddy  v.  Gijfotd,  Comjns  321. 
Pitt  v.  Coney,  I  Sir.  476.  Where 
the  writ  of  error  is  taken  out  beforq 
final  judgment  figned,  bail  mufl  be 
put  in  whhin  four  days  after  ftgningr 
judgment.  Jacques  v \  Nixon,  if.i. 
a  79. 

Execution  after  error  allowed*  an4 
bail,  is  irregular,  though  the  writ  of 
error  was  returnable  before  judgment 
figned,  if  it  was  figned  the  fame  term. 
Barnes  107,  198,  260.  Vide  Str.  63  x. 

The  allowance  of  a  writ  of  error  is 
itfelf  a  fuperfedeas,  the  fervice  of  the 
*  allowance  is  only  material  to  bring  the 
party  into  contempt,,  if  he  proceeds  to 
fue  out  execution  afterwards.  J  awes 
v.  Nixon,  ub.  /up.  Qapron  v.  4rche,r% 
X  Bur.  340. 


9.     Booth  verfus  Booth. 

[Mich.  3  Ann.  B.  R.] 


Where 
is  tUyed 
jupclion 
ter  the  year, 


execu  tio  TjT  injuncYion  out  of  Chancery  the  defendant  ftayod  the 
^tUJ^af-    .     Pk"nt*fr,s  execution  a  year  and  upwards;  the  injune* 


tion  being  diflblved, 


the   plaintiff  took   out  execution 

without 


without  a  /W«  facias,  and  this  waa  referred  to  the  Court  £f  «[»& 
for   iaegularity:    The  plaintiff  inGfted,    that    he  was  sh  - 

ftipSiy  th/acl  of  ^defendant,  and  that  if  the  de    ,M£.  7 
fendant  had  fufpended  it  by  writ  of  error  fo  long,  he  had  ^  ^  ^ 
been  at  liberty  to  take  execution  without :  a ifan *  focus.  a88.  s.c. 
Std  per  Curiam,  We  cannot  take  notice  of  the  Chancery 
injunction,  and  you  might  have  taken  out  a  wnt  of  exe- 
cution,  and  continued  it  by  vice  ernes  nonmtfit  breve.     A 
faperjedeas  quia  improvide  was  awarded  to  the  execution  («). 

WI„M^//v.Cr..2^.66o   -dme  foP^^;  £^ 

a  defendant  having  obtained  a  rule  to  held,   that  tne  ruie  6 

fliew  caufewhy  an  execution  (hould  i^t^^'£akSLdSJil 

not  be  fet  af.de,  being  fuedout  after  a  ^^fcX *£  "*>'  «*« 

year  from  the  judgment,  .without  a  fendant,  and  ougm  «w 

}™fo.,  butthedela%ad.rife«onthe  *W*^*Jt&!£& 

Wofthe  defendant,  by  bUls  in  Chan-  cafioned  •«jr«w*lf>  »,d  aUCMrS 

iery  for  injnnaions,   and  obtaining  the  rale  with  colts. 

10.     Clerk  verfus  Withers. 

[Mich,  s  Ann!  B.  R.    a  Ld.  Raym.  1072.  S.  C.J 

A  DMINISTRATOR  recovered  judgment  andfued  out  ««W|w 
A  a  &„•  /«««,„  aDd  delivered  it  to  the  ftenff  die  nrft.V)^  g  £ 
of  ^«f«/?.-  the  fheriff  feifed  the  defendant  s  goods,  and  .HoU  J03, 64<i, 
afterwards,  viz.  the  9th  of  September,  the  ^iniftrator 
died;  the  fheriff  returned,  that  he  had  feifed  goods  to 
the  value, /W quod  remanent  in  minibus  pro  defefu  empiorum  : 
And  afterwards,  viz.   the  aoth  of  September,   the  faid 
fheriff  was  removed,  and  a  new  fheriff  fworn  in.     Ana 
now  the  defendant  fued   a  fcire  facias  againit  the  old 
fheriff,  to  have  his  goods   again }   and  judgment  being 
aeainft  him  in  C.  B.,  error  was  brought  here,  and  od- 
ieaed  for  the  plaintiff  in  error,  that  the  execution  was 
abated,  and  no  body  could  pcrfeft  it  j  not  the  executor 
of  the  adminiftrator,  becaufe  he  came  in  in  auUrdrmt  {    *  {  3-3  J 
and  the  adminiftrator  de  bonis  non  could  not,  forhe  was  .  jo.*+s,  ,»». 
paramount}  and  that  this  was  not  within  the  ny-ar-  \  cro.'its,  i*j. 
c.  13.,  for  that  only  regarded  the  cafes  after  verdict.   But  Cro  H>  4„. 
Per  Cur.  This  /cite  facias  is  not  maintainable j  and  tnele  Cro.  J«.  194; 
points  were  refolved :  ,        . 

ift,  That  the  plaintiff's  death  did  not  abate  the  execu-  ^  fteU§ 
tion:  and  that  the  fheriff,  notwithftanding  that,  might  abatei  not  by 
proceed  in  it,  becaufe  the  fheriff  has  nothing  more  to  do  £HS»"« 
with  the  plaintiff,  for  the  writ  commands  him  to  levy  ana  f  s;d  ^     » 
brine  the  money  into  court,  which  the  plaintiff  s  death  Cro.  *»;,  45 1, 
does  no  way  hinder:  •  Befides,  an  execution  is  an  entire  **  £..£«. 
thing,  and  cannot  be  fupcrfeded  after  it  is  begun.  ,  ^M.  7<>.   » •  • 

'      R0U.Abr.j91.    D>«.  99.  pi- 57- "Vent.  41. 1  J°- J*«. 

Dd4  adly.That*' 
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sheriff  that  b€-        2dly,  That  the  old  (hcriflF  has  not  only  authority,  but 

Silend!"011  *s  bound  an<*  compellable  to  proceed  in  this  execution i 

though  office  for  the  fame  perfon  that  begins  an  execution  {hall  end  it, 

expire*.   Mud.  anj  a  dijlringas  nuper  vieecomitem  lies.     Of  thefe  there  be 

Cafct  297.  tWQ  foU8 .  onc  js  tQ  jjft^^  thc  0y  (hcriflF  to  fell  and 

bring  in  the  money ;  the  other  to  fell  and  deliver  the 
money  to  the  new  (hcriflF  to  bring  into  court :  Which 
plainly  (hews  his  authority  continues  by  virtue  of  the 
firft  writ.  Vide  Raft.  164.  Tkef.  Brev.  90.  34  H. 
6.  36. 
Secure  d^tfls  jdly,  That  when  the  (hcrifF  had  feized,  he  was  com- 
defendant'spro-   pcllabie  to  return  his  writ,  and  made  himfelf  liable  at  all 

*  l«er  y.    2  Saund.   *  ^  *  r 

400.  M-402.  Events  (acts  of  God  excepted)  to  aniwer  the  value  of 

Ante  no.  And  the  goods  according  to  his  return.     3  Cro.  390.     1  Cro* 

Cr"  Car!^.?*?'  459-  anc*  ^y  t^ie  fc*2ure  the  property  was  diverted  out  of 

1  Sid.  438.    "  the  defendant,  and  in  abeyance. 

a  Saund.  345.         4thly,  They  held,  that  the  defendant  was  difcharged  •, 

sM^'.wV.  becaufe  the  plaintiff  having  made  his  eleftion,  and  the 

1  Lev.  282.  defendant's  goods  being  taken,  no  farther  remedy  could 

2  Mod.  ii*  40,  kc  had  againftthe  defendant,  but  againft  the  (JieriflF  onry. 

He  may  be  compelled  to  return  his  writ :  If  it  be  a  falfe 
return,  an  a£tion  lies ;  if  he  returns  a  feizure  and  faleA 
he  h^s  the  money ;  if  he  has  feized  and  not  fold,  that 
does  not  difcharge  but  excufe  the  (heriff,  and  therefore 
the  plaintifF  may  have  a  venditioni  exponas  to  the  fheriflF, 
if  he  continues  fn  office ;  if  out  of  office,  a  dtftringas 
nuper  vicecomitem,  and  then  he  tr.ult  fell, 
sttt.  17  Car.  9.  5thly,  That  fince,  by  the  17  Car.  2.  c.  13.,  an  admini- 
!«?*   M^°d"    ftrator  de  bonis  non  may  commence  an  execution  on  a 

3S4.      Mod.  .  i«ii  t       •     »/v  -• 

Ca/e«  296, 298.  judgment  obtained  by  an  executor  or  admimitrator,  it  is 
but  reafonable,  and  within  the  equity  of  that  aft,  that 
an  adminiftrator  de  bonis  non  (hould  be  permitted  to  per-* 
fe£fc  an  execution  thus  begun  ;  (or  the  right  now  comes  to 
him.     Judgment  affirmed. 


[  3M 1  ^paction  of  OTor&Su 


j.     Rex  vtrfus  Bear, 

[Hill.  10  Will.  3.  B.  R.     1  Ld.  Raym.  4,14.  S.  C.] 

Difference  be-  "INDICTMENT  far  making,  writing,  composing,  and 
effX^Poftt  .collcaing  divc"  libels,  in  uno  quorum  ccntinetur  inter 
417, 646.  s.c!  aliajuxta  tenorem  &  ad  effetlumfequem? :  Upon  not  guilty 

a  vcr- 
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«  Yerdift  was  for  the  king ;  and  upon  a  motion  in  arreft  S  Salk.  216. 
of  judgment  it  was  held,  that  this  was  a  fufficicnt  fetting  cS»  b^r." 
forth  the  words  of  the  libel ;  but,  had  it  been  only  con-  %i%.  Holt.  122. 
tinetur  ad  effe&um  fequent\  that  would  not  have  done; 
for  that  would  not  import  a  famenefs  in  words,  but  in 
fenfe  and  conftruction  only. 

But  junta  tenorem  imports  the  fame  words,  for  tenor  is 
a  tranfeript  or  true  copy,  which  it  cannot  be  if  it  differs 
from  the  libel.  Co.  Ent.  116.  Reg.  169.  a.  Saltajb's 
Cafe,  Hill.  33  if  34  Car.  2.  B.  R.     Rot.  1 15. 

2.     Wyat  verfus  Aland. 

[Trin.  i  Ann.  B.  R.     a  Xd.  Raym.  977.    S.  C  but  not  S.  P.] 

AN  action  qui  tarn  was  brought  by  an  informer  againft  Where  worfa 
one  Aland  for  taking   more  than   ftatute-intereft ;  SSfcSttrJrf. 
and  he  declared,  that  the    defendant  Aland  had  lent  to  tions,  that  {hall 
to  one  Nicholfon  200 1,  for  fo  long,  and  that  at  the  day  of  **  ta^n  *hif* 
payment  it  was  corruptly  agreed  between  them  the  faid  J^Sonor 
Aland  and   Nicholfon,  that  (he  faid  Nicholfon  fliould  give  agreement,  and 
the  faid  Aland  40/.  pro  deferendo  iff  dando  ulteriorem  diem  n°*  th»ct*h"* 
folutionis,  viz.  tiel  jour  praditlo  Aland;  whereas  Aland  was  6  Mod  ^# 
not  the  perfon  to  pay,  for  it  was  he  that  lent  the  money;  s.  c.   Holt 
and  it  was  objected,  that  this  was  nonfenGcal  and  impof-  *°9 
fible,  and  that  the  ftatute  of  jeofails  would  not  aid  a  penal 
information :  The  counfel  of  the  other  fide  urged,  that 
the  nonfenfe  (hould  be  rejected,  and  then  the  declaration 
would  be  fufficicnt-,  and  cited  1  Mod.  42.     2  Sound.  96. 
2  Cro.  349.     Hall  and  Bonithon.     Holt,  C.  J.  Where  a 
matter  fct  forth  is  grammatically  right,  but  abfurd  in  the 
fenfe  and  unintelligible,  we  cannot  reject  fome  words  to 
make  fenfe  of  the  red,  but  muft  take  them  as  they  are  ; 
for  there  is  nothing  fo  abfurd  or  nonfenGcal,  but  what  by       .  - 

rejecting  and  omitting  may  be  made  fenfe  j  but  where  a       l  3^5  J 
matter  is  nonfenfe  by  being  contradictory  and  repugnant  where  nonfenfe 
to  fomewhat  precedent,  there  the  precedent  matter  which  flul1  **  rtJcfted* 
is  feofe  (hall  not  be  defeated  by  the  repugnancy  which 
follows,  but  that  which  is  contradictory  fhall  be  rejected  \ 
as  in  ejectment  where  the  declaration  is  of  a  demife  the 
fecond  of  January,  and  that  the  defendant  poftea,  fciL  the 
firft  of  January  ejected  him  :  Here  the  fcilicet  may  be  re- 
jected, as  being  exprefsly  contrary  to  the  pqfiea  and  the 
precedent  matter,     adly,  He  feemed  to  hold,  that  an  in-  Vide  %  ***. 
formation  upon  a  penal  ftatute  by  a  common  informer  was  ^wif.  2<6?*7* 
not  within  the  ftatutes  of  jeofails,  otherwife  of  an  informa- 
tion by  a  party  grieved.  3<ily,  He  held,  that  the  word  dando 
was  applicable  to  Nicholfon,  zxxAfolutionis  to  Atland;  fo  that 
.     it  bore  this  meaning,  viz.  for  giving  afartber  day  to  Nicholfon 
of  payment  U  Aland,  fince  he  was  to  receive,  and  the  money 

was 
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vide Rq>. b.r.  Was  to  be  paid  to  htm ;  and  where  a  matter  is  capable 

cSrofcT1*1"  ^  diffcrcnt  meanings  that  (hall  be  taken  which  will  fop- 

Pleader,  c.  28.    port  the  declaration  or  agreement,  and  not  the  other, 

3d  ed.  vol.  5.  pa.  which  would  defeat  it.    Powe/ly  J.  differed  at  to  the  firft 

**''     *77#      point,  and  was  of  opinion,  that  words  unnecefiary  ought 

in  conftru&ion  be  omitted  or  reje&ed,  though  they  are . 

not  repugnant  or  contradi&ory,   but  **  €*teru  omnibus 

agreed  with  the  chief  juftice.    Adjournatur. 


Cjcttnfiutfljment, 


Gage  or  Gray  verfus  A  don. 


[Hill."  11  Will.  3.   B.R.    Intr.  HiU.    q  Will.  3.    Rot  *?), 
ox  243.    Comynt  67.  S.  C.    1  Ld.  Rayra.  515.  S.  C] 

^  tJ£*Bar.  T\  EB  T  againft  the  adminiftratrix  of  her  hufband  for  6o£ 
J?£TbetJeen  "  .  for  rent  incurred  in  the  life  of  the  in teftate,  on  a  demife- 
obligor  and  by  deed  to  the  inteftate ;  the  defendant  pleaded,  That  the 
^JfJiS  inteftate  dum  ipfa  pre/at  defender*  fola  fuU  conceffttfi  tenerl 
by  the  intermar-  by  bond  to  her  in  2000/.  with  this  condition  indorfed* 
liage.  Carth.  wz.  That  in  cafe  the  obligor  and  (he  intermarried,  and 
b!r.z8s!  s.3c!  l^e  w^c  Survived,  and  the  obligor  left  her  1000/.,  then  to- 
Halt  309!  *  "  be  void ;  and  farther  pleads,  That  they  intermarried  \ 
iftvoh  LiiUc'a  (hc  furvived;  that  he  did  not  leave  her  1000/,,  that  (he 
5*a.ai*ve«i?'  t0°^  letters  of  adminiftration ;  that  250/.  came  to  her 
480.  *8i.  hands,  which  *  (he  retains  in  part   of  fatisfa&ion  \  and, 

*  Wmf.  243-      that  fhe  hath  not  affets  ultra.    The  plaintiff  demurred* 

But!.  Co.  L.  a  64.    —    A      n     ,  * 

*.!».i.35i.n.i.  Et P^  Cur; 

Milbourn  v.  Ewart  and  others,  5  T.  Reports,  581  to  587. 

*  T  126I  ift,  An  adminiilrator  may  retain  a  bond-debt  due  ta 
Adminiitrator  himfelf,  notwithftanding  that  rent  is  due  from  the  intef* 
may  retain  a  tatc j  for  whether  the  demife  be  by  parol  or  by  deed,  the 
re^toVcSnn1^  rcnts  arc  o{  e<lual  naturc>  ***&  neither  is  fuperior  to  a  debt 
plead  a -bond  to  by  fpecialty.  Qn  the  other  hand  a  debt  by  fpecialty  i* 
another.  3  u?.  equal  but  not  fuperior  to  them,  therefore  an  executor  may 
36Bur.  1380.  plead  payment  of  one  againft  another,  or  a  recovery  of 
a  Vch't.  184!  one  againft  another ;  but  in  debt  for  rent  he  cannot  plea4 
x  Vcr.  49°«  there  is  a  bond-debt  due,  nor  vice  ver/a^  which  is  all  that 
Com.  145-  can  bc  coHe&cd  from  2  Vent.  184.  the  cafe  obje&cd. 

An* 
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fa&Hohy  C  J*  held,  That  the  bond-debt' was  ex-  3T.  Rep.  594* 
tinguifhed  by  the  intermarriage,  becaufe  it  was  a  prefent 
dp&,  and  the*  condition  made  no  alteration  3  for  the  con-  %  Vent  481* 
dition  is  not  precedent,  nor  does  the  debt  arife  on  the 
event  of  that :  If  it  were,  then  in  debt  upon  a  bond,  the 
plaintiff  muft  always  (hew  the  condition  broken ;  whereas 
if  the  defendant  craves  oyer  and  demurs,  the  plaintiff  muft  # 
have  judgment  5  for  the  condition  is  fubfequent,  and  the 
obligor  may,  if  he  will,  pay  the  money  due  on  the  bond 
without  regard  to  the  condition. 

If  this  be  a  prefent  duty,  then  he  held  the  tntcrrnar-  Skfo.4°9>4K>i 
Triage  extinguifhed  it  ex  cgnfequtnti,  fpr  the  hufband  and 
wife  are  one  perfon;  the  hufband  was  the  perfon  en- 
titled to  receive  the  money,  and  that  in  his  own  right ; 
therefore  he  could  not  at  the  fame  rime  be  the  perfon 
bound  to  pay ;  and  no  intention  of  the  parties  can  alter 
the  law. 

The  Chief  Juftice  admitted.  That  if  a  feme  executrix  F«"c  «•«** 
of  an  obligee  marries  the  obligpr,  that  will  work  no  ex-  fajj££ t» 
tinguifhment,  becaufe  the  hufband  is  to  receive  it  in  outer  cxtinguiihiocat 
droit ;  it  would  be  a  devajtavit  by  conftru&ion  of  law,  Aal?  &. 
which  being  a  wrong,  cannot  be  ;  fo  if  a  man  hath  a  term 
in  right  of  his  wife,  or  as  executor,  and  purchafes  the  re- 
verfion,  this  is  no  extinguifhment )  becaufe  he  hath  the 
term  in  one  right,  and  the  reverfion  in  another.     In  that 
cafe  the  difference  of  the  rights  hinders  an  extinguishment, 
becaufe  a  third  perfon  is  concerned  and  may  be  prejudiced, 
which  cannot  be  by  aft  in  law. 

Alio  he  admitted,  if  one  promifes  a  feme  fole,  in  con-  Noy  26. 
^deration  that  (he  will  marry  him,  he  will  leave  her  fo 
much  in  cafe  (he  furvive,  or  covenants  in  the  fame  man- 
ner, that  is  good ;  becaufe  though  the  covenantor  and 
covenantee  be  prefent,  yet  they  raife  no  prefent  duty,  but 
only  a  future  debt  upon  contingency,  which  cannot  hap- 
pen during  the  coverture ;  and  this  is  precedent  to  the  duty, 
and  muft  be  fpecially  declared  upon.  *  T  *27  1 

Alfo  he  faid,  That  where  the  wife  hath  any  right  or  Hufband  may 
duty,  which  by  polfibility  may  happen  to  accrue  during  the  rcieafeduty 
coverture,  the  hufband  may  by  rekafe  difcharge  it  j  but  ,^k"3rt^J^ 
where  the  wife  #  hath  a  right  or  duty,  which  by  no  pof-  t0  the  wife  dor. 
Ability  can  accrue  to  her  during  coverture,  the  hufband  *"S  &e  cover- 
cannot  releafe  it.  #     %£*  otht4W* 

But  Gould  and  Tttrtont  Juftices,  were  againft  the  Chief  *  * 
Juftice,  becaufe  it  would  fubvert  the  marriage  agreement  5 
and  they  held  the  debt  was  only  fufpended,  the  rather  be-, 
caufe  it  was  not  payable  during  the  coverture,  but  was  a 
debt  on  contingency  ;  fo  that  if  the  feme  dumfola  had  re* 
leafed  all  demands,  the  debt  had  not  been  extinguifhed. 
2  Cro.  170.  r  Sid.  58.  e  Co.  70.  b.  Moor  855.  Litt.  Dyer6,7  Moor., 
Jt.  32.     Hetl.  12.      Noy  26.     Hutt.   17-      Hob.   216.  l^0^6' 

t  Cro*- 
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LiuR.    87. 
1  Vent.  344. 


jFair*,  t^arfcet*,  ant)  Colfo 

a  Cn*.  571.  16  if.  8.  7.  *.  1  Cr*.  373.  8  Co.  136. 
x  Injt.  264.  J.  343.  3.  11  H.  7.  4.  J.  Dyer  140* 
Butt*  it  1.     1  Roll's  93$.   Y*lv.  156,   PmlmrW   2  Cr». 

222(a). 


(a)  The  defendant  filed  a  bill  in 
equity  againft  the  heir  at  law,  and  the 
mortgagee  of  freehold  and  copyhold 
eftates,  mortgaged  by  the  inteitate, 
to  redeem  and  be  let  in  to  have  fatif- 
fa&ioft  of  the  bond.  The  Lord 
Keeper  faid,  if  the  bond  were  exe- 
cuted, (which  being  doubtful  was 
ordered  to  be  tried,)  the  Court  would 
fupport  it  as  a  bond;  and  that  the 
freehold  and  copyhold  being  mort- 
gaged together,  the  .plaintiff  mould 
redeem  both.  Adon  v.  Adon,  Prec. 
Ch.  137.  2  Fern.  280.  Eq-Jb.  63. 
Vide  Cemnel  v.  Buckie,  2  P.  Wnu.  242. 
In  Milbwrn  v.  E<wart,  5  T.  R.  381., 
the  plaintiff  brought  an  action  againft 
her  hufband's  executors,  upon  a  bond 


given  before  marriage,  with  condition 
for  payment  of  3000/.  at  the  expira- 
tion of  twelve  months  after  the  dc- 
ceafe  of  the  obligor.  The  internum 
riage  being  pleaded  in  bar,  the  plaintUF 
replied,  that  the  bond  was  given  in 
contemplation  of  the  marriage,  with 
intent  that  if  the  marriage  fhould 
take  effect,  and  the  plaintiff  mould 
furvive  her  hufband,  me  fhoutd  have 
the  full  benefit  and  effeft  thereof. 
The  plaintiff  had  judgment  on  de- 
murrer, and  the  Court  held,  that  the 
bond  was  not  extinguished  by  the  in- 
termarriage, and  approved  of  the  de- 
cifion  in  this  cafe,  according  to  the 
opinions  of  Gould  and  Turton. 


iFafr*,  flpatfcet*,  ana  acoiia* 


BurdettV  Cafe. 

[Trin.  8  Ann.  B.  R.] 

<k  Whether  the  |N   trefpafc   the   defendant  juftified    as  clerk  of  the 

»^rke°tfc^V,f-  markct  within  Ac  diftrift  nWhitecbaptl,  for  a  diftrefs 
train  ex  officio,  of  3/.  4*/.  for  not  ufing  meafures  marked  according 
for  ufmg  unlaw,  to  the  ftandard  of  the  Exchequer.  Upon  demurrer,  Sir 
lfafct^rf*.  PeUr  K**gt™  <ty  urgc<*>  this  was  an  authority  given  by 
14  E.  3.  c.  12.  jiff.  2.     And  Holt,  C.  J.  held, 

That  the  clerk  of  the  market  could  not  have  power  to 
eftreat  fines  and  amerciaments,  otherwife  than  as  a  fran- 
chife ;  and  it  is  more  reafonable  the  clerk  fhould  bring  the 
ftandard  with  him,  than  that  the  people  fhould  follow 
him,  or  attend  at  a  place  out  of  the  market. 


(    3*3    ) 


iFaife  lUtta. 


I.    Bennet  verfus  Prefton. 
[Mich.  4W.&M,  B.  R.] 

IN  an  appeal  of  murder,  the  declaration  was,  that  at  4^od**5f-   . 
Clapham  in  Com.  Surr.  venerunt  prtdicli  Johannes  &  abate,  no^an^! 
quidem  Daniel  Stoiely  modo  defuncT.     And  upon  demurrer  peal  quidem  for 
the  Court  held,  That  this,  viz.  quidem,  being  admitted  to  ^Jm*    VUc 
be  falfe  Latin,  would  not  abate  the  bill  or  declaration,  for  ^co.^/b. 
it  did  not  at  common  law  ;  and  relied  upon  Longs  cafe,  h  Co.  31.  a. 
5  Co.  121.     10  Co.  133.     1  Leon.  73.  •  °™*  EL  ,0** 

2.     Redwood  verfus .  Coward. 

[Hill.  8  Will.  3,  B.  R.  Intr.  Trin.8  Will.  3.  Rot.  645.  1  Ld. 
Raym.  147.  S.  C. 

AVerdift  was  entered  ajftdent  damna  for  affidunt,  and  Affiicnt  damns 
on  a  writ  of  error  this  was  affigned  for  error,  and  ^1*°  ^ia* 
infifted  was  future.     Sed  non  allocatur ;  for  it  may  be  the  iSaund.  97. 
prefent  tenfe  of  the  word  ajftdeo ;  however,  in  verdiflrs  •  Mod»  *9** 
the  fame  exadnefs  of  cxpreflion  is  not  required  as  in  c^IeTiVo^ 
pleading,  for  they  are  the  words  of  a  lay  jury,  and  though  9  Rep.  "51.  b. 
it  may  not  be  proper  latin,  yet  it  is  fo  common,  that  it  is  l  £id  *7* 
now  made  good  by  prefcription.     Vide  Plo.  347.     3  Cro.  J.  c°Cafcs3B.  r! 
647.     4  Co.  7.     And  the  Court  faid,  it  was  not  like  ctn-  109.  Holt  27*'. 
<ejfum  inftead  of  confideratum  ejl  in  a  judgment,  for  that 
thofe  words  were  of  different  import,  and  the  law  re- 
quires that  judicial  a&s  (hould  appear  to  be  done  upon 
confideration. 


3,     Dillon  verfus  Harper. 

[Trio.  2  Ann.  B.  R,    2  Ld.  Raym.  898.  S.  C.J 

IN  an  aftion  againft  an  attorney,  he  pleaded,  That  he  Two  negate*  in 
•*  was  an  attorney  of  the  Court  of  Common  Pleas,  .et  quod  piling  cannot 
tudlus  tuju/modi  attornatus  non  debet  implacitari,  EsV.     Et  g^^lV^t 
per  Cur.  Two  negatives  may  be  conftrued  as  a  negative  s.  c.   *  Saik. ' 


m 


S28  t 


Jfaflet  of  B«ortr; 


545-   But  upon  ;n  grants,  but  not  in  pleas,  for  they  are  to  be  in  Latin*, 

HoUlt«P?is!c.  and  muft  **  conftruc<*  as  Latin  ovtPt to  be,  and  in  that 
refpeft  this  plea  is  rather  a  difclaimer  than  a  claim  of  pri- 
vilege.    Sed  vide  Pollex.  652. 


[329]  iFaiiet  of  iaecorfc* 


KnightV  Cafe. 

[Hill.  2  Ann.  B.  R.    2  Ld.  Raym.  1014.  3.  C] 

X-     auter        /^  ASE  againft  Befaliel  Knight  by  a  wrong  name :  Thtf 
^aIT^T^  defendant  pleaded   in   abatement;    upon    this  the 

tinLiw,  l££*  plaintiff,   without    proceeding  farther,    brought  a   nev* 
nui  tiel  record     a&ion  againft  him  by  his  right  name,  to  which  he  pleaded  ' 
"P^  will.not  another  adion  pending.     Et  per  Holt,  Chief  Juftice :  The 
SfeofM^u"  plaintiff  mould  firft  have  difcontinued  the  firft  adion  •,  it 
by  error.  Hole    will  be  too  late  to  do  it  now,  for  the  difcontinuance  will 

*5S5aik!'  °8        rcktc  on^y  t0  t^ie  t'me  °*  **3  being  entered  on  record ; 

3  *3  *  fo  that  upon  nul  tiel  record  it  will  be  againft  him 5  for  it 
was  pending  at  the  time  of  the  plea  pleaded :  Arid  this 
differs  from  a  revcrfal  of  an  outlawry  or  judgment  by 
writ  of  error  :  for  if  nul  tiel  record  be  pleaded,  and  altar 
that,  but  before  the  day  given  to  bring  in  the  record,  the 
judgment  is  reverfed  on  a  writ  of  error,  that  reverfid 
avoids  the  record  ab  initio^  and  it  is  a  defeat  de  retordo% 


■     r   1    • 


[330]  Sum. 


1.     Stockhold  yerfiu  Collingtosu 
[Mich.  3W.&M.  B.R.] 


t  Show.  342.     npHE  plaintiff  brought  an  a&ion  up6fl  a  tfttintuni  jfaruii 
L2\^S^    A    apainft  the  defendant,  for  that  he  at  fchr  requeft  had 

meruit  lies  tor       _  «   •  •  *rv  •  •  •*••    1      • 

fertingisacom.  ferod  him  as-  a  commiffioner  m  z  certain  cemtmrfwra  otic 

of 
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of  the  exchequer,  dire&ed  to  him  and  others,  for  examin-  mJflioner  on  a 

ation  of  witneffes :  after  verdiS  on  non  ajfumpfit,  tremaine  £^JjJt* 

moved  in  arreft  of  judgment,  that  the  plaintiff  a&ed  by  neflet.    iSaik. 

cpmmand  of  Court,  and  could  not  therefore  take  a  pro-  557, 597. 

mife  of  reward  for  the  fervice,  no  more  than  a  Iheriff  or  £™£  ^g 

bailiff.     Sed  non  allocatur ;  for  he  is  appointed  at  the  no*  Holt  7.  Cafe* 

minatlon  of  the  party,  who  ought  to  pay  him  if  he  em-  B»  R-  9-    VWe 

Ploys  him.  ffiSSS^ 

2.     Goflin  ver/us  Eilifon,  *  s&uJ**~ 

[Hiil.  5W.&M.  B.R.] 

PROHIBITION  was  prayed  and  granted  to  ftay  a  fuit  Proh'bition 
in  the  Archdeacon  of  Litchfield's  court  againft  church-  J£»£|  £f a  ** 

wardens,  for  a  fee  for  fwearing  them  and  taking  their  fwearfngchurck- 

prefentments ;  and  Sir  James  Montague  came  afterwards  wardens.  1  Mod* 

to  difcharge  the  rule,  but  was  over-ruled:  Mr.  Acherley  j*£  s£jn-5**> 

on  the  other  fide  infilled,  that  no  fees  could  be  due  but  [607.  j  Bank. 

by  cuftom  or  for  work  done,  in  which  cafe  a  quantum  170-    *Str. 

__„„    *^  i_„  1 1 08.     Com- 

*Krw/  b7'  Rep.  .*.  Com. 

.  V\%.  Prohibition,  F.  5.  toI.  6»  3  ed.  1x4. 


3.    HeicottV  C^. 

[Mkb.  6W.  &M.  B.  R.] 

AN  under-feenff  refufed  to  execute  a  capias  ad  fatif-  uiiJer-flierilF 
-"■  faciendum  till  he  had  his  fees.     And,  upon  motion  cannor  "fufc  to 
againft  him,  the  Court  faid,  That  the  plaintiff  may  bring  tMh^hiT  hi! 
an  a£tion  againft  him  for  not  doing  his  duty,  or  might  fees.  vid.  2  LiH. 
pay  him  his  fees,  and  then  indid  him  for  extortion.    Noj  $l°;  £<>*>  pi-  s- 

4.     Brock  well  ver/us  Lock.  [  331  J 

[Pafcb.7W.3.  B.R.] 

TTVEBT  was  brought  by  the  bailiff  of  the  liberty-court  of  5  Mod.  97,  47* 
*^  the  bilhop  of  Rochejler,  on  the  28  Eliz.  c.  4.  for  6L  s.c..«wdo» 
10/.  fees,  for  an  execution  fucd  out  of  that  court  on  a  ^^otwhhni 
judgment  there,  and  averdi&was  for  plaintiff;  and  in  thcftatutcigEU 
arreft  of  judgment  it  was  obje&ed,.  ift,  That  debt  would  «•  4-    *  Mod. 
not   lie    upon   this  ftatute    for  fees;  fid  non  allocatur.  p^]f^l7h 
adly,  That  the  aft  was  mifrecited  to  be  of  28  Eliz.%  Cuoc.Huu.53. 
whereas  it  was  made  the  29th  ;  fid  non  allocatur;  for  the 
printed  book  is  falfe,  and  by  the  parliament-roll  it  ap- 
pears 


33*  $**** 

pears  to  be  the    28th.     But  then  it  was  confiderofr 

whether  the  ftatute  extended  to  executions  out  of  corpo* 

t  Lin.  59S.        ration-courts,  C5>.  f  And  it  was  held  by  the  Court,  tnat 

iatch3i67/i8.     *€  &atutc  ^tends  to  all  judgments  in  Wejlminfier,  and 

iCro.  aS6.       that,  whether  the  (heriff  executes  them  in  a  county  or  a 

goy  *7»  75-       franchife,  he  (hall  have  his  fees  within  this  ftatute,  vkt. 

*'     7*     1  x.  per  pound  for  the  firft  hundred,  and  6  d.  per  potfnd 

for  every  other  hundred  :  And  fo  it  is  of  the  bailiff  of  a 

liberty  when  he  executes  any  execution  on  a  judgment 

given  in  the  courts  at  Wefiminjler,  within  his  liberty  i  but 

if  the  bailiff  or  other  officer  executes  procefs  on  a  judg* 

ment  given  in  a  court  of  a  corporation  or  liberty,  he  is  not 

entitled  to  fees  within  this  ftatute. 


5.  Anonymous. 
[Hill.  7  Will.  3.  B.  R.J 

Aftte,  pi.  3.  E.4.  \/i  R.  Carthenv  moved,  That  an  under-flieriff  might  at- 
^*  tend  for  refufing  to  execute  a  fieri  facias  tiH  his 
{hilling-pence  was  paid  :  The  Court  would  not  grant  the 
rule,  but  faid  it  was  extortion,  for  which  he  might  be 
indifted. 

2  J,  6.     Peacock  verfus  Harris* 


+s£V%+r> 


''*"  [Pafch.  8  Will.  3.  C.B.]. 

Towhatexecu.  lTwas  refolved,  1  ft,  That  the  ftatute  29  Elk.  cap.  41 
tic* 1  the  ftatute  1  docs  not  extend  to  real  executions,  but  only  to  execu- 
tends  vn&to**"  t*ons  *n  Perf°nal  aftions ;  therefore  it  does  not  extend  to 
what  not.  Poft,  an  habere  facias  feifinam  or  pojjejpanem.  adly,  That  upon  a 
pi  iz.  2  Sid.      capias  ad  fatisfac.  the  fheriff  (hall  have  his  fees  for  the 

llu  AmlT*^.  wholc  dcbt-      3dlv>  P<mel1  junior»  J-    faid»  That  ^  wa* 
i  LiiL  597.        the  opinion  of  Holt,  C.  J.   that  the  (heriff  (hould  have 
5  Mod,  97.        fees  for  executing  an  elegit,  but  he  faid  he  doubted  of  that ) 
Vide  ftar?3.       becaufe  it  would  be  unreafonable  when  the  whole  debt  is 
G.  15.  s  G.  15.  500  /.,  and  perhaps  the  land  extended  but  20  /.  per  annumt 
that  the  (heriff  (hould  have  fees  for  500/.    Treby,  C.  J. 
faid,  That  he  (hould  have  fees  according  to  the  fum  le- 
f  232  ]        vied,  and  not  according  to  the  debt  recovered,  as  upon  a 
fieri  facias.     To  which  Powell  anfwered,  That  that  could 
not  he,  becaufe  the  party  might  detain  the  land  till  he 
was  fatisfied  the  entire  debt,  and  the  plaintiff  is,  by  hav- 
ing made  his  elettion,  barred  of  all  other  executions. 
4thly,  That  die  ftatute  does  not  extend  to  executions  upon 
ftatutes-nierchant,  recognizances,  &c.   for  the  zSt  is  to 
be  underftood  of  cafes  where  the  judgment  redditur  in 
invitum,  and  not  by  the  voluntary  confeflion  of  the  party* 
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J.    Earle  verjks  Pltimmer. 

[Pafch.  9  WiU.  3.  B.  R.] 

1  F  an  erroneous  writ  be  delivered  to  the  diet  iff,  and  he  FetHueoaew 
1  executes  it,  he  fhaU  have  his  fees,  though  the  writ  be  ?nf>u£*f',L  . 
erroneous*  s  t: 


8.     Springate  te/yfo  SpringatCi 
[Pafch.  9  Will.  3.  B.  R.) 

"^  O  rule  ought  to  be  made  for  referring  aii  attorney's  Attorney 't  Ki). 
•*^*  bill  delivered  to  his  client,  unlefs  there  be  an  a&ion 
pending  thereupon. 

But  now  fee  the  fiat,  s  Geo.  %.  for  the  better  regulation  of  attormei 
and  folicuors* 


9.     Burdeaux  vcrfus  Dr.  Lancafter  &  al\ 
[Httl.  9W.  3.  B.  R.] 

*b  tJRDEAUlt,  a  French  proteftant *  had  his  child  bap-  No  fcet  <Jo*  fo* 
-°  tized  at  the  .firwirA  church  in  the  Savoy,  and  Dr.  «■»«*«**  or 
Lancujhr,  vicar  of  St.  Martin's,  in  which  parifh  it  i*  to-  *?£&"& 
gether  with  the  clerk,  libelled  againft  him  for  a  fee  of  then  he  mud  d<* 
2/.  6 d.  due  to  him,  and  is.  for  the  clerk.     A  prohibition  geiutr#  ?**" 
was  moved  for,  and  Levin*  urged  this  was  an  ecclefiafti-  Hdt  "317!"  "   * 
cal  due  by  the  canon.    Holt,  £.  J.  Nothing  can  be  due  of 
common  right,  and  how  can  a  canon  take  money  out  qt 
laymens'  pockets  ?  Lyndewode  fays,  It  is Jimony  to  take  any  Poft,  p!.  13. 
thing  for  chriftening  or  burying,  unlefs  it  be  a  fce  due  by  Hoh'  *?5* 
cuftom  •,  but  then,  a  cuftom  for  any'perfon  to  take  a  fee  for 
thriftening  a  child,  when  he  does  not  chriften  him,  is  not 
good;  like  the  cafe  in  Hoiart,  where  one  dies  in  one 
parifh  and  is  buried  in  another,  the  parifh  where  he  died 
(hall  not  have  a  burying  fee.    If  you  have  a  right  to 
chriften,  you  fhould  libel  for  that  right ;  but  you  ought 
tot  lo  have  money  for  chriftening  when  you  do  not. 


V©i..i  ft. 


$35  JTeefc 


16.    Ballard  verfus  Gerard. 

[Mich.  13  Will.  3.  B.  R.     1  Ld.  Raym.  703.  S.  C] 
Kegifltr of  fpW-  ^pHE  rcgiftcr  in  an  ecclefiaffical  court  libelled  there  for 

total  court  eta-       I  -  9    -       -  .     r  .  .    . 

not  foe  there  for  4X«  »«•  *or  his  fees,  and  proceeded  to  excommum- 

ftes.   Cafes       cation :  The  defendant  came  and  fuggefted,  That  die 
Houit?"*,C"  °®cco*  regiftcrwas  a  temporal  office,  and  a  freehold, 
and  moved  for  a  prohibition,  which  was  granted  \  for  the 
Court  has  no  power  to  compel  the  party  to  pay  fees  to  their 
Dedal  of  joft     officers,  but  they  muft  bring  their  quantum  meruit  s  or  if 

?Mod!  s1!^  Ae  officc  bc  a  frechold>  ^y  ^y  bring an  affifc » for  Ac 

*  Mod.  167!  denial  of  juft  fees  is  a  difieifin.  At  another  day  Mr.  Bro* 
derici  moved  to  fet  afide  the  rule :  He  admitted  it  was 
otherwife  for  pro&ors'  fees,  becaufe  there  is  a  remedy  at 
common  law  upon  the  retainer \  but  faid  this  was  upon  n 
different  rcafon,  becaufe  the  party  is  a  mere  officer  of  the 
Vide  pi.  *.  ante,  Court ;  and  that  the  Court  might  appoint  a  reafonable 
dtod*0lh-  ther€  *cc  to  °®ccrs  *at  attend  them,  and  that  it  is  not  extor- 
tion any  more  than  box-money ;  but  the  rule  ftood.  Fide 
2  Keb>  615.     3  Keb.  441,  516,  and  303. 


[Mich.  1  Ann.  B.  R.} 


^tf<^?ftki  f^1^01^0  was  libelled  againft  in  the  eccfefiafticat 
w«rt?pro?^  court  ^or  'ccs»  and  upon  motion  a  prohibition  was 

hibited.  5  Mod.  granted,  for  no  court  has  a  power  to  eftablifh  fees ;  the 
*|8-  I.?***'  judge  of  a  court  may  think  them  reafonable,  but  that  it 
foprt,  PL  a,  10.    not  binding  •  but  if  on  a  qumntum  meruit  >  a  jury  think 

them  reafonable,  then  they  become  eftablifhed  lets.    FUtt 

Hardr.  351. 

12.    Tyfon  verfus  Pafke. 

[Mich.  4  Ann.  B.  R.    z  Ld.  Raym.  121a.  S.  C.) 


*"p  H  £  (heriff  having  executed  an  elegit)  brought  •  M- 
*    a&ion  of  debt  for  his  fees :  and  it  was  objcAed* 


For  fees  of  ex. 
ecutinganel-git, 

318.  s.c.  ante  that  this  was  not  within  the  ftatute,  that  the  execution 
209.  s.  c.  by  is  not  complete,  and  the  plaintiff  cannot  enter,  but  muft 
jayiTr*  RaA.  brin8  his  eje&ment.  Holt,  C.  J.  faid,  There  was  the  fame 
Vide  ante,  pL  6.  reafon  for  fees  for  executing  an  elegit  as  an  extent. 
Ante  209.  Upon  an  elegit  the  {heriff  returns,  that  he  has  taken  an 
inquifition,  extended  the  lands,  and  delivered  them  to  Ac 

5  plaintiff} 


plaintiff;  and  there  is  a  liberate  in  the  body  of  the  writ  of 
elegit,  and  the  plaintiff  on  this  return  may  enter,  for  by 
the  return  he  becomes  tenant  by  elegit,  and  may  maintain 
an  cje&ment,  and  affign  his  intereit  upon  the  land ;  but 
the  defendant's  continuing  in  pofieflion  after  the  return 
of  the  writ,  turns  the  plaintiff's  eftate  to  a  right,  and 
therefore  he  mult  enter  to  affign.    The  execution  is  com- 
plete and  perfe&;  and  his  being  put  to  an  eje&ment  is        I"  334  1 
no  reafon  ;  for  in  cafe  of  an  extent  upon  a  ftatute  where 
the  liberate  is  diftin&,  he  cannot  enter  by  force ;  it  is  true, 
he  may  without  force  \  and  fo  he  may  here  :  And  Powell  Vide  fat  3  C. 
(aid,  That  extent  generally, is  the  word  of  the -ftatute  of)  *$•  8  °-*S- 
Elizabeth,   and  that   an    extent   upon  an  elegit  was   an 
extent  within  the  ftatute,  as  well  as  an  extent  upon  a 
ftatute. 


13.    Dean  and  Chapter  of  Exeter'/  Cafe.        /^  *&»* jrfj 

[Hill  5  Ann.  B.  R.J 

CERJEANT  Hooper  fliewed   cauf<?  againft  a  rule  for  Nofteidocfor 
0  a  prohibition  to  the  fpiritual  court,  to  flay  a  fuit  there  JESS."1** 
for  a  cuftomary  fee  of  10/.  due  to  the  dean  and  chapter 
of  Exeter,  for  burying  in  the  cathedral  church :  Sed  non. 
allocatur  i  for  no  fee  is  due  for  burial  of  common  right :  Ante,  pL  9, 
But  where  a  licence  is  ncceflary,  the  perfon  giving   it, 
may  (land  upon  his  own  price ;  and  if  there  be  fuch  a 
cuftom,  it  is  triable  at  common  law.     Vide  3  Keble  527, 
523.    If  the  cuftom  be  not  denied,  the  fpiritual  court  Cart.  334 
fhall  proceed ;  for  there  is  no  other  remedy :  But  if  the 
cuftom  be  denied,  a  prohibition  (hall  go $  not  propter  de- 
feci,  jurifdiclionis,  but  trxationis ;  and  that  burials  at  com* 
mon  law  ought  to  be  in  the  church-yard,  and  without  fee. 
2  Keb.  778.  contra. 


Ee  a 


(    334    ) 


jFelonp. 


Domina  Regina  verfus  Wallis. 

[Oft.  14,  if  dj,    dram  Hilt,  C.J.  ft  al.  Jaftic.  apod  k  Old 
Bailey.] 

jrfetrdmafcea  INDICTMENT  againft  A.  for  the  murder  of  John 

an  all  priodjalt  prcfcnt,  affifting,  aiding,  and  abetting  ^f .   therein :  E. 

In  the  muider.     being  arraigned  upon  this  indi&ment,  pleaded  not  guilty  ; 

Hdusi!  s.  c.  anc*  uP°n  e^ence  **  appeared*  that  the  perfon  flain  was 

a  conftable,  and  in  the  execution  of  his  office  with  divers 

other  conftables  in  May-Fair*    That  E.  the  prifoner  firft 

drew  his  fword,  and  with  divers  others,  to  the  number 

F  m{  I       of  forty  peribns,  fell  upon  the  conftables  $  that  this  affray 

J       continued  an  hour  after,  till  in  the  end  one  of  the  conftables, 

wa.  the  faid  John  Cooper,  was  flain  ;  but  by  whofe  hand 

it  did  not  appear*    It  alfo  appeared  that  A.  had  been  tried 

on  this  indi&ment  and  acquitted.     Et  per  Hob,  C.  J.  iftf 

Though  the  indi&ment  be  againft  the  prifoner  for  aiding, 

affifting,  and  abetting  A*  who  was  acquitted  \  vet  the  in- 

di&ment  and  trial  of  this  prifoner  is  well  enough,  for  who 

VMe  1  ffcwk.     a&ually  did  the  murder  is  not  material  s  the  matter  is, 

p.  c.  cb.  31.     that  a  murder  was  committed,  and  the  other  is  but  a 

lioJffeV  46?*in  cfrewnftance,  and  all  are  principals  in  this  cafe  \  there* 

ttb  ciitioa.  *      fore,  if  a  murder  be  proved,  it  is  well  enough. 

adly,  If  a  man  begins  a  riot,  as  in  this  cafe,  and  the 
fame  riot  continue,  and  an  officer  is  killed/  he  that  began 
the  riot,  as  the  prifoner  here  did,  is  a  principal  murderer* 
though  he  did  not  do  the  fa&. 


(    MS    ) 

jpence*,  3nclofure£* 

IM  <6>l7  (2^^ 
Star  tw^r/  Rookefby* 

[Mich.  9  Ann.  B.  R.J 

TERROR  was  brought  on  a  judgment  by  default  in  J^^*?^ 
*-*  C.  B.  in  an  a&ion  on  the  cafe,  wherein  the  plaintiff  £*£n  thTpkia* 
declared,  that  he  was  poffefied  of  a  clofe  adjoining  to  the  tiff  •  and  de. 
defendant's,  and  that  the  tenants  and  occupiers  of  that  ££j2^°* 
clofe  had  time  out  of  mind  made  and  repaired  the  fence  p,ir,  per  quod 
between  the  plaintiff's  and  defendant's  clofe,  and  that  for  defendant's  cat* 
want  of  repair  the  defendant's  cattle  came  into  the  plain-  {j^^1^ 
tiff's  clofe,  &V .    Et  per  Cur. :  v*u    %  Vent!  *65. 

i  ft,  Either  trefpafs  or  cafe  lies ;  trefpafs,  becaufe  it  was  where  a  charge 
die  plaintiff '8  ground  and  not  the  defendant's  j  and  cafe,  *****  common 
becaufe  the  firft  wrong  was  a  nonfeafance  and  neglect  to  ©i^stf  ihT 
repair,  and  that  omiflion  is  the  gift  of  the  aftion j  and  foil,  plaintiff 
the  trefpafs  is  only  confequential  damage.  muftmiketiUtf 

2dly,  This  is  a  charge  upon  the  defendant  againft  com-  Son  uPSffickat. 
mon  right ;  for  the  law  bounds  every  man's  property,  and  Rep.  a.  Q^i6S. 
*  is  his  fence,  and  this  is  obliging  another  to  make  a  fence  ?;.?•  Str*  *• 

£     »  |  Vide  Potts  ▼• 

XOr  mm*  Gaime  *  Forefigtit,  ante  19.  and  note  thereto. 

3dly,  That  where  a  charge  is  impofed  on  another,  and        [  *i(x  1 
that  againft  common  right,  and  the  charge  is  laid  on  him 
as  owner  of  the  foil,  or  tertenant,  the  plaintiff  in  his  de- 
claration muft  make  himfelf  a  good  title  $  but  where  he  Poft  360. 
declares  againft  the  defendant  as  a  wrong-doer  only,  and  5  J*0*-  *'** 
not  as  tertenant,  it  is  fufficient  that  the  plaintiff  declares  com.' ItyV 

On  his  ppffeffion.  Pleader:  C.  39.  cthyol.  3d  edit.  pa.  347.  Str.  £, 

4thly,  That  the  plaintiff  has  made  himfelf  a  fufficient. 
title  in  this  declaration,  by  (hewing  the  defendant  bound 
to  this  charge  by  prefcrlption ;  which  prefcription  is  Ef- 
ficiently alleged ;  for  by  tenentes  is  meant  the  owners  pf 
the  fee-fimple,  and  by  occupotores,  thofe  that  come  in  under 
them.    That  tenentes  is  fo  taken,  appears  by  the  writ  de  P"fc''P«j°« *• 

tit  «  .  i_    .  .        *  *  •  v^     *    %  v*  ,     tenentes  Sceccov- 

curta  claudenda;  which  is  a  writ  of  right,  and  lies  only  plfortl  n  ^u. 
for  a  tenant  in  fee ;  and  as  this  is  a  charge  upon  the  land,  6  Mod.  4.  Far. 
which  runs  with  it,  there  is  good  reafon  why  every  occu-  55-  ^£H^# 
pier  (hould  be  bound.     And  it  is  fufficient  for  the  plaintiff  6*1.  *i  H.6. 3! 
to  charge  the  tenentes  and  occupatores^  becaufe  it  is  impof-  Raym.  19a.  , 

E<?3  -  able  1 
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*  Cre.  665,  fible  that  he  who  is  a  ftranger  fliould  be  able  to  know  and 
3  Cro.  445!"  ^ct  ^ort^  *c*r  particular  cftates,  titles,  and  interefts  \  but 
»  Roll  Rep.  the  prescription  is  annexed  to  the  tencntes,  i.  *.  tenants  of 

*  c5'  DydK  b  *c  ^cc :  ^et  on  a  travci*c  °^  *c  pwfeription  it  would  be 
SA°iLew.  1*63.  g°°d  evidence,  that  the  tenants  for  years  have  from  time  to 
4T.  R.  318,  time  fenced  and  repaired,  for  perhaps  the  eftate  has  not 
7»9-  fince  time  of  memory  been  in  the  adual  occupation  of 

the  very  owner  of  the  fee.    The  judgment  was  affirmed* 


(ml  JFtnes* 


X.     Price  verjus  Langford. 
[Paf.  jW.&M.  B.R.    Intr.  Hill.  2  k  3  Jac.  %.  Rot.  1059.J 
1  Show.  9i.  s.C.    77  Was  feifed  in  fee  as  heir  of  the  part  of  the  mother; 

llTZVT  J^'  hc  and  his  wifc  kvicd  a  finc  to  *- and  *•  with 

tantamount  to  a  warranty  1  A.  and  B.  by  the  fame  fine  did  grant  and  ren- 
feoffmeot  and  dcr  the  lands  to  the  hufband  and  wife  in  tail,  remainder 
a«^cw  to  thc  hcirs  of  the  hufband :  The  hufband  and  wife  died 
eftate.  vide  without  iffue,  and  the  queftion  was,  Whether  the  heir 
Toft  590.  1  lnft.  w  pang  patm*  or  a  parte  materna  (hould  take  thefe  lands  ? 
353-  Hou  253.  jt  wa&  argUe<j  ^n  thc  onc  fidc>  ^at  ttc  fcfa  Qf  the  cono- 

fee  is  fi&itious  \  for  if  the  conufee  were  tenant  for  years, 
the  term  would  not  be  thereby  extioguifhed ;  and  he  is 
like  to  the  furre nderee  of  a  copyhold,  nothing  but  a  mere 
inftrument :  Therefore  nothing  is  altered  by  the  fine,  but 
yidcDovg^ni.  the  ufe  and  eftate  remains  as  before.    On  the  other  fide 
Bald'wLc^JEL  lt  was  k*d>  ^at  l^c  <*>nufee  could  not  render  if  he  had 
104.  not  the  eftate  in  him,  and  that  it  is  a  re-in feoffment ;  and 

of  this  opinion  was  the  Court,  who  held,  that  the  eftate 
was  once  in  the  conufee,  and  the  fine  and  render  is  a  con- 
veyance at  common  law,  and  the  render  makes  the  co- 
nufor  a  new  purchafer  as  much  as  a  feoffment  and  rc-feoff- 
ment  at  common  law. 


4Hn?A  3J7 


2.    Winehurch  verfus  Bclwood. 

[Pafch.  4  W.  k  M.  B.  R.] 

ERROR  being  brought  in  B.  R.  of  a  fine  in  C.  2?.,  Show.  345.  tr. 
the  finfe  was  affirmed ;  and  now  a  writ  of  error,  coram  ™  ^rfa™  ™^ 
fiaW/  refidtn.  was  brought  here;  and  exception  was  taken,  finance  of  a  fine 
tftiai  the  writ  ought  to  abate,  for  that  no  fuch  writ  lies  in  in  B.  R. 
das  cafe,  becaufe  only  a  tranfcript  of  the  fine  is  removed 
into  this  court.     And  it  was  likened  to  the  cafes  of  error 
in  the  Exchequer  Chamber,  where  only  a  tranfcript  goes 
up,  and  if  the  writ  abates,  no  writ  of  error  coram  vobis 
lies, 

Scdper  Cur.  The  reafon  of  that  is  not  becaufe  they  in  Poft  4°*» 
die  Exchequer  Chamber  have  only  a  tranfcript,  but  be- 
caufe they  have  only  a  particular  authority  to  affirm  or  to 
newefe.    It  was  *  admitted,  that  a  tranfcript  of  the  record  p,°  g#S4*'  Poll» 
•f  a  fine  is  only  removed,  becaufe  upon  judgment  of  re-  p^  1       Q  -. 
verfal  a  certiorari  goes  for  the  very  foot  of  the  fine,  and  it        L  33"  J 
is  cancelled.    But,  notwithstanding  that,  the  Court  held, 
that  error  coram  vobis  refiden.  lay  (a). 


2  Si 


a)    R*  tontra  Burleigh  v.  Harris,  Rol.  420.  by  which  it  appears  the  writ 

tr.  975.   It  is  there  faid,  that  this  of  error  abated,  and  there  was  no  af- 

cafe  is  not  warranted  by  the  record  firmance. 

which  is  entered  ML  3  tsf  4  Jac  2. 


3.    Symonds  verfus  Cudmore. 

[Hill.  jW.&M,  Rot.  743.] 

IN  ejeBment  a  fpecial  verdi&  was  found,  upon  which  Carth. s57.SC. 
*   the  cafe  was,  Tenant  in  tail  in  reverfion  after  a  leafe  J^^/l9* 
for  years,  remainder  to  tenant  in  tail  in  fee,  made  a  leafe  mondsv  crfus 
to  commence  at  a  day  to  come,  and  died  before  the  day,  Cadmore.  a  ie. 
having  iffue  5  after  the  death  of  tenant  in  tail,  but  before  "^rto  a."* 
the  day,  the  iffue  levied  a  fine :  In  this  cafe  the  whole  fce,  mak«  I 
Court  agreed,  that  the  remainder  in  fee  ftood  chargeable  !«*£  and  diet 
with  this  leafe,  and  it  (hould  have  been  ferved  out  of  the  ^1"";  .. 
remainder  in  fee,  had  tenant  in  tail  died  without  lilue.  the  Hfue  leries  a 
idly,  It  was  held  that  the  eftate-tail  was  extinft  by  the  fine,  the  leafe  i* 
fine,'  as  much  as  if  tenant  in  tail  were  dead  without  iffue.  f^*8*)!^!* 
I  ft,  Becaufe  two  fees  immediately  ex  pedant  one  upon  uiiextbaby 
another,  cannot  fubfift  in  the  fame  perfon.    adly,  Beeaufe  fillc-  Cf°-  Elf*, 
by  the  32  H.  8.  c.  36.  the  fine  i?  declared  to  be  a  bar  and  *£  ££9"/ 
a  difcharge  of  the  eftate-tail.    3dly,  Becaufe  the  ftatute  Dler.  107.  3  D. 
of  Wcfttn.  2.  having  made  eftatcs-tail  a  kind  of  particular  **9«  P-  *©•  **• 
£  c  4  eftate, 


33» 
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8.  c.  4  Mod.  i.  ellate,  they  are  (the  prote&ion  of  the  ftatute  being  goner 
>  Show.  370.  by  the  fine)  (a)  like  all  other  particular  eftates,  fubjecfc  to 
3  fik*VjsV7"  rtcr8cr  and  extinguifliment  when  united  with  the;  abfolute 
c*fei  b.  r.'ji.  fee. 

Jiolt666.  x  Lcr.  J  68. 

a  Leon.  37.  Tenant  in  tail,  remainder  to  the  king  $  tenant  in  tail 

I  cro!  os'J^  makes  a  leafe  for  years,  and  is  attainted,  the  king  (half 

1  Cro.  47I  avoid  the  leafe  ;  for  the  eftate-tail  is  as  much  gone  by 

>  |*ob-  *5*«  merger,  as  if  tenant  in  tail  was  dead  without  iffuc. 

PiovdV/fo.  "  t*ierc  ^C  tcnant  f°r  Kfe,  reverfion  to  ^#.  in  fee*  and 

x  Rep.  49.  b.  A.  makes  a  leafe  for  years,  and  then  tenant  for  life  and 

rJS«ft' 45Cre!  'c  *n  revcrfion  Join  m  a  "nc>  ^  ka*c  <*iail  takc  c^^ 

ac^VsV*  Cro!  ptefently ;  not  but  that  the  eftates  pafled  federally,  accord- 

!iis.  71S.         ing  to  Bndon's  cafe  j  but  they  are  now  consolidated  *  or 

Wowd.  436.       ci£f  jf  ^  conufcc  (hould  die  during  the  life  of  the  co- 

nufor,  there  would  be  an  occupant* 
Dyer  51.0.279.  -fy*?,  Gregory,  and  Dalben  denied  1  Lift.  46.  b.  and  held 
4b.  1  RoU.  the  ilTue  in  tail  had  ele&ion  to  avoid  or  affirm  the  leafe, 
i Xo.754,458.  and  that  by  ^^«*  *•>  but  that  the  conufee  had  not  5  for 
Brid^m.  *$.  '  the  power  and  privilege  is  perfqnal,  and  cannot  be  trans* 
3%.  84, 85.    fcrrcd. 

In  this  Holt,  C.  J.  differed  ;  he  held  the  leafe  actually 
void  quoad  the  ifluc,  as  if  tenant  in  tail  make  a  leafe  to 
commence  after  his  death  $  and  that  as  by  law  no  a£k  is 
pecefiary  to  be  done  to  avoid  the  leafe,,  fo  the  fine  does 
npt  prevent  its  being  void  (b). 

(0)  A  fine  fur  grant  et  render  is  the  judged  to  go  to  the  heir  ex  parte  pa* 
only  fine  that  gives  a  new  eftate,  for  ternd ;  and  that  which  fhe  took  by  de- 
upon  a  tine  fur  conu/ans,  &c.  the  old  fcent  from  the  maternal  anceftor,  to 
uie  remains.  Abbot  v.  Burton,  2  Salk.  the  heirs  ex  parte  matemd.  Part  of  the 
500.  Cruife  38.  In  Martin  ex  deai.  property  being  copyhold,  it  was  ar- 
VregonweM  v.  Stracban,  1  PVilf  2,  66.  gued  that  the  legal  eftate  of  that  vetted* 
a  Stn  1179.  4  Bro.  P.  C.  486.;  but  in  the  reebveror,  and  broke  the  de« 
ipoft  accurately  ftated  in  a  note  to  fcent ;  but  the  Court  over-ruled  the 
$T.R.\oj.i  a  perfon  feifed  in  tail  by  diftin&ion.  When  a  perfon  was  feifed 
purchafe,  remainder  in  tail,  remainder  of  the  legal  eftate  by  'defcent  ex  parte 
to  himfelf  in  fee  by  defcent  tx  parte  maternd,  "and  the  truft  by  defcent  ex 
maternd,  differed  a  recovery,  and  de-  parte  patent,  the  maternal  heirs  were 
dared  the  ufe  to  himfelf  and  his  heirs :  held  entitled.  An  infant  being  en- 
It  was  adjudged  that  the  heirs  export*  titled  by.  fpeciaj  occupancy  as  heir  ex 
paternd  were  entitled,  a  pure  fee-fim pie  parti  maternd,  the  guardian  took  a 
arifing  from  the  eftate-ta/il,  and  no-  frefh  leafe  to  her  and  her  heirs  for 
thing  from  the  remainder.  In  Roe  three  lives ;  the  infant  dying,  the  heirs 
dm.  Crcwv.  Baldnvere,  5  T.  R.  104.,  ex  parte  paternd  were  held  endtled* 
9  perfon  being  feized  in  tail  of  lands  by  Mafon  v.  Day,  Pree.Cb.  319.  Fide 
purchafe,  under  a  fettlemcnt  made  by  Harr.  Co.  Lit.  1  z.b.  14  Fin.  Jib. 286. 
an  anceftor  ex  parte  matemd,  and  of  -(b)  The  operation  of  a  fine  and  it 
others  by  defcent  ex  parte  materna,  fat-  recovery  on  queftions  of  this  kind  is 
fered  a  recovery,  wherein  the  ufes  were  extremely  different.  If  a  tenant  in 
limited  to  her  right  heirs.  The  part  tail,  with  a  reverfion  in  fee  to  himfelf* 
which  (he  toolf  by  purchafe  was  syl-  levy  a  fi>e,  the  effeft  of  that  on  th? 

"eftate* 


JFine&  1 338 

«ftate»tail  it  creating  abafe  fee;  and  perpetual  renewal;   A.  died  without 

that  becomes  merged  in  the  other  fee,  iflue,  and  B.  levied  a  fine,  and  the  co- 

and  lets  in  all  the  incumbrance*  of  the  venant  was  adjudged  to  bifid  the  fee. 

anceftor  5  which  has  frequently  hap.  So  if  tenant  for  life,  with  remainder 

pened  in  practice,  from  a  ptrfon  being  to  his  fon  in  tail,  and  the  reverfion 

ill-advifed  to  levy  a  fine  inftead  of  in  fee  in  himfelf,  becomes  indebted  bj 

fuffering  a  recovery.   Per  Ld.  Kemon>  bond,  or  incumbers  the  eftate  in  any 

in  Roe  dm.  Crow  v.  Baldwin,  $T.R.  other  manner ;  if  after  the  death  of 

109.    Accordingly,  in  Earl  of  Sbel  fueh  tenant  for  life  his  fon  levies  a  fine* 

burnt  v.  BiaVulpb,  4  Bro.  J>.  C.  594.,  it  will  let  in  the  reverfion  in  fee,  and 

jf.  tenant  in  oil,  remainder  to  B.  in  make  it  liable  to  all  his  father's  incora- 

tail,  remainder  to  jf,  in  fee,  made  a  brances,  Crmfe  148.  Kinaftmv.Clar*, 

Jeafe  for  tlpee  lives,  with  covenantor  a  Jtk.  204. 


4.    Anonymous-  [339] 

[HU1.W.3.B.K.] 

PE  R  Curiam :  The  Court  will  not  reverfe  a  fine  with*  On  mrtoie- 
out  zfcire  facias  returned  againft  the  tertenants  ;  for  y&  tfine,  Sc*. 
the  conufees  are  but  nominal  pertons :  And  though  it  was  aptoft  ***- 
otherwife  in  the  precedent  in  Co.  EnU  and  Hern's  Plead*  nuts.       "  ' 
375.,  and  the  law  perhaps  does  npt  ftridly  require  it,  yet  Poft  5$t> 
the  courfe  pf  the  Court  doe*. 


5.    Hunt  vtrfus  Bourne. 

[Hill.  1  Ann.  B.  R.] 

I  N  tjtblment  in  (?.  2?.  the  jury  found  a  fpecial  verdi&:  iLnt77o.S.C 
•*  That  the  lands  in  queftion  were  holden  of  the  manor  *  Saik.  41*. 
of  Wormelovt*  which  is  dt  antique  dominico  corona  domini  2?!?  Ha  UL*!* 

e_«  /»•  /••iiii*         1  r  *»on*.  Ante  57, 

ftgu  &  anUcefforum  fuorum,  impleadable  in  the  court  of  244,  Comyw 
the  manor  per  parvum  breve  de  reElo  claufo  coram  fenefcballo  93- 
feBatoribus  £s*  dome/men'  ejufdem  manerii  five  eorum  locum 
tcnen.  li  attornat  \  and  that  upon  writs  of  right-clofe,  fines  vide  Cnrifeoi 
have  been  time  out  of  mind  levied  and  leviable  in  the  fame  Fines  50, 
court :  That  Thomas  Guillym  was  feifed  in  tail  of  the  faid 
lands,  and  being  fo  feifed,  25  Maii,  22  Car.  1.  a  fine  was 
levied  in  the  faid  court,  fecundum  confuetud.  pradicJ.  before 
A.  B.  locum  tenen,  Willielmi  Kyrlefenefcbalft  &  R.  attornat* 
J.  S.  &  W.  attornat.  7.  N.  adtunc  fetlator.  &  dome/men. 
ejufdem  Cur9  j  by  which  fine  the  faid  Thomas  Guillym  con- 
cept tenementa  praditf.  to  one  Nurfe  for  life,  rendering 
rent,  &c.  Then  the  fine  was  fet  forth  in  hac  verba,  and  it 
appeared  to  be  levied  before  the  attornies  of  the  (tutors, 
in  flacito  conventienis  fecundum  confuetudinem  manerii,  come 
ceo  que  il  ad  defon  done,  with  warranty.    Then  they  found 
f hat  the  faid  lands  were  not  accuftomably  letten,  and  that 

this 
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this  was  not  the  ancient  Tent :  That  Nur/e  entered,  and 
afterwards,  24  Car.  1.  the  faid  Thomas  Guillym  and  his 
wife  levied  a  fine  with  warranty,  to  the  ufe  of  the  huf- 
band  and  his  heirs  j  that  afterwards,  the  fame  year,  the 
faid  Thomas  Guillym  bargained  and  fold  the  faid  lands  to 
Paine  and  his  heirs,  under  whom  the  defendant  claimed  ; 
That  afterwards  he  releafed  to  Paine,  and  that  Paine  died 
in  1661.  That  Guillym  died  in  1663-  That  thirty  years 
afterwards,  viz.  1693,  JViw/*  died  j  and  Whether  the  en* 
try  of  Richard  Guillym,  grandfon  and  heir  in  tail  of  Tho- 
mas, the  coiiufor  of  both  fines,  be  lawful  upon  the  pur- 
chafer  ?  was  the  queftion ;  which'  in  C  B.  was  determined 
in  the  affirmative,  and  Richard  had  judgment ;  and  now 
upon  a  writ  of  error  in  B.  R.  that  judgment  was  affirmed 
fer  totam  Curiam  feriatim,  after  many  arguments  at  bar* 
And  thefe  points  were  refolved, 
[  34°  J  xft>  That  tenant  in  tail  of  ancient  demefne  lands  may 

levy  a  fine  of  thofe  lands  in  the  court  of  ancient  demefne, 
although  it  be  no  court  of  record,  becaufe  it  is  but  agree- 
able to  the  power  of  that  court,  in  like  inftances ;  for 
Wife  joined  in  a  they  may  proceed  to  try  the  mife  joined  in  a  writ  of  right* 
may  be  tried  in    c^°*c>  which  is  of  a  higher  nature  than  a  fine.     Dy.  1 1  r. 
that  Court.        //.  47.     Whereas  in  all  other  inferior  courts  on  the  mife 
joined,  the  caufe  mud  be  removed  into  C.  B.  by  recor- 
dar'u  F.  N.  B.  12.     And  the  18.  E.  1.  is  but  declarative 
of  the  common  law,  and  was  made  to  rectify  a  miftakc, 
viz.  that  fines  were  leviable  in  inferior  courts  upon  bills 
or  plaints,  which  now  cannot  be  either  by  grant  or  cuf- 
tom,  by  reafon  of  the  negative  words  of  that  ftatute ;  but 
this  does  not  extend  to  ancient  demefne  courts,  for  then 
this  ftatute  would  make  fines  of  thofe  lands  leviable  in  the 
court  of  Common  Pleas ;  whereas  they  arc  not,  but  rever- 
fible  by  writ  of  difceit;  fo  that  they  would  be  under  a 
double  disadvantage,  that  a  fine  would  not  be  leviable  of 
the  land  any  where  if  not  in  this  court  of  ancient  demefne  % 
whereas  that  which  is  their'  privilege  could  never  be  in- 
tended to  be  to  their  difadvantage  (a). 
Fine  may  be  Je-       ?dly,  That  a  fine  may  be  levied  on  a  writ  of  right-clofe* 
vied  in  any  real    or  in  any  real  a&ion,  but  not  on  an  original  in  a  perfonad 
writ°of  covenant  a&*on  >  and  *at  **  common  writ  of  covenant,  on  which 
on  which  a  fine    a  fine  is  levied,  is  not  a  pcrfonal  but  a  real  a£Hon;  for 
is  levied,  it  fuch,  though  it  is  to  have  damages  for  breach  of  covenant,  as  in 
.Cmifeio.  pcrfonal  anions,  yet  it  is  to  have  an  execution  and  peir 

formance  of  the  covenants.  Fide  5  Co.  59.  F.N.Br. 
146./  2  Injl.  514.  1  And.  71.  Kel.  go.  b.  4  Infi.  %oi> 
270, 

(a)  Fines  may  be  levied  in  the    to  hoH  pleas  of  land,  Crwje  5a.  Mad- 
courts  of  cities  and  corporate  towns  by    Form.  Ang.  No.  579,  394.* 
cuSom,  where  inch  court*  have  power 

3dly,  That 
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3<Uy,  That  a  fine  levied  in  the  court  of  ancient  demefne  F«« «»  ancient 
may  work  .a  difcontinuance,  though  the  court  is  not  a  ^ifc^nuMCf, 
court  of  record;  for  the  difcontinuance  is,  becaufe  the  botnobw. 
freehold  is  recovered  in  the  a&ion;  for  every  recoverer  re- 
covcreth  a  fee-fimple,  and  a  recovery  of  the  fee-fimple 
muft  -work  a  difcontinuance ;  and  if  this  be  allowed  to  be 
a  fine,  in  confequence  it  ought  to  have  the  effeft  of  fines* 
But  not  a  1  Though  fuch  fine  be  a  difcontinuance,  it  is  not 
a  bar  to  the  intail ;  for  it  is  by  the  4th  of  Hen.  7.  that  a-fine 
with  proclamations  (hall  bar  an  eftate-tail  (*i),  and  no  fine 
but  a  fine  with  proclamations  is  within  thrit  ftaitufe,  nor 
can  bar  an  eftate-tail.     And  the  Court  denied  a  fine  to  be 
a  feoffment  of  record,  and  faid  it  was  improperly  fo  called, 
but  that  the  meaning  was,  that  it  had  the  effefts  of  a  feoff-  Why  fiae  cajfet 
ment  to  fome  purpofes,  if  he  that  levied  the  fine  was  *f«°*n«rt«tf 
feifed  of  the  freehold  at  the  time  of  the  fine  levied  (A). 

4thly,  That  a  fine  fur' conyfance  de  droit  come  ceo  que  it  ad  Fine  far  coaa- 
defin  done  generally  implies  a  fee-fimple  1  but  it  is  onhr  by  &«**>**•  ^JJ* 
implication,  and  therefore  there  is  no  repugnancy  to  limit  ^.fimJJ^wt 
ati  eftate  for  life  to  the  conufee ;  for  the  precedent  dona*  that  maybe^m- 
tion  of  feoffment  which  is  fuppofed  might  be  for  life  only,  ^jed  *J££rti" 
or  in  tail,  and  the  general  intendment  of  the  conujance,    u  ^f  « 

maybe  qualified  by  an  exprefs  limitation.     Fide  41  2?.  3.        L  341  J 
14.  Co.  Lit.  9.  b*  , 

ythly,  Thatthe  fuitors,  who  are  judges,  might  aft  by 
attorney*  becaufe  it  is  a  part  of  their  fervice  ratione  tenu* 
ra9  and  they  are  judges  quatenus  tenants.  Shtilibet  liber 
Utotno  quifetlam  debet  libere  pqffit  facere  attornatum  fuum  ad 
fe&atn  fuam  pro  fe  faciend  Stat.  Merlon,  c.  10.  A^nd  this 
is  part  of  his  fuit.     Vide  2  Injl.  225.  F.  N.  B.  25.  156. 

There  was  another  point  in  this  cafe,  viz.  "Whether  it 
appeared  by  the  verdift  that  the  iflue  in  tail  was  barred  of 
hisformtdon  by  21  Joe.  1.,  and  if  fo,  Whether  he  had  loft 
his  right  of  entry  alfo.     Bat  for  the  rcfolution  of  that,  vide  Pott  42a. 
this  cafe,  title  Limitations  (c). 

{a)  The  ftatute  only  mentions  "  fines  ing  judgment  in  the  fame  cafe  In  the 

levied  in  the  King's  Court  afore  his  Houfe  of "  Lords,   3  Atk.  135.,   who 

juftices  of  the  Common  Place."  fays,  that  a  fine  is  a  feoffment  upon 

(b)  According  to  a  MS.  note  of  this  record  when  the  party  hath  fuch  an 

cafe,  mentioned  18th  Fin.  413.  Lord  eftate  as  will  enable  him  to  levy  a  fine, 

Chief  Juitice  Holt  faid,  That  if  a  te-  that  is,  an  eftate  of  freehold  ;  other- 

nant  for  years  makes  a  feoffment  in  wife  a  fine  has  no  efftft  whatiocver 

fee,  the  whole  eftate  of  him  in  the  with  refpeft  to  a  ftranger,  and  operates 

reversion  is  de  veiled,  but  if  he  levy  a  as  an  eftoppel  only,  and  bars  none  but 

fine,   nihil  operator.     The  diftin&ion  the  party  claiming  under  it.  In  2  Ccm. 

laid  down  in  this  cafe  between  a  fine  348.  it  is  faid,  it  may  be  called  with 

and   feoffment  is  approved  by  Lord  more  accuracy  an  acknowledgment  of 

Macclesfield  in  Carter  v.  Baraardifton,  a  feoffment  upon  record.  Vide  fa/?.  49, 

1  Wms.  519.  ;"Ld.  Ch.  J.  Lee,  Smith  50.  Cruije  33. 

ex  dem.  Dormer  v.  Packbwrfl,  1 8  Via.  (c)  The  judgment  in  this  cafe  was  af. 

4i3.$andbyLd.  Ch  J ,  fVilles,  in  giv-  firmed  in  Dom.  Proc.  1  BmvnP.C.  53. 
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6.     Fazacharly  verfus  Baldo. 

fTrsn.  3  Ann.  B.  R.] 

A»t*  pi.  i.        n£R  Holt,  C.  J.  If  a  writ  of  error  be  brought  in  &  R- 

fal£<^o£        l  to  rcvcrfc  a  finc  lcvic<*  »n  C.  A,  the  very  record  of 
atranfcript.s.c  the  fiqe  itfclf  is  never  removed  hither,  but  only  a  tran 
Mod.  Cafe  177.  fcript  of  it ;  But  if  this  Court  adjudge  it  erroneous,  then 
Po&  152.         a  €erijorarj  gocg  to  thc  chirographer  to  certify  the  very  fine, 
and  when  it  comes  up  it  is  a&ually  cancelled. 


7.  Lloyd  verfus  Vifcount  Say  and  Seal. 

[Mich.  10  Aon.  fi.  R.J 

rioel*rftl*       A^wwas  thus:  Htc  eft  Jlnalii  concordia  facia  in  Cur, 
tomaeamcort  f\  j^  ^  jy^^  a  ju  &,„&  Micbaelis  in  tresfep- 

Aatc  %,  ao9*  time?  anno  decima  WilUelnu  teriii  coram  Thorn.  Trevor^  £fc*9 
&  pqftea  in  craft.  Sancl*  Trinitat.  1  Annsconceffl  tif  recordaU 

sfLII.  62.  coram  ejufdem  jufticiar.  s  (b  that  the  concord  of  the  fine 
was  of  one  term,  and  the  rccordaU  of  another  term  fol- 
lowing ;  and  therefore  the  queftion  was,  Of  which  term 
this  fhould  be  faid  to  be  a  complete  fine  I  Per  Cur.  It  is  a 
fine  of  that  term  when  the  concord  was  made,  and  of 
which  the  writ  of  covenant  was  returnable,  for  the  cencor- 
dia  facia  in  curia  is  the  complete  fine j  the  concejfit  recordat. 
is  the  leave  of  the  Court  to  enrol  it.  6  Co.  68.  Hot.  330, 
2  Fen.  47. 

N.  The  judgment  in  this  cafe  was  affirmed  /*  Dom.  Proe.  1  Br$.  P.  C.  383. 


[342]  iForgerp. 


1.    Doixiidus  Rex  verfus  Stacker. 
[Mich.  7  Will.  3.  B.  R.] 

S.c.  5 Mod.       AN  incfillment,  for  that  the  defendant fabricavit feu 
toMM™'  fabricari  caufavit  a  bill  of  loading,  was  held  naught 

&vit,  in  in  in.     upon  demurrer ;  for  an  indictment  ought  to  be  certain  and 

pofitivc. 
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14  C#  4>Anit»t  Poft 
w     371.  *  Lill.  46. 

4  Rep.  48.  a. 
2  Hawk,  ch.  25.  f.  58. 


pofilivc  (a).      Co.  Ent.  477.     I    Sirf.   134.    2   Cr*.   345.  diftmeat  M 

a  Ro.  272.  a*.  2  **.  82-  »j£ Jf* 


(«)  R.  ace.  Rep.  B.  R.  Temp.  Hard.  370. 

a.    Domina  Regina  verfus  King. 

[Hill.   1  Ann.  B.  R.] 
• 

1fcN  D I C  T  M  E  N  T  for  forging  quoddam  fcriptum  obliga-  For  forging  a 
*  torium  of  jf.  S.     Objeaion,  it  (hould  be  fcriptum,  pur-  *JjJ  *  J-  *• 
porting  a  writing  obligatory  of  jf.  S. ;  Sed  non  allocatur  ;  s.  c.  1  Hawk, 
tor  the  fifth  of  E/iz.  c.  14.  mentions  falfe  deeds,  as  well  1*1,  &c. 
a,  falfe  writings.  *u^S,. 

3  Leon.  170.     3  Silk.  171,  172*    Holt  326.    1  Vent  24* 

.    3.     Domina  Regina  verfus  Smith. 

£Paf.  2  Ann.  B.  R.] 

INDICTMENT  for  forging  a  deed  of  aflignment  of  a  Miarat  for 
1  leafe,  figned  with  the  mark  of  one  Goddard,  cujus  tenor  (j^g*^ 
fcquitur,  but  fets  not  down  the  mark  as  in  the  aflignment ;  of  J.  s.   Mark 
and  this  was  objeded,  for  that  without  that  it  could  not  need  not  * fe 
be  a  forgery  \  fed  nan  allocatur.  fwth' 


JFrancfrtfe*,  %fbtxtit8,  &c.        [  343 1 


1.     Domina  Regina  verfus  Taylor. 

[Trin.  1  Ann.  B.  R.] 

Vf  R.  £<**//  moved  againft  the  keeper  of  the  prifon  of  7^h^.ft,*J5i,• 
x\±  the  Gatehoufe  for  not  returning  a  habeas  corpus  for  JSStof a«» 
bringing  up  prifoners  in  order  to  be  Tent  to  tfewgate,  the  beagtoi  deiu 
county  gaol:  Upon  this  occafion,  Holt,  C.  J.  hid  it  down,  *«£  *f- St. 
That  none  can  claim  a  prifon  as  a  franchifc,  unlcfs  they  3,°' 

ha?c  alfg  a  gaol-delivery  of  felony,  which  the  dean  and 

chapter 
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chapter  of  WtflminjUr  hath  not*  and  therefore  ought  to 
fend  a  calendar  of  them  to  Newgate^  or  return,  the  bnkcot 
corpus  to  this  court,  with  a  claim  of  their  franchife. 


4.   Rufli  vcrfus  The  Chancellor  and  Scholars 
of  Oxford. 

[Tria.  i  Ann.  B.  R.] 

FiaochlA  of  the  Vf  R.  Cowper  moved  for  a  prohibition  to  a  fuit  in  the 
<£r^.  »Salk.  vice-chancellor's  cdurt  againft  certain  brewers,  for 

4£»#   #  felling  ill  beer  and  falfe  mcafure ;  and  the  particular  ex- 

cefs  of  jurifdiflion  alleged  was,  the  exading  juratory  cau- 
tion \  and  he  alfo  iufifted,  that  though  they  have  the  affife 
of  bread  and  beer  by  charter,  .vet  a  power  to  punMh  by 
fine,  and  proceed  according  to  tne  civil  law,  cannot  be  by 
charter.  Holty  C.  J.  Before  the  14  H*  8.  the  univerfity 
had  the*  jurifdi&ion  of  a  lect*  and  exerctfed  it  in  the 
vice-chancellor's  court;  but  the  charter  of  the  14  H.  S~ 
grants  them  power  of  trefpafTes,  and  that  over  all  perfons 
whatfoever,  if  a  fcholar  be  party.    Adjwrnatwr. 


[344]  Wanting! 


1.     Pope  verfus  St.  Leger, 

[Mich,  s  W.  &  M.  Rot.  337.] 

s^Uect *rtr£  A ^  Vty  at  backgammon,  one  of  the  players  ftimd on* 
Pope    Wager  of  his  men,  but  it  did  not  move  it  from  the  point ; 

concerning  the  and  the  queftion  was,  Whether  he  was  bound  to  play  it  ? 
S^^^^  ®n  this  a  wager  of  100/.  was  laid,  and  the  determina- 
ted* fto-  ^on  referred  to  the  groom-porter  j  and  now  in  an  a&ion* 
in*.  4  Mod.  i,  the  queftion  was  on  the  ftatute  againft  gaming,  Whether 
rMo&°*  4.  **  was  w**"in  the  ftatute  (g)  ?  And  it  was  held  this  wager, 
» Mod.  si,  179.  ▼**  not  prohibited  by  the  ftatute,  for  it  was  not  on  the, 

(«)  St.  16.  Cb.  a.  tb.  7, 

chance 


(Earning*  344 

chance  of  the  play,  but  on  the  right  of  the  play,  which  is  iXbimM*** 
a  collateral  matter  («).  ]  J^jk    , 

S.C.    N.L.  143.    Skio.571.    Catth.  31a.     Cdfrb.^.    Ca&i  B.  R.  81.    Holt  550. 

(«)    Horfe-races  for  fmaller  Aims  fequences,  Athirfoldv.  Beard,  zT.R* 

than  50/.  being  prohibited  by  ftatute  610.     Lord  Loughborough  refufed  to 

13  Geo.  a.  ch.  19.  f.  a.,  it  was  ruled  try  a  caule  on  a  wager  refpe&ing  the 

in  Jbbnjon  v.  Bann%  4  7*.  R.  1 .,  that  mode  of  playing  at  hazard,  which  is  a 

wagers  concerning  them  are  illegal,  prohibited  game,  and  his  refufal  was 

As  a  general  proportion,  wagers  are  confirmed  by  the  Court  of  Common 

legal  contracts  upon  which  an  action  fleas,  2//.  2?/*  43. 
may  be  maintained ;  but  with  the  ex-        %u.  If  a  wager  whether  war  would 

ception  of  fuch  as  tend  to  a  breach  of  be  declared  in  a  given  time,  is  legal  ? 

the  peace,  or  to  immorality,  or  the  in*  Fojkr  v.  Thackeray,  1  T.  R.  57.  n. 
trodu&on  of  indecent  evidence,  or        An  action  may  be  maintained  on  s 

affect  the  intereft  and  feelings  of  a  wager  whether  a  perfen  bought  *  wag* 

third   perfon,    or  are  againlt  found  gon,  though  it  was  objected  that  it 

policy  ;  as  a  wager  between  two  voters  might  tend  to  introduce  evidence  whe* 

concerning  the  event  of  an  election,  thef  he  Hole  it,  Qtod  v.  EUiot9  3  7*.  Jh 

which  might  be  made  a  cover  for  693. :  Or  concerning  the  decifion  of 

bribery,  Allen  v.  H§ar*>  1  T.  R.  56; ;  an  appeal  in  the  Houfe  of  Lords ;  but 

or  wagers  concerning  the  fex  of  any  if  fuch  a  wager  was  intended  to  colour 

perfon,  Da  Cefta  v.  Jones,  C<nvp.  729.;  bribery,  or  prod uce  improper  conduct, 

or  the  amount  of  any  branch  of  the  pub-  it  would  be  void,  Jones  v.  Randall 9 

lie  revenue,  which  might  lead  to  a  dif-  Co<wp.  37.     Fide  Ljnall  v.  Longbottom^ 

cuffion  attended  with  mUchteroos  tost-  a  Wilf.  36. 


2.     Hufley  verfus  Jacob. 

[Mich.  8  Will.  3.  B.R.   Comyns  4.  S.  C.    1  Ld.  Raym.  87. 
r     S.  C.    Pleadings,  3  Ld.  Raym.  93.] 

np  H  £  Lord  Chandos  loft  money  at  play  to  Huffey,  and  *  Kelynge  269, 
*  .gave  him  a  bill  for  it  on  Jacob,  who  accepted  ic,  and  *7°*    *  Mod* 
afterwards  refufed  to  pays    and  now  an  affumtfa  wit  Jffinotw»wr 
brought  againlt  Jacob,  and  he  pleaded  the  16  Car.  2.  c.  7.  on  a  bill  for 
To  which  it  was  demurred:  And,  ift,  it  was  obje&ed,  m^ney *°J| n 
that  this  amounted  to  the  general  ifluo :  Sed  Curia  contra  ;  Ica^StlJS^ 
for  where  the  matter  of  the  plea  confeffes  the  caufe  of  wife  of  an  in- 
action, but  avoids  it,  the  defendant  may  plead  fpecially,  ?%^sCprth* 
though  he  might  have  given  it  in  evidence ;  otherwife  Holt  328. 
where  the  matter  of  the  plea  does  not  avoid  but  deny.  Cifc*  &»  &.  96* 
3  Cro.  871.    Second  objection*  This  is  outof  the  fta- SkhL  *** 
tute,  becanfe  the  nature  of  the  duty  is  altered,  and  a  new 
contract  created  by  the  acceptance,  which  is  the  ground 
of  this  action :  Sea  non  allocatur  ;  for  though  this  is  x  kind  What  matt* 
of  new  contract,  yet  all  is  founded  on  the  illegal  and  tor*  •counting  to 
tious  winning,  and  only  fecures  the  payment  of  that  myt^iM* 
money,  and  therefore  it  is  within  the  ftatute,  the  plaintiff  fpecially.  Mod. 
being  privy  to  the  firft  wrong :  but  if  Huffy  the  plaintiff  Cafctiat.  P«ft* 
had  affigned  this  to  a  ftranger  bona  Jidt  upon  good  con- -  £  *  t£^*l 
Vol.  I.  E  e  8  fideration, 
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Cre.ziis.87s*   ({deration,  he  had  not  been  within  the  ftatute,  for  he 
Fo?*  **•         was  not  privy  to  the  tort,  but  an  honed  creditor  (a). 

N.  B.  Holty  C.  J.  pat  thefe  cafes  ?  A.  lofes  100/.  to 
C,  and  ^.and  B.  become  bound  to  C.  for  the  money,  the 
bond  is  yoid  as  to  both  (J).  I  know  but  one  cafe  where  it 
(hall  not  be  void,  which  has  been  adjudged  both  on  the 
ftatute  of  gaining  and  ufury  j  if  A*  wins  100  /.  of  J?.,  and 
for  a  debt  which  A.  owes  C,  he  appoints  B.  to  give  C.  a 
bond,  it  is  good  :*C.  is  an  innocent  perfon,  and  it  will  be 
the  fame  thing  if  A.  be  bound  with  him. 

(a)  By  ftatute  9  4nu.  eh.  14.  f.  1.  was  ruled  with  refped  to  bills  void  for 

All  (ecurities,  the  whole  or  any  part  ufuriout .  confiderations,  under  ftatute 

of  the  confideration  of  which  is  for  n  Jnn.,L*wsv.  Waller  t  /big**  735  ) 

money  won  by  gaming,  or  repaying  But  though  thejieurjjy  u  void  in  cafe 

money  lent  for  gaming,  are  rendered  of  money  lent  to  play  with,  the  con- 

void ;  which  proviiion  is  ruled  to  ex*  tra&  is  good  and  binding.   Burgtn  v, 

tend  to  bills  or  notes  in  the  hands  of  Walntejly,  2  Str.    1 249.     Robin/on  v. 

to  innocent  indorfee,  for  a  valuable  Bland,  2  Bur.  1077.  1  BL  234.    Vid* 

confideration  without  notice.    Bowjtr  BUxto*  v.  Pyo,  2  Wilf.  309. 
v.  BAMpton,  2  Str.  1 155.    (The  faine        (h)  Ac.  \  Wilf.  229, 


[345]  3-    Anonymous. 

[Mich.  12  Will.  3.  B.  R.] 


Seven!  con- 
tra&t.    j  Sid, 
394' 


A  T  play,  H.  may  lofe  100/.  to  one,  and  100/.  toano- 
•**  ther,  upon  tick,  becaufe  it  is  a  feveral  conrrad  \ 
©therwife  if  it  were  ajoint  contraA.  It.  was  held  in  the 
pafe  of  Danvers  and  ThiftUwortb^  that  if  H.  lofes  2000/. 
in  ready  money,  and  afterwards  lofes  100/.  more,  for 
which  he  gives  his  note,  the  note  is  good ;  but  aU  heyond 
it  is  void  \  per  Holt*  C.  J. 


4.     Dickfon  verjus  Pawfct, 

[Mich?  1 3  Will.  3.  B.  R.] 

Affu»p£fcr^  ^jpHE  plaintiff  brought  ajfumtftt  for  40 1.\  defendant 
JTpiiy,  wrtatthe  pleaded  it  was  for  money  won  at  play,  and  that  at  the 

fa*  fitting  he  fame  time  and  fitting  (r)  he  loft  alfo  66  L  to  J.  S.  \  plaintiff 
aift6i6Lu?Ji,So'  dcmurrcd  and  had  judgment,  for  it  was  the  opinion  of 
180/  3UKeb3.°f  tkc  Court,  that  lofing  106/.  to  feveral  perfons  at  one 
67*.   *Vent.    fitting,  is  not  within  the  ftatute,  unlcfs  they  go  fliarca 

#.  (c)  To  lofe  at  one  fitting,  is  to  lofe  not  be  aftaally  gaining  the  whole 
hi  a  coorfeofplay  where  the  company  while.  Bona  v.  Booth,  2  BL  ktp. 
never  parts,  though  the  perfon  may    1126. 

.    fraudu- 
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fraudulently,  and  join  in  the  ftakes:  For  then,  as  to  the  »75-   ♦J^0*-. 
chance  of  the  game,  they  are  as  one  perfon.  *b$J#  13!  351." 

N.  B.  As  Holt ,  C.J.  put  this  cafe:  Suppofe  the  40/.  Mod.  CafeiuS. 
had  been  fairly  won,'  and  the  661.  with  falfe  dice,  this 
will  not  avoid  the  40/*  debt,  unlefs  he  was  party  to  the 
fraud. 


4£*ol. 


Tilfden  verfus  Palfriman* 

[Mich.  3  Ann.  B.  R.] 

IF  one  be  in  cufiod.  mar.$  the  way  to  charge  him  with  an  Courfe  of  ch«y 
aftion  is  thus,  wb.  in  term-time  the  plaintiff  mult  file  J^J^^* 
a  bill  againft  him,  and  deliver  a  declaration  to  the  turn-  a&ion.    Mod. 
key,  and  then  he  (hall  lie  two  terms  before  he  (hall  be  Cafes  *i,  63,9$, 
discharged,  even  on  common  bail  ^  but  if  it  be  in  vaca-  l*£l?l'  S,C* 
tion(a),  then  the  plaintiff  muft  go  to  the  marshal's  book  in  3  saik.  150. 
the  office  and  make  an  entry,  quod  rtmanet  in  cujhdia  ad  -  Cromp.  Pmc« 
fc3am%  &c*;  and  this  is  fufficient  to  charge  him,  provided  **'  *c* 
he  be  then  in  a&ual  cuftody ;  for  if  he  be  out  of  gaol, 
then  he  may  be.  arretted.    Per  Cuf. 

(*)  ftV&note  to  thiscafe,  p.  213. 


Vol.  I.  Ff 


(    34*    ) 


$rant#» 


I#eficc  tor  yttft 
grants  the  land, 
habendum  for 
the  reflate  after 
bis  death  {  term 
lefts  prefenrly, 
and  habendum 
nJs  void.     3  D. 
a  10.  p.  17.  S.C. 
3  Salk.  ^^^, 
Skin.  518. 
Holt  331.  Cafes 
B.R.  11. 


Germain  ct  Ux.  verfus  Orchard. 
[Mich.  3  W.  &  M.  B.  R.] 

I N  trefpafs  quoad  the  vi  6f  armisy  non  euL  was  pleaded, 
*  and  iffue  was  thereon,  and  as  to  the  other  part  of  the 
trefpafs  to  fuch  a  time,  the  ftatute  of  limitations ;  upon 
which  there  was  a  demurrer ;  and  as  to  the  refidue,  a 
juftification  and  iffue  on  it,  and  a  venire  to  try  that,  and 
inquire  of  the  damages  on  the  demurrer:  Accordingly 
there  was  an  inquiry  of  damages  as  to  the  iffue,  but  not 
upon  the  demurrer  5  and  as  to  that  the  plaintiff  entered  a 
non  prtf.y  and  took  judgment  for  the  other.  The  cafe, 
upon  the  juftification,  was  found  by  fpecial  verdict  to  be 
this,  viz.  leffee  for  1000  years  by  deed,  reciting  the  ori- 
ginal leafe  of  the  lands,  grants  the  faid  lands,  together 
with  the  faid  recited  leafe  to  the  grantee,  his  executors, 
adminiftrators,  and  affigns,  and  all  writings  relating  to 
the  premifes,  habendum  to  the  grantee,  his  executors,  &c. 
after  the  death  of  the  grantor  and  his  wife  for  the  refidue 
of  the  term  of  1000  years. 

Per  Holt%  C.  J.  If  a  termor  grants  the  land,  the  grantee 
is  but  tenant  at  will-,  for  it  does  not  appear  that  the. 
grantor  meant  to  pafs  his  whole  intereft,  and  this  is  enough 
to  fatisfy  the  grant ;  but  if  a  termor  devifes  the  land,  all 
his  term  paffes ;  for  the  devifee  cannot  be  tenant  at  will, 
becaufe  the  devifor  mud  die  before  the  devife  can  take 
effeft,  and  one  cannot,  be  tenant  at  will  to  a  dead  man  : 
Alfo  he  agreed  the  word  leafe  would  pafs  the  term, 
but  here  it  is  the  recited  leafe,  which  can  fignify  nothing 
but  the  deed,  therefore  he  held  the  habendum  void ;  aiiter 
had  it  been  a  grant  of  the  term,  habendum  after  his  and  his 
wife's  deceafe,  for  there  the  habendum  (hould  be  reje&ed 
as  repugnant,  and  that  being  reje&ed,  there  would  be 
enough  in  the  pTemifes  to  pafs  the  eftate,  but  here  was 
nothing  in  the  premifes  that  could  pafs  the  term.  And  as 
to  the  iffue  on  the  vi  1st  ormis,  on  which  nothing  was 
found,  he  held  that  was  only  form,  and  that  not  finding 
damages  on  the  demurrer  was  helped  by  the  non  prof. 
skin.  52*.        entered  as  to  them*     And  judgment  was  given  for  the 

S  plaintiff, 


V 


•Termor  grants 
or  devifes  gene, 
rally,  grantee  is 
tenant  at  Will, 
devifee  has  the 
term. 
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plaintiff,  and  upon  that  judgment  a  writ  cf  error  brought 

in  the  Exchequer-chamber,  where  it  was  reverfed ;  and 

the  Court  there  held,  that  by  the  grant  of  the  lands  in        [  347  1 

the  premifes  to  the  grantee,  his  executors,  adminiftrators', 

and  affigns,  the  whole  term  of  1000  years  was  transferred  ; 

and  fince  by  the  premifes  the  whole  term  pafled  prefently, 

but  by  the  habendum  not  till  after  the  death  of  the  grantor 

and  his  wife,  ex  confequenti  the  habendum  was  repugnant  to 

the  premifes,  and  void.     And  in  ^Trinity  term  6W*t3  M. 

the  judgment  of  the  Exchequer-chamber  was  affirmed  in 

the  Houfe  of  Peers. 

N.  B.  In  this  cafe  a  difference  was  taken  between 
the  opinion  of  a  grant  and  a  devife ;  if  A.  grants  to  B. 
generally,  the  term  is  in  him  only  at  the  will  of  A.,  but 
fuch  a  dev}fe  paties  the  whole  term  to  2?.,  elfe  he  would 
have  nothing  ;  for  fhould  it  be  like  a  grant  at  will  only, 
then  the  will  could  not  commence  till  the  death  of  A.,  and 
fo  inftanter  it  would  be  determined  by  his  death. 


habeas  Corpus. 


■lata 


I.    Dominus  kex  verfus  Kendal  and  Roe* 

[Trin.  7  Will.  3.  B.  R.     1  Ld.  Raym.  65.  S.  C] 

UPON  a  habeas  corpus  to  the  keeper  of  Newgate,  it  Commkmdtt for 
was  returned,  that  the  defendants  were  committed  by  J^^ 
Mr.  Secretary  Trumbatt  for  high  ireafon,  in  aiding  Sir  conunitted  for 
James  Montgomery  to  efdape,  whb  was  committed  to  the  treafon,  ought  to 
cuftody  of  a  meflbnger  for  fufpicion  of  high  treafon.  And  2"fdr  whkh  ti. 
upon  exceptions  taken  to  the  return,  the  Court  held,  was  committed. 
I  ft,  That  fecretaries  of  ftate  might  commit  (a),  as  con-  1  Uo.  7c,  7i. 
fervators  of  the  peace  did  at  common  law ;  and  that  it  wis  skt!/«^!"s*7. 
incident  to  the  office,  as  it  is  to  the  offices  of  juftices  of  s.  c.    5  Mod. 
peace,  who  are  not  authorized  by  any  exprefs  words  in  7*«  Coini»-  3*> 
their  commiffion  to  that  purpofe,  but  do  it  rat'nne  officii.  B#  %*£. 
Vide  1  And.  297.     2  Leon,  175.     adly,  That  the  com-  earth.  199 
mitment  of   Sir  James  Montgomery  to  a  meflenger  was  *  ^iic  15$. 
good,  and  a  lawful  cuftody,  for  they  .would  intend  it  only  [  s^*244  a* 

(a)  Vide  notes  to  2  Hawk.  ch.  16.  f.  4.  6th  ed. 

F  f  2  in 
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in  order  to  carry  him  to  gaol.  And  Hoff,  C.  J.  faid,  It 
had  been  held  by  Halt,  C.  J.  that  if  a  juftice  of  peace 
direft  a  warrant  to  any  particular  private  perfon,  he  might 
-  execute  it ;  and  fuppofmg  the,  commitment  ought  to  have 
been  to  the  county-gaol,  yet  the  want  of  that  would  not 
make  the  Warrant  void.  3dly,  That  Sir  James  Montgomery* 
treafon  ought  to  have  been  inferted  in  the  warrant,  with 
an  allegation,  that  Sir  James  did  the  fa& ;  becaufe  the 
defendants,  by  breaking  the  prifon,  are  guilty  of  the  fame 
fpecific  treafon  and  offence  -,  and  for  this  caufe  they  were 
bailed. 


[348]  2.     BethcllV  Cafe. 

[Trin.   7  Will.  3.  B.  R.  S.  C,  but  differently  reported  1  Ld. 
Jlaym.  47.] 

5  Mod.  19.    if  i^pHE  defendant  being  indi&ed  for  buying  and  felling 

Z£XW  of  old  moflc7'  was  convi&cd  at  thc  OU  Bailey,  and 

tourtof  oyer  fined  ioo/.     And  now,  on  a  habeas  corpus  directed  to  the 

'tod  terminer  bt  keeper  0f  Newgate,  was  returned,  that  he  was  committed 

^&2ZU.  by  order  of  the  Court  of  Seffions  at  the  Old  Bailey  to  hi» 

ant  not  dif.  cuftody,  tenor  cujus  oriinis  fequitur  in  h*c  verba,  viz.  Wil* 

h^Mco*11!!!  folmu*  Bethel  conviclus,  &c.  ideo  confideratum  eft,  that  he  be 

but  put^hil  fined  1 00  A  &  quod  ibidem,  viz.  in  cujtodia  of  the  keeper  of 

writ  of  error.  Newgate  in  gaola  remaneat  fub  falva  cuftodia  quofque  finem 

^tt»entC'^o/wft 

ought  to  be  to         It  was  held  per  Cur9,  that  this  commitment  was  naught ; 

the  flwrfff.         1  ft,  Becaufe  it  was  not  to  the  fheriff,  who  is  the  legal  and 
Pofl.  350.        immediate  officer  to  every  cpurt  of  oyer  and  terminer. 
adly,  Becaufe.  the  word  committitur  is  neceffary  to  the  form 
of  a  legal  commitment. 

Then  the  queftion  was,  Whether  he  could  be  difcharged? 
Et  per  Cur.  Before  Bu/beFs  cafe  no  man  was  ever,  by 
habeas  corpus,  without  writ  of  error,  delivered  from  a  com- 
mitment of  a  court  of  oyer  and  terminer  ,•  but  this  com- 
mitment was  not  caufelefs :  Where  a  commitment  was 
without  caufe,  a  prifoner  may  be  delivered  by  habeas 
corpus;  but  where  there  appears  to  be  good  caufe,  and  * 
deleft  only  in  the  form  of  commitment,  as  in  this  cafe, 
he  ought  not  to  be  difcharged* 

And,  as  to  the  other  matter,  they  faid,  that  though  the 
commitment  ought  in  ftridnefs  to  be  to  the  fheriff,  yet  * 
gaoler  is  a  known  officer  in  law,  and  his  cuftody.  is  the 
cuftody  of  the  fheriff  to  many  purpofes  5  therefore  let 
him  bring  his  writ  of  error,  for  we  will  not  difcharge  him 
on  the  habeas  corpus.  5 
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3.     Bracy\r  Cafe. 

[Mich.  8  W.  3.  B.  R.     1  Ld.Raym.  99,  153.  S.  C. 

jyRACT  being  committed  by  commiffioners  of.  bank-  5  Mod.  308. 
^>  rupt,  brought  a  jktar  r^//x,  whereon  the  commit-  SSSSSiS 
ment  was  returned,  and  this  exception  taken,  that  it  was,  bankrupt  tin  tbt 
That  he  be  committed  toprifon^  there  to  remain  till  he  conform  * Pendant  con- 
htmfelf  to  our  authority  :  The  cafe  was,  That  he  refufed  Uiority^  ULPoft" 
to  anfwer  to  fuch  queftions  and  interrogatories  as  they  put  pi.  n.  Mod. 
to  him,  relating  to  the  bankrupt's  eftate.     And  the  flatute  Cafcs75  Comb. 

\  •  rr  •      •         i  -        .„  1QO.     S.  C. 

empowers  the  commilhoners  to  commit  in  that  cafe  till  he  situ  and  Rem. 
fubrnit  himfelf  to  be  by  them  examined.  And  the  Court  held  234.  Holt  94. 
the  word  conform  inftead  of  the  word  fubmit  to  be  well  ' 

enough,  becaufe  it  was  of  the  fame  fenfe  5  but  becaufe 
the  commiffioners  had  other  authorities  befides  that  of 
examining,  and  it  did  not  appear  but  it  might  require  a  T  oaq  "I 
fubmiffion  to  them  in  other  refpe&s,  and  for  that  all 
powers  given  in  rcftraint  of  liberty  mult  be  ftri&ly  pur- 
sued, and  in  this  cafe  they  had  but  a  fpecial  authority, 
and  mud  not  exceed  it,  they  held  the  return  naught  (a). 

(a)    Vide  Str.  880.    2  Bl.  R:  806,  tates  prefcribe.     And  where  a  man  is 

1141.  2  Hawk*  ch.   16.  f.  i8„  and  committed  as  a  criminal,  the  conclu- 

notes  to  faid  fe&ion  in  6th  edition. ;  fion  muft  be  until  he  be  delivered  by 

where  it  is  ftated  that  commitments  duecourfeof  la*.     If  be  be  commit- 

gon&ded  upon  ads  of  parliament  muft  ted  for  contumacy,  it  flwuld  be  until 

purfue.^hc  conclafions  which  the  fta-  he  comply. 


4.  Anonymous. 

[Hill.  8  Will.  3.  B.  R.] 


T  F  the  Chief  Juftice  of  the  King's  Bench  commit  one  Commitment  by 
*  to  the  marfhal  by  his  warrant,  he  ought  not  to  be  £h,*f  Jufticc  of 


brought  to  the  bar  by  rule,  but  by  habeas  corpus  1  per 
Holt,  C.  J 


5.     King  verfus  Clerk. 

[Hill.  8  W.  3.  B.  R.     Comyns  24.  S.  C] 


U 


PON  a  habeas  corpus  directed  to  the* keeper  of  New-  5  Mod.  319. 

gate*  to  bring  up  the  body  of  Clerif  it  was  returned,  Wber!  thc'e  '* a 
That  in  London  there  are  companies,  fome  freemen  of  w^n^t.Tbe  of- 
thofc  companies  are  liverymen,  and  that  there  is  a  court  ft*  muft  return 
of  aldermen!  and  that  any  one  duly  chofen,  and  not  tak-  ^J^*n^ 
Ff  3  ing  °  erme° 
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commitments  by  ing  upon  him  the  office  of  a  liveryman,  may  by  cuftom  bo 
CaoBw  in°"  committed  by  the  court  of  aldermen  to  any  officer  of  the 
execution.  Holt  city ;  and  that  he  being  before  the  court  of  aldermen  and 
4.30.  s.  c.  rcfufing,  the  court  committed  him  by  warrant  in  writing 
C  cm!L4II"  to  the  keeper  of  Newgate,  until  he  (hould  declare  he  would 
CafMB.R.^13.  content  to  take  upon  him  the  office  of  liveryman^  jj\A  it 
was  refolved, 

1  ft,  That  the  Court  of  King's  Bench  take*  notice  of  a 
liveryman,  arid  the  nature  of  his  office,  and  that  he,  who 
comes  into  a  company,  agrees  to  incident  charges  and  du- 
ties; and  it  was  admitted,  a  corporation  might,  have  a 
power  to  commit  by  custom,  though  not  by  a  charter  or 
by-law. 

adly,  Thev  held  that  they  could  not  take  notice,  that 
the  keeper  of  Newgate  was  an  officer  of  the  city  of  Left" 
don,  and  therefore  it  does  not  appear  they  purfued  their 
authority :  The  fheriff  is  their  proper  officer,  and  they 
{hould  commit  to  him.  And  Holt,  C.  J.  faid,  In  cafe  of  a 
nonconformift  coming  within  five  miles  of  a  town  that 
fends  members  to  parliament,  the  party  was  difcharged  5 
beCaufe  it  did  not  appear  that  London  fends  burgefies  to 
parliament,  though  all  the  world  knows  they  do.  5  Mod. 
162. 

3dly,  Where  a  commitment  is  in  court  to  a  proper  of- 
ficer there  prefenf,  there  is  no  warrant  of  commitment, 
and  therefore  he  cannot  return  a  warrant  in  hac  verba,  but 
muft  return  the  truth  of  the  whole  matter  under  peril  of 
an  a£Hon  ;  but  if  he  be  committed  to  one  that  is  not  an 
officer,  as  in  this  cafe,  there  muft  be  a  warrant  in  writ- 
ing, and  where  there  is  one,  it  muft  be  returned  \  for 
ptherwife  it  would  be  in  the  power  of  the  gaoler  to  alter 
{he  cafe  of  the  prifoner,  and  make  it  either  better  or  worfe 
than  it  is  upon  the  warrant ;  and  if  he  may  take  upon 
him  to  return  what  he  will,  he  makes  himfelf  judge; 
whereas  the  Court  ought  to  judge,  and  that  upon  the 
warrant  itfelf. 


{350] 


6.     Anonymous. 
[Mic.  11  Will.  3.  B.  R.] 


™!r7£m%T  IF  one  in  Pri^on  in  tte  Gounterbc  removed  into  the 
he  removed  Into  *  King's  Bench  by  habeas  corpus  ad  re/pond.',  and,  intend- 
any  other  court    ing  to  go  over  to  the  Fleet,  procures  l'ome  friend  to  bring 

iwlrcd.^ an"     a  hnheas  corPus  t0  rcmovc  hilA  thither ;  he  (hall  not  be  re- 

4  moved  thither  till  he  has  anfwered  to  the  caufe  here,  and 

he  (hall  not  compel  the  plaintiff  to  follow  after  a  prolling 

defendant,  and  fo  vice  v:rfa  oi  the  Common  Pleas ;  each 

;  Wiif.  14?.      Court  fiiall  retaiu  the  defendant  in  which  he  is  firft  au 

tathed; 
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tached,  and  after  he  has  anfwered  there,  you  may  carry 
him  where  you  will.  This  is  fit  to  be  the  fettled  courfc, 
if  there  be  any  difference  between  the  two  Courts. 


'7.    Dom.  Rex  verjits  Fowler. 

[Trin.  12  Will.  3.  B.  R.     1  Ld.  Raym.  586.  S.  C-] 

JpO  WL  E  R  was  brought  up  upon  a  habeas  corpus  di-  Hibett  corput 
-T    reded  to  the  ftieriff  or  gaoler;  whereupon  was  re-  JJlSSlT*?1 
turned  the  warrant  from  the  flieriff  for  taking  him,  and  iheriff  or  gaoler 
that  was  upon  a  writ  of  excommunicato  capiendo >,  for  fub-  wthtdiijoiiaiTe. 
tra&ion  or    tithes  and  other  ecclefiaftical  duties:   And  p*4t  As.'?£ 
Holt  C.  J.,  and  the  Court,  held,  196.'  P.  3, 4I 

xft,  That  the  habeas  corpus  being  dire&ed  in  the  disjunc-  c»fe$B.R.4iS. 
tive  to  the  Jheriff  or  gaoler  was  wrong,  and  that  all  the  pre- 
cedents were  otherwife.  That  where  a  man  is  taken  on 
a  warrant  of  the  flieriff,  in  purfuance  of  a  writ  to  the  ihe- 
riff, the  habeas  corpus  ought  to  be  dire&ed  to  the  (heriff, 
'  for  the  party  is  in  his  Cuftody,  and  the  writ  itfelf  muft  be 
returned.  Otherwife  it  is,  where  one  is  committed  to  the  Ante  348.  Vide 
gaoler  immediately,  as  in  cafes  criminal.  *93« 

2dly,  The  writ  of  excommunicato  capiendo  itfelf  ought  to 
be  returned ;  and  it  is  not  fufficient  to  return  the  warrant, 
becaufe  the  warrant  may  be  wrong  when  the  writ  is  right  j 
and  though  the  warrant  may  be  wrong,  yet,  if  the  writ  is 
right,  the  party  is  rightfully  in  cuftody  of  the  Qieriff, 
And  for  thefe  reafons  the  writ  was  qua&ed, 


8.    Anonymous. 

[Trin.  12  Will.  3.  B.  R.] 


A  Habeas  corpus  went  to  the  Stannary  Court,  to  which  an  Alias  habeas  to*, 
infufficient  return  was  made,  and  therefore  difallow-  p«  grated  upon 
ed:  Et  per  Cur.  The  warden  of  the  Stannaries  muft  be  *****"*  **• 

11  «  ■  .       »    turn,  nolt  334. 

amerced,  and  you  may  go  to  the  coroners  and  get  it  af-  s.  c. 
feered,  and  eftreat  it  (you  know  my  Lord  Bath's  amer- 
ciament is  5  I.)  ;  and  an  alias  habeas  corpus  muft  go  for  the 
infufficiency  of  the  return  of  the  firft,  and  upon  that  the        f  *  r  j  1 
body  and  tne  caufc  muft  be  removed  up:  If  another  ex-  ** 

tufe  be  returned,  we  will  grant  an  attachment. 


Ff* 
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9.  YoxleyV  Gaft. 

[PaC  1  Ann,  B.  R.] 

Commitment  on  f\NE  Yoxlej  was  committed  by  the  Earl  oi  Nottingham, 

2di^da  b *  doi  tiU  hc  lhould  bc  deKvcrcd  b7  3uc  courfc  of  ,aw»  for 

courifeof law, ill!  refuGng  to  be  examined, and  anfwer  whether  J^uit  or  net, 
Mod.  Cafes  75.  according  to  the  35th  of  Eiiz.  c.  2.,  which  empowers  the 
Comb.***!?*0  JU^CC8  to  examine  and  commit  him  if  he  refufe  to  anfwer 
Skin.  369/  fuch  qucftions:  and  the  Court  held  the  commitment 
vide  note  to       naught,  becaufe  the  ftatute  was  not  purfued*  and  that 

Ani'VT^*       ^8  waa  a  ^*nd  °*  conv^on  or  judgment  to  be  founded 
349*         upon  the  ftatute.    The  Court  held. further,  that  they  had 
a  power  to  examine ;  and  he  being  examined*  nude  anfwer, 
No  Jefidt;  and  was  difcharged. 

10.  KcachV  Cajt. 

[Trio.  1  Ann.  B.  R.    a  Ld.  Raym.  780.  S.  C.  by  the.  name 
of  Dowler  v.  Keite.J 

h.  committed  a  Habeas  corpus  iffued  to  remove  H.  from  the  prifon  of 
b»uthinAe«cu-  ^  Ad*nmty>  where. he  lay  in  execution  upon  a  fen- 

tion*  nVrcmov-  tence,  to  anfwer  an  ad  ion  to  be  brought  againft  him  here. 
able  into  B.R.    Upon  the  return  it  was  moved  that  the  defendant  might 

S*T»  be1*1*"  ^e  comn>ittc<i  here,  f°r  l^at  *crc  was  no  ot^cr  ^7  *° 
brought  there,     fue  him ;  for  he  was  not  chargeable  in  the  prifon  of  the 
Holt 335.  S.  C  Admiralty,  and  there  ought  not  to  be  a  failure  of  juftice. 
Holt,  Chief  Juftice,  faid,  this  was  new :  That  though  the 
proceeding  of  the  Admiralty  was  by  the  civil  law,  yet  it 
was  fupportcd  by  the  cuftom  of  the  realm,  and  this  Court 
VideStr.  936,    muft  not  elude  their  procefe.     He  inquired  as  to  the  ac- 
64^  tion,  and  thinking  it  only  a  pretence,  faid,  There  being 

no  adion  pending  here,  consequently  they  ought  not  to 
commit  him,  and  the  plaintiff  could  not  declare  againft 
him  till  in  cuftody ;  otherwife  if  an  adion  had  been  lie- 
pending.  The  defendant  was  remanded,  ex  motione  Sal* 
held. 


II.     Holling(head\r  Cafe. 

[Hill.  1  Ann.  B.  R.     2  Ld.  Raym.  851.  S.  C] 

.Ante,  pi.  3, 9.  j  TOLLING SHEA D  was  brought  up  on  habeas  w- 
Commitment  bv  £1  pUJ^  on  which  was  returned  a  warrant  of  commitment 
"r!k?ipt°tmrhe  by  commiflioners  of  bankrupt,  for  refufing  to  be  examined 
jhaiitxdifcrurg-  by  diem  i  and  the  conclufion  of  tlie  warrant  of  commit- 
ment 
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xnent  was,   ■■  ■■>  or  otberwfi  di/charged  by  due  courfe  of  law :  «*  »y  <*?«  courfe 
And  this  was  held  naught;  for  the  words  of  the  ftatute  of  Uw»Jil* 
are,  .He  (hall  be  committed  till  he  fubmit  himfclf  to  be 
examined  by  the  commiflioners. 

1 2.    Anonymous.  [  352  } 

[Hill.  1  Ann.  B.  R.J 

AFTER  an  interlocutory,  and  before  final  judgment  Habeas corpa* 
in  an  inferior  court,  a  habeas  corpus  cum  caufa  was  atofateriocu- 
brought :  Before  the  return  of  the  writ,  the  defendant  ^J tiwM  dcftS. 
died,  and  a  procedendo  was  awarded j  becaufe  by  the  8  fe*  9  ant  died.  Procc- 
W.  yc.  11.,  the  plaintiff  may  have  a/«>*/*rw  againft  the  ^*"?ded* 
executors,  and  proceed  to  judgment,  which  he  cannot  Barnes  *ii. 
have  in  another  court,  and  by  this  means  he  would  be  de-  Str.  5*7. 
prived  of  the  cffe&  of  his  judgment,  which  would  be  un- 
reasonable. 


13.    Fazacharly  vtrfus  Baldo. 

[Trin.  3  Ann.  B.R.] 

ON  a  habeas  corpus  ,to  the  flieriffs  of  London^  they  re-  6  Mod.  177. 
turned  an  a&ion  on  a  by-law  with  penalty  for  not  ^r^™ed  iftar 
weighing  at  the  city-beam.     Parker  and  Eyre  moved  the  filing  the  return 
return  might  be  filed,  for  otherwife  the  party  could  have  of  habeas  corpus 
no  remedy  if  the  return  was  falfe,  and  that  there  was  no  f^  3Vkeb! " 
inconvenience  on  the  other  fide j  for  the  record  might  be  470.  Holt  311. 
taken  off  the  file  at  any  time  the  fame  term.     1  RoL  Rep.  33S-  $•  c« 
85.  At  leaft  a  procedendo  might  be  awarded.     1  Lev.  93. 
l  Keb.  133^  170.     Etper  Holt,  C;  J., 

1  (I,  If  a  record  be  filed  here,  it  can  never  be  fent  down 
or  remanded,  either  in  the  term  it  is  filed,  or  any  other ; 
and  that  is  plain  by  the  a£t  of  6  H.  8.  r.  6.,  which  enables 
this  Court  to  do  it  in  cafe  of  felony,  which  otherwife  they 
could  not  have  done. 

2dly,  The  record  itfelf  is  never  removed  by  a  habeas  Re^fhno!; ff " 
corpus,  as  it  is  on  a  certiorari,  but  remains'  below  5  and  the  ™pus.  yskin.* 
return  is  only  an  account  or  hiftory  of  their  proceedings,  ^45. 
ftated  and  fent  up  to  the  fuperior  court  to  judge  and  deter- 
mine the  matter  there  ;  therefore  if  a  caufe  be  removed  Barnes  384. 
hither  by  habeas  corpus,  the  plaintiff  here  muft  begin  dc  *B««-775» 
novo,  and  declare  againft  the  defendant  as  in  cujlod.  mar. 

3dly,  The  habeas  corpus  fufpeuds  the  power  of  the  Court  %  jon.  409.     . 
below,  fo  that  if  they  proceed,  the  proceeding  would  be 
void  &  coram  twnjudice. 

4thly,  That 
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4thly,  That  the  return  in  this  cafe  may  be  filed,  becaufe 
the  very  record  below  is  not  returned,  and  therefore  wiH 
not  be  thereby  filed ;  of  confequence  a  procedendo  may  be 
granted*  becaufe  it  will  not  fend  out  any  record  filed  in 
this  court,  but  takes  off  the  fufpenfion  they  were  under  by 
the  habeas  corpus.  Accordingly  the  writ  was  filed,  and  af- 
terwards a  procedendo  awarded. 


[353]  H»     French'/  Cafe. 

[Mich.  3  Ann.  B.  R.] 
Cm.  £i.  3S9.     *Tp  H  E  defendant  was  out  on  bail  in  an  a&ion  in  B.  £., 

Dyer  *  Stat.*97'  ail<*  WaS  t5*en  °n  an  CXtent  at  *C  <iuccn,s  **"*  >   &* 

25  Ed.  3.  Ch.  bail  brought  him  upon  a  habeas  corpus ,  and  prayed  he  might 
19.  647.  s.  c.  be  committed  to  the  marthal  in  difcharge  of  his  bail  *  and 
foHKL  in°Mfto.  notwithftanding  great  oppofition  was  made  by  the  attot- 
4ya«U)c  fuitof  ney-general,  he  was  turned  over,  becaufe  the  a&ion  here 
U«  Crown.  Poft.  Was  precedent  to  the  queen's  extent. 

354.  iWilf.  r  ^ 

?4&»    Str.  641,  1217.    4  Bur,  1034,    i  Bur,  339*     - 

And  fo  it  was  done  in  the  cafe  of  Smith,  Micb.  5  Anne.     And  in  Dennis 
cafe.  Mich.  10  Anne,  B.  R.  This  note  is  in  the  MS.  Rep.  of  Judge  Blcncowe. 


15.    Domina  Regina  verfus  Layton. 

[Pafch.  4  Ann.  B.  R.    Keilw.  41.  S.  C] 

CamAitmentfof  w  j  PON  the  return  of  a  habeas  corpus  it  appeared,  that 
vSionofCfor-  Layton  was  conviCted  bv  Sir  Own  Buckingham)  Lord 

eible  detainer.  Mayor  of  London  >  upon  view,  by  virtue  of  the  1 5  R.  2.  e.  2., 
m£l  'cafes*60'  *or  a  ^orc^c  <^etaincr  of  the  prifon  of  the  Fleets  and  that 
Poft.450!  Moore  ^c  was  committed  until  delivered  by  due  courfe  of  law,  et 
S4S.  Dale,  c  22.  quoufque  he  paid  the  fine  of  1 00  /.  fet  upon  him.  Sir 
**• ia#  James  Montague  took  exceptions,  and  objefted,  ill,  That 

it  did  not  appear  that  the  mayor  was  a  juftice  :  Sed  non  al- 
locatur s  for  the  8  H*  6.  gives  the  (lime  power  to  mayors, 
\WV  TJ*wIl     &c*     2(Hy,  That  the  complaint  was  of  a  forcible  entry 
c^.  4.  tc.  30,  anj  |jctajncrj  an(j  j^re  ;s  no  forCible  entry  at  all  \  and  a 

,  •     .    man's  houfe  is  his  caftle,  which  it  is  lawful  for  him  to  de- 

'      '    '      fend  with  force.     Curia  advifare  vitlt.     At  another  day  k 

was  farther  obje&ed,  That  the  fine  was  fet  at  another 

time ;  but  the  Court  held  that  might  be  fet  after  the  con- 

twnts  151.  Lo\  vicTion,  as  in  Lombard?*  Eirenarcha,     Farther  it  was  obr 

Ra>m.  1514.     jefted,  That  it  Ihould  appear  by  the  conviction,  that  the 

defendant  had  not  been  three  years  in  pofielEon  upon  the 

"    3  &M 
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8  H.  6.  9.  hut  per  Cur.  That  comes  in  by  a  provifo  (a), 
and  he  that  would  have  the  benefit  of  it  muft  plead  his 
poflcflion.  Vide  2  Cro.  199.,  and  ftatute  31  El.  c.  11. 
Alfo  the  three  years  poflcflion  is  intended  where  the  eftate 
is  continuing,  not  elfe.  Vide  Moor  848.  The  Court  alfo 
held,  that  though  the  convi&ion  was  only  of  forcible  de- 
tainer upon  view,  yet  it  was  travcrfablc  upon  the  8  H.  6f  9., 
by  him  that  had  been  three  years  in  quiet  pofleflion,  as  tHtwk.ch.64, 
well  as  upon  a  finding  by  inquifition,  and  that  becaufe  the  fee.  53  to  57. 
party  is  to  be  imprifoned, 

{a)  Mr.  Hawkins  intimates  an  opi-  4 1 2. },  it  was  decided,  according  to  the 

nion,  that  a  cowviaion  on  a  penal  ftatute  opinion  here,  that  what  comes  in  as 

ought  exprefsly  to  (hew  that  the  de-  a  defence  by  way  of  provifo  fhould  be 

fondant  is  not  within  any  of  its  pro-  (hewn  by  the  defendant,  and  need  not 

vifoes,  2  P.  C.  ch.  25.  f.  113.;  but  be  exprefsly  negatived  in  the  convk^ 

in  K.  and  Ford,  Str.  555.,  and  K.  and  tioq.    Fide.$  T.  R.  1$. 
Bryan,  Sir,  1101.   (cited  x  Burn.Juf. 

J  (5.     Crackall  verfus  Thompfon. 

[Mich.  4  Ann.  B.R.] 

•TpHE  defendant,  pending  an  a&ion  againft  him  in 
**•  B.  R .,  was  taken  upon  a  warrant  in  a  criminal  matter, 
and  committed  to  the  Compter,  and  afterwards  was  there 
charged  with  an  extent  for  the  queen.  And  he  was  £  354  J 
brought  up  by  habeas  corpus  at  the  fuit  of  the  plaintiff  in 
the  a&ion,  in  order  to  be  declared  againft,  in  cuftody  of 
the  marfhal;  and  Mr.  Attorney-General  oppofed  it,  becaufe 
the  cuftody  of  the  marfha!  was  precarious,  and  he  would 
let  him  eicape  as  he  did  French ;  and  this  cafe  differed 
from  that,  becaufe,  by  the  late  a&  of  parliament,  the  Ante  3  53% 
plaintiff  might  declare  againft  him  in  cuftodia  vieecomitis  : 
whereas  the  bail  had  been  without  remedy  if  French  had 
not  been  committed ;  and  as  to  the  defendant's  being  ar- 
retted on  criminal  procefs,  that  was  nothing  5  for  though 
one  fo  arretted  cannot  be  charged  at  the  fuit  of  a  fubjefifc 
in  any  a&ion,  without  leave  of  the  Court,  yet  the  queen 
may  charge  him :  And  the  defendant  was  remanded, 

17.    Anonymous.  /^C^/^7m^yj{ 

[Mich.  4  Ann.  B.  R.] 

TJfAB  E4&  corpus  ad  re/fond,  was  granted  to  the  county  Habeas  corpu* 
■"    palatine  of  Cbefler,  and  afterwards  fuperfeded  upon  JJ^SJ^^ 
fhe  ipppoxj  of  ^fr.  Chejbire^  who  ^ited  two  precedents*  % 
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%eir* 


i.    Smith  &  Ux.  verfus  Angel. 

[Trin.    i  Ann.  B.  R.  Intr.  Paich.  13  Will.  3.    Rot.  325. 
2  Ld,  Raym.  783,  S.  C] 


Ftr.  40.  S»  C. 
Heir  cannot 
plead  a  term  for 
years  raifed  by 
his  anceftor  in 
delay  of  execu- 
tion, but  fliould 
confefs  aflets. 
2  Mod.  50, 
3Salk.  157, 
178,  ftc. 
Plowd.  44* 

Uss\ 


DEBT  againft  an  heir  upon  the  obligation  of  his  an-* 
ceftor;  the  defendant,  not  denying  the  a&ion  or 
obligation,  pleads,  that  his  anceftor  was  feifed  in  fee  of 
three  fourth  parts  of  fuch  and  fuch  tenements,  and  that  in 
1697  he  demifed  the  fame  for  five  hundred  yew  to  A.% 
who  entered,  and  that  the  faid  reverfion  defended,  &f 
Herts  ultra  ;  and  that  at  the  time  of  the  adion  brought  he 
had  no  tenements  in  fee-fimple  by  difcent  praterquam  the 
(aid  reverfion ;  and  that  afterwards  there  was  a  bill  itv 
Chancery  exhibited  againft  him  by  the  anceftor's  wife  for 
dower,  and  a  decree  obtained  againft  him  for  the  tjiirdr 
part  of  thofe  three  fourths  for  the  wife's  life.  Et  bee* 
\#c+  unde  petit  judicium  ft  ipfe  dt  debito  prtdicl*  praterquam  in 
the  reverfion  after  the  leafe,  and  the  eftate  in  dower  when 
they  refpe&ively  happen,  virtute  fcripti  obligator*  prtdidP 
oner  art  debeat>  ,&c»  To  this  there  was  an  idle  replication* 
a  rejoinder,  and  a  demurrer. 

It  was  not  questioned  but  judgment  ought  to  be  given 
for  the  plaintiff  j  the  doubt  was,  Whether  general  or 
fpecial  ? 

s Rot*  Ah* 71.  Et  per  Cur.  A  general  judgment  ought  to  be  given: 
And,  lft,  Holt,  C.  J.  faid,  It  had  been  a  doubt  whether 
the  heir  could  plead  a  term  for  years  in  delay  of  prefent 
execution }  and  though  there  were  fome  precedents  to 
that  purpofe,  yet  he  was  of  opinion  the  heir  could  not 
plead  a  term  in  delay,  but  ought  to  confefs  aflets,  for  the 
reverfion  is  aflets,  and  the  common  law  had  no  regard  to 

Carth.  119.  a  term  for  years.  2  Inft.  3  2 1 .  43  £.  3, 9.  Br.  AJfets  9.  And 
there  is  no  mifchief  in  this ;  for  though  in  confequence  a 
levari  facias  may  g6,  yet  the  leflee  may  maintain  himfelf 
againft  an  eje&ment  by  virtue  of  his  leafe.  Vide  Dj.  346. 
Hern's  PL  307  {a). 

(a)  The  Court  of  C.  B.  entertained    2  Wilf  49. ;  but  gave  judgment  on  a 
Ac  fame  opinion  in  Fillers  v.  Hundley,    different  point* 


2dly,  As  to  the  decree  in  Chancery,  he  held  it  plain,  General judg. 
that  there  was  no  eftate  or  mtereft  vetted  in  the  wife  by  SS^^oodu 
that,  fo  that  the  plea  in  this  refpe£k  is  naught,  and  raeft  Dig.  Pleader, 
apparently  falfe :  Upon  which  reafon  a  general  judgment  *E' 5- ToL  5- 
was  given  for  tie  plaintiff.  *d  cdlU  »*• 


2.     Denham  verfus  Stephehfon. 
[Mich.  3  Aan.  B.  R.] 

PLAINTIFF  brought  debt  on  a  bond  as  adminiftra-  Vide  ante  40. 
tor,  againft  the  defendant,  as  heir  of  his  anceftor ;  wtodefendant 
and  upon  demurrer  one  objedion  was,  that  he  did  not  is  fued  m  heir, 
Ihew  content  bxres,  &c9  and  Hob.  333.  was  ciied.     Et  per  the  declaration 
Cur.  Where  H.  fues  as  heir,  he  muft  (hew  his  pedigree,  £J^h2j7 
if  content  btres,  for  it  lies  in  his  proper  knowledge ;  but  Ailter  in  a  fait 
where  one  is  fued  as  heir,  he  need  not a,  for  the  plaintiff  is  bX  hJm«  Holt 
a  ftranger,  and  it  would  be  hard  to  compel  him  to  fet  forth  l5"10,3.£'c  ** 
another's  pedigree.     For  the  principal  point  in  this  cafe,  vide  Cro.  Car. 
vide  title  Admw\ftrator%  par.  40.//.  10.  «5»« 
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Auftin  verfus  Bennet. 

[Paf.  5  W.  &  M.  B.  R.] 

*~T  RESFASS  for  a  cow ;  the  defendant  (hewed  that  whew  it  any  U 
*  7.  S.  was  poffeffed  of,  &c.  and  died,  and  that  he  feiz-  J**  *"d  J?'? 
ed  the  cow  as  heriotrfervice,  and  does  not  (hew  that  he  9'7.  show! 3°iV 
feized  it  within  the  manor.  Et  per  Cur.  H.  may  feize  2  Leon.  8.  Dr. 
either  for  heriot  cuftom  or  fervice,  any  where  ;  but  one  *  ?tud"  *  76» 
cannot  diftrain  for  them  out  of  the  manor.  \  ui.V/5. 

x  Mod.  21$,  217.  Lut  2367.  Fits.  Heriot,  5,  6  Ed.  3. 36.  a. 
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feigimaps,  mfoer*,  fringes. 

[Fide  Stat.  13  G.  3.  ch.  78.] 


l.  Dominus  Rex  v^^/j  The  Inhabitants  of 
the  Parifh  of  Newington* 

[Trin.  8  Wffl.  3.  B.  R.] 

5  Mod.  6S.  Con.  D  Y  the  2d  of  W.  lit  M.9fiat.  2.ca.  6.fe8.  8.  tie  paVe- 

6  m"su£  *^'  merits  of  ftreets  arc  to  be  repaired  by  the  inhabitants 
c  6.  Vea.  i.*#    of  the  faid  ftrcets  %  and  by  feci.  9.  the  fcavengers  are  to  be 
Skin.  643.  s.C.  paid  by  the  parilhioners  j  and  the  queftion  was,  Whether 
Holt  506.         houtholders,  who  are  bound  to  repair  the  pavements  be- 
fore their  own  doors  at  their  own  edits  by  the  6th  claufc, 
are  bound  to  contribute  to  the  payment  of  the  fcavengers9  , 
rates  ?  And  the  Court  held  they  were,  for  that  an  indefi- 
nite propofition  is  univerfal,  and  they  are  parilhioners : 
And  as  for  paving  before  their  own  doors,  they  have  the 
principal  benefit  of  it ;  fo  that  is  no  reafon  to  excufe  them 
from  other  parochial  duties. 

1 357  3  2»  Domina  Regina.  verfus  Kime* 

[Paf.  2  Ann.  E.  R.    2  Ld.  Raym.  858.  S.  C] 


I  N  D I C  T  M  E  N  T  for  not  working  toward  the  repai* 
*    of  highways  according  to  the  ftatute,  (hewing  that 


If  juftices  tp- 
potnt  H.  to 

votk  on  the         -.  —         -  **■  -  w 

highways  fix  «x  days  inter  fuch  a  time  and  fuch  a  time  were  appointed 
feyt  between  •  fcy  the  juftices,  and  defendant  did  not  come  upon  any  of 
fochadayruft  the  fix  days ;  this  indi&ment  was  held  naught,  for  the 
*oid.  13  g.  3.  particular  days  ought  to  be  fet  forth.  The  juftices  mud 
cB.  78.  fc&  37.  not  appoint  fix  days  generally  between  fuch  a^time  and 
"~£t'VjV"**   •  '^  ^  fuch  a  time,  but  mud  be  particular;  and  fince  the  ap- 

pointment was  naught  in  this  cafe,  the  party  Was  itdt 
bound  to  come  at  all. 


r  MUtw*tt 


3.     Domina  Regina  verfus  Watts. 

[Trin.  2  Ann.  B.  R.  2  Ld.  Raym.  856.  S.  C.  Entries  25.] 

itrttaMat  for    I  N  D I C  T  M  E  N  T  for  not  repairing  a  houfc  Handing 
c^tenh»Jbw"ye  ,   uP°n  ^e  m?hway»  vinous  and  like  to  fall  down,  which 

nur* 
Ju*. 


to  be  ilkcij  To y  the  defendant  occupied  and  ought  to  repair  rations  tenure 
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fisa.  The  defendant  pleaded  not  guilty ;  and  the  jury  Ml  *«**>  Ket 
found  a  fpecial  verdift,  viz.  That  the  defendant  occupied,  J*™*  ttruat  * 
but  was  only  tenant  at  will,  and  whether  he  was  liable 
was  the  queftion.  Etper  Cur,  The  rattone  tetwree  is  only 
an  idle  allegation ;  for  it  is  not  only  charged,  but  found, 
that  the  defendant  was  occupier,  and  in  that  refpe&  he 
is  answerable  to  the  public ;  for  the  houfe  was  a  nuifance 
as  it  flood,  and  the  continuing  the  hpufe  in  that  condition 
is  continuing  the  nuifance.  And  as  the  danger  is  the 
matter  that  concerns  the  public,  the  public  are  to  look 
to  the  occupier,  and  not  to  the  eftate,  which  is  not  ma- 
terial in  fuch  cafe  as  to  the  public.  And  Powell,  J.  held, 
That  there  might  be  fuch  a  tenure,  and  that  tenures  be- 
ing chargeable  upon  the  land  by  the  ilatute  of  avowries, 
it  is  not  material,  even  in  an  avowry,  what  eftate  the  oc- 
cupier has  in  the  premifes  liable. 

4.     Warren  verfus  Matthews. 

[Hill  2  Ann.  B.  R.] 

ONE  claimed  folam  pi/variant  in  the  river  Em,  by  a  grant  Mod.  Cafei  73, 
from  the  Crown.     Et  per  Holt,  C.  J.     The  fubjeft  {°A\ S;C*  ?*£ 
has  a  right  to  nth  in  all  navigable  rivers,  as  he  has  to  filh  t»fifh  in  a.i  na- 
in  the  fea ;  and  a  quo  warranto  ought  to  be  brought  to  v»ga|>ie  riven. 
try  the  title  of  this   grantee,    and  the  validity  of  his  JJJIJJJ5-7"    1 
grant  (a).  7  Co.  *  Saik.  637. 

{a)  In  navigable  rivers  the  fifliery  is  the  preemption  is  again  ft  him  unlets 

common ;  it  is,  prima  facie,  in   the  he  can  prove  fuch  an  exclufive  right, 

king,  and  is  public.    If  any  one  claims  Carter  v.  Mercot,  4  Bur.  2162.     The 

\lexdufi<oely%  he  muft  (hew  a  right.    If  fame  was  alfo  ruled  in  The  Mayor  t  ice. 

he  can  ihew  a  right  by  prefcription,  he  of  Oxford  v.  Ricbardf***  4  T.  R.  457. 

may  then  excrcife  that  right,  though  S'ide  Davys  55. 
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Bucklugh  and  Al.  /1/y    y 

[Paf.  3  Ann.  B.  R.] 

AT  a  trial  at  bar  upon  an  information  for  fuffering  a  ufanor  he'd  fey 
common  bridge  to  be  ruinous,  which  the  defendants  fcrviceofrepair- 
by  tenure  were  obliged  to  repair,  it  was  refoived,  ift,  fa"?^^^/^ 
That  if  a  manor  be  held  by  the  fervice  or  tenure  of  re-  of  any  parti* 
pairing  a  common  bridge  or  highway,  and  that  manor  I'-Wetothe 
afterwards  comes  to  be  divided  into  feveral  hands  ;  every  \^i%£*** 
one  of  thefe  alienees,  being  tenants  of  any  parcel  either  6  Mod.  xso. 
of  the  demefnes  or  fervices,  (hall  be  liable  to  the  whole  sc-  *®7.!*«s» 

charge,  -^  iUt  ll4t 


S'S* 
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charge,  and  are  contributary  among  themfelves.  And 
though  the  lord  of  the  manor  might,  upon  the  fereral 
alienations,  agree  to  difcharge  thofe  that  purchafed  of 
him,  of  fuch  repairs ;  yet  that  (hall  not  alter  the  remedy 
for  the  public,  but  only  bind  the  lord  and  thofe  that 
claim  under  him.  As  the  whole  manor,  and  every  parfr 
of  it  in  the  pofleflion  of  one  tenant,  was  once  charge- 
able with  the  reparation,  fo  it  (hall  remain,  notwithftartd- 
ing  any  aft  of  the  proprietor  :  It  (hall  not  be  in  his  power 
to  apportion  the  charge  whereby  the  remedy  for  public 
benefit  (hould  be  made  more  difficult,  or  by  alienations 
to  perfons  unable,  to  render  it,  in  refpeft  of  the  parts 
which  fhould  come  into  fuch  hands,  quite  fruftrate. 
An*  the  charge  2dly,  That  though  a  manor  fubje&  to  fuch  charge  comes 

k*me«  to  the'   into  Ac  hands  of  thc  Crown>  J*  *e  duty  "P<>n  it  coriti- 
Crcwn.  nues,  and  any  perfon   claiming  afterwards,    under  the 

Crown,  the  whole  manor,  or  any  part  of  it,  (hall  be  li- 
able to  an  indi&ment  or  information  for  want  of  due 
repairs. 


[359]       *>•     Domina  Regina  verfus  Inhabitants   of. 

Cluworth. 

[Paf.  3  Ann.  B.  R.] 

Where  inhabit*  nrHE  defendants  were  indited  for  not  repairing  a  com* 
Se'/ie^mTft*  mon  f°°tway,  and  confefied  it,  and  fubmitted  to  a 

alfo'repair  the  fine.  Et  per  Cur.  The  matter  is  not  at  an  end  by  the 
tmy.  6  Mod.  defendants  being  fined,  but  writs  of  di/lringas  (hall  be 
awarded  in  infinitum,  till  we  are  certified  that  the  way  is 
repaired  (a)  ;  but  the  defendants  are  not  bound  to  put  it 
in  better  condition  than  has  been  time  out  of  mind,  but  as 
it  has  been  ufually  at  the  bed  (by 


163.  s,c 


Holt 


(*)  By  flat.  13.  G.  3.  cb.  78.  f.47., 
all  fines,  iffues,  penalties,  or  forfeit- 
ures for  not  repairing  the  highways, 
(hall  be  paid  to  fuch  perfon  as  the 
Court  impofmg  the  fame  (hall  appoint, 
to  be  applied  towards  the  repair  and 
amendment  of  fuch  highways. 

[&)  JC.  and  Inhabitants  of  Cumber- 
land, Hill.  33.  G.  3.  The  defendants 
were  indidted  for  not  repairing  a 
bridge ;  and  one  of  the  de felts  com- 
plained of  was,  its  being  too  narrow 
for  the  exigencies  of  the  public,  Ver- 


di&  for  the  Crown,  and  motion  for  a 
new  trial,  on  the  ground  that  the 
county  is  not  obliged,  for  public  con-» 
yenience,  to  make  a  bridge  wider  than. 
it  has  heretofore  been.  Lord  Kenyon, 
and  Grofe,  J.  intimated  an  opinion* 
that  a  county  is  bound  to  widen  as  oc- 
cafion  may  require;  and  Bnller,  J. 
contra;  abfente  JJbburfi :  But  a  net* 
trial  was  unanimously  refufed,  as  there, 
appeared  other  defecls  fufficient  tQ 
fupport  the  conviction.    MS. 
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7.     Domina  Regina  tw^«r  Inhabitants  Com. 
Wilts. 

[Mich.  3  Ann.  B.  R.] 

INfrORMAT  ION  againft  the  county  for  not  repairing  County  liable  t» 
Laycock  bridge;  they  pleaded,  that  the  Tillage  of  Lay  JffiffSi 
xock  ought  to  repair  it  \  and  it  was  proved  in  evidence,  that  charge  a  parties 
the  juftices  of  the  feffions  had  made  an  order  upon  the  Ur  perfon. 
village  to  repair  it  5  but  the  Court  held  that  was  no  evi-  \  |£J  ^ 
dence,  for  the  juftices  might  indi£t  for  the  negle&,  but  191,155,307. 
could  not  mate  an  order;  and  the  county  is  liable,  unlcfs  ^"jj*5*^ 
they  can  find  a  particular  perfon  to  charge.     Nortbey,  at-  ^olt  3  ^#  * 
torney-gcneral,  cited  a  cafe,  wherein  it  was  adjudged,  that 
if  a  private  perfon  build  a  bridge,  which  afterwards  be- 
comes a  public  convenience,  the  county  (a)  is  bound  to  1H1wk.ch.77. 
repair  it.  .  f-  »• 

(«)  R.  mcc.  Rex  v.  Weft  Riding  •fYorkfirirt,  5  Bmr.  2594.  2  BL  685* 

8.    Domina  Regina  verfus  Sainthill. 

{Trin.  4  Ann.  BR.    2  Ld.  Raym.  11 74.    S.  C.    See  tht 
Entries  69.] 

INDICTMENT  found  before  juftices  of  peace  at  the  6  Med.  *$$.  S  C 
*     feffions,  for  not  repairing  oeddentakm  partem  communis  **  *■  ■••»  of 
pontis  pedalis  continent,  d'tmid.  poritis  in  cmrnunl  femita  ;  ^pj^.8?^ 
judgment  for  the  queen,  and  error  brought.    It  was  ob-  %  ktb.  178. 
jefled,  that  the  2a  H.  8.,  by  which  juftices  of  peace  have  \^°kt'^cfjcl 
their  jurifdi£Hon  of  nuifances  in  bridges,  extends  only  te  ^"{up.B.iL 
bridges  in  the  common  highway.  a  Lift.  701.    Vide  WeJPs  Temp.  Hard. 
Pref.  1 19, 156.     2dly,  It  ought  to  (hew  the  quantity,  wb.  3l6a 
fo  many  feet  in  length,  and  fo  many  in  breadth.     It  watt 
anfwered,  that  there  may  be  communis Jrata^  which  is  not 
the  king's  highway*  and  yet  the  juftices  have  power  ever 
nuifances  in  that  cafe,  not  by  virtue  of  the  22  H.  8.,  but 
bv  the  1  £.  3.,  which  gives  power  of  all  nuifances.    The 
Court  doubted  as  to  the  firft  exception,  over-ruled  the  fe-  Pont  pM* 
cond,  it  being  faid  dimidium;  but  held  that  pons  pedalis  did  Y^mtlufs' 
pot  fignify  a  footbridge,  but  a  bridge  afoot  long ;  and  fo  r. ,  ibid.  c.  7*. 
reverted  the  judgment,  being  pedalis  for  ptieftris*  ui$. 


Vol.  I.  C  g 


^  (  360  ) 

$oufe  and  J&uiUring. 


Tenant  tw^S//  Goldwin. 

[Mich.  3  Ann.  fi.  R.    2  Ld.  Raym.  1069.  S.  C.J 


1  N  an  atlion  on  the  cafe  the  plaintiff  declared,  that  he  was 
*    poflefied  of  a  me  fib  age,  and  in  a  cellar,  part  thereof, 


Vide  Record, 

p.  766.     Ante 

a  1.  S.  C.   Mod.  _  _  .    _ 

Cafes  311, 360.  was  wont  to  lay  coals,  beer,  &V. ;  That  the  cellar  joined 

DeJmdl^JPr''  to  the  defendant's  mcffuage  \  and  by  a  wall  which  the  de- 
MrtiSo-waliii  fendant  debuit  reparare  was  feparated  and  defended  from 
from  the  plain-  the  defendant's  privy,  and  that  for  want  of  repairing  this 
rSf'd11*'  h  v™^*  fcediiates  6f fordida  furic*  pradiff.  in  cellarium  ipftus 
to  repaiMhe°waU  qw.fiuebant,  faV.  There  was  judgment  by  default,  and 
ofcommonrighc.  damages  upon  the  writ  of  inquiry ;  And,  upon  a  motion 
Ht'  ft°*65i  m  arrc^  °*  judgment,  Holt,  C.  J.  was  at  firft  of  opinion, 
Fortefc.*7'*.  that,  the  defendant  being  a  tertenant,  the  plaintiff  could 
s  Roi.  141.  not  put  a  charge  upon  him  without  (hewing  a  fpecial  title. 
Htttt*Ld6RLOt  ^P°n  tm8  lt  was  afterwards  argued,  that  there  have  been 
,568.   '  cafes  where  the  plaintiff  has,  by  a  dejare  debuit  £5*  confue- 

vii9  charged  the  defendant  even  where  a  tertenant.  Sands 
and  Tre/ufes,  1  Cro.  575.     In  the  cafe  of  a  watercourfe, 
#Mod.  313,     3  Lev.  266.     In  the  cafe  of  a  way,  1  Lut.  119.      And 
*l6»  **•  iyienJ*  that  it  is  not  ncceflary  in  any  cafe  for  the  plaintiff  to  (hew 
a  Ze?.  148.  *"  a  title  where  the  defendant  is  liable  of  common  right, 
a  Vent.  185,  &c  Thus  it  is  not  requifite  in  an  aflizc  for  a  rent-fevvice,  or  for 
3  Keb.  5*9.      common  appurtenant  to  make  title  even  againft  the  terte- 
nant \  aliter  of  an  aflize  for  a  rent-charge  or  common  in 
gTufs,  unlefs  the  aflize  be-  againft  the  pernor  of  the  profits. 
32  H.  6.  15.  a.f  35  H.  6.  7.  b\    So  of  all  charges  by  a£k 
in  law,  as  againft  a  parifli  for  not  repairing  a  nighway 5 
otherwife  if  againft  a  private  perfbn  :  That  the  flowing  of 
this  filth  was  an  actual-  trefpafs,  like  the  cafe  6  E.  4.  7,, 
Fit%*  Tref.  no. :  And  that  every  man  ought  to  ufe  and 
la  what  cafe*      keep  his  own,  fo  as-  not  to  damnify  his  neighbour.     That 
co^^Mi^her  onc  m2Xi  m*E**  €OKl?€^  another  to  wpair  his  houfe,  in  fe- 
S  repair"!*  own  Veral  cafes.    Two  joint-tenants  of  a  houfe,  onc  may  hare 
faoufe.  a  writ  de  reparation*  facienda  againft  the  other  \  and  die 

writ  fuppo&s  quod  ad  reparationem  & Jufttntathnem  domur 
tenetur ;  Aliter  of  a  wood  and  fence,  mo.  374.  11  Co.  82* 
b.  2  htft.  403.  Reg.  153.  b.  F.  N.  B.  127.  So  if  H.  has 
a  houfe  near  another's,  which  he  will  not  repair,  a  writ 
de  domo  reparanda  lies,  and  fuppofes  quod  reparare  debet* 
f  l6l  1  Note  1  The  writ  is  good  without  foleU  Reg.  153. £.  F.N.B* 
127.  <\  </.  Reg.  153.  b.,  1  Ifijt.  56.  b.     One  man  has  the 

upper 
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upper  part  of  a  houfc,  another  the  lower.  Keku.  9$.  3. 
Towards  the  end  of  the  term,  the  Chief  Juftice  called  for 
the  poJlea>  and  gave  judgment  for  the  plaintiff.     He  did 
not  approve  of  the  cafe  in  Kelnv.  98.  b.9  and  thought  the 
writ  in  F,  N.  B.  127.  b.  mud  be  founded  upon  the  par- 
ticular cuftom  of  places.  rf  he  reafon  he  gave  for  his  judg* 
ment  in  the  principal  cafe  was,  becaufe  it  was  the  defend- 
ant's wall  and  the  defendant's  filth,  and  he  was  bound  of 
common  right  to  keep  his  wall  fo  as  his  filth  might  not 
damnify  his  neighbour  \  and  that  it  was  a  trefpafs  on  his  Nat.  Biev.  117. 
neighbour,  as  if  his  beads  fliould  efcape,  or  one  (hould  9  Co.  Atoed's 
make  a  great  heap  on  the  border  of  his  ground,  and  it  S^JjJ1.'17* 
ihould  tumble  and  roll  down  upon  his  neighbour's.    That  x  sid.  167". 
the  cafe  might  indeed  poffibly  be  fuch,  that  the  defendant  *Keb.  8*5. 
might  not  1*5  bound  to  repair ;  as  if  the  plaintiff  made  a  JJ?*-^*  **' 
new  cellar  under  the  defendant's  old  privy,  or  in  a  vacant  1  Bum.  116. 
piece  of  ground  which  lay  next  the  old  privy  before,  in  Hob.  131.  Cr»f 
fuch  cafe  the  plaintiff  muft  defend  himfelf:  But  that  can-  Ellx- ,9I# 
not  be  the  cafe  here,  for  then  he  could  not  be  bound  to  re- 
pair ;  and  upon  the  words  debet  reparare,  he  muft  be  ac- 
quitted upon  the  trial*    But,  on  the  other  fide,  if  A,  has. 
two  houfes,  and  tfie  houfe  of  office  on  the  one  is  contiguous 
to  the  cellar  of  the  other,  but  defended  by  a  wall,  and  he 
fells  this  houfe  with  the  houfe  of  office,  the  vendee  muft 
repair  the  wall ;  fo  if  he  keeps  this  and  fells  the  other,  he 
himfelf  muft  repair  the  wall  of  the  houfe  of  office ;  for  he 
<whofe  dirt  it  is  muft  keep  it  that  it  may  not  trefpafs.     So/- 
hid  pro  quer.     Soutboafe  pro  <kf.  « 


$oufe  of  Corotrfon,         ^X^ 

c  VMe  St  7  J.  x. 

C4»    17C-  a. 
c.  5.  11  C.3. 

-~-*^immi^mm——+  c.  64. 

The  Cafe  of  the  Hundred  of  Blackheath. 

[Pafch.  1  Ann.  B.  R.] 

yrHER] 

L     dred 

neceflary  u .  _  .. — „  _.  w „v . —  „un»erof  wo«- 

hundred,  to  reftrain  and  employ  idle  people  and  vagabonds:  bouts,  if  necef- 

For  this  end  a  petition  was  prefented  to  the  juftices  in  their  £*  ^ch™* 

quarter-felfions  for  fuch  a  workhoufe ;  and  it  was  ordered  0f  Jb«  wbok  *' 

Cja  by 
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county,   vide  by  the  Court,  that  the  jlxftices  of  the  precinft,  or  any  twt* 

Holt3340.  S.  C.  °f  them>  fhould  Caufc  fuch  a  h0ufc  t0  bc  bttilt>  and  fh0uld 

affefs  a  tax  on  the  hundred  for  carrying  on  and  completing 
the  faid  work.    Upon  this  a  queftion  arofe,  Whether  the 
juftices  could  caufe  a  houfe  of  corre&ion  to  be  erefibed  in 
a  county  which  had  one  already?  It  was  obje&ed,  that 
this  power  of  the  juftices  was  by  the  39  Eliz*  cap.  4** 
39  El.  c.  4.  con-  which  ftatute  is  expired.    But  per  Hott>  C.  J*  The  39  Ela. 
tinucd by  3 Car.  j*  confirmed  by  3  Car.  i.\  and  all  a&s  continued  by 
**  3  Car.  1.  are  lixewife  continued  till  it  be  otherwife  ordain- 

ed, and  this  ftands  upon  the  fame  foot  with  die  43  Eli*., 
which  is  no  otherwife  continued  -,  and  the  juftices  there- 
fore may  iacreafe  the  number  of  workhoufes  for  the  coun- 
ty, if  there  be  occafion.  A  fecond  queftion  arofe,  Whe- 
ther the  juftices  could  raife  the  tax  out  of  the  particular 
hundred  only  where  the  houfe  of  corre&ion  was  to  be 
built?  Broderick  argued  they  might,  becaufe  it  was  for 
their  particular  convenience,  and  would  fave  them  a  greater 
charge  in  removing  vagrants  to  remoter  places*  and  that 
the  hundred  in  this  refpeft  might  charge  themfelves  at 
common  law.  •  Sei  per  Ho/tf  C.  J.  The  tax  cannot  be 
vaifed  upon  any  particular  precinft  or  hundred,  but  mull 
be  a  general  tax  upon  the  whole  county,  becaufe  the  houfe 
of  corre&ion  malt  be  for  the  whole  county,  and  cannot 
he  ereded  for  a  particular  precin£t,  unlefs  in  borough* 
aad  corporations j  and  he  held  that  this  could  not  be  done 
by  any  authority  at  common  law,  becaufe  it  was  no  charge 
at  common  law :  Where  the  common  law  creates  a  charge 
upon  any  preciftft,  as  to  repair  bridges,  ways,  churches, 
faV.,  the  common  law  gives  them  the  method  of  anfwering 
that  charge ;  otherwife  where  no  charge  is  by  law  laid  upon* 
them,  as  in  this  cafe ;  therefore  a  majority  cannot  bind 

£  3^3  1  *^c  tc^r  ^ut  a^  mu$  aSree  >  w^ich  Powell  and  Gouldr 
juficet  cannot  Juftices,  agreed.  3dly,  The  whole.  Court  agreed,  that 
3ete£**e  »&•- -  fcflions  could  not  delegate  their  authority  to  particular 
c3d.  30.  Bwd)  juftices  of  peace,  nor  inveft  them  with  a  judicial  power  in 
titTscJfionfc       the  matter,  but  may  refer  a  matter  to  them  to  inquire 


after,  and  report  back. 


(    3*3    ) 
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x.     Brook  verfus  Ellis- 
[Paf.-sW.&M.  B.R,] 

UPON  3  dfvafiawt  fuggefted  againft  both  executors,  infuffioent  re- 
v».  A.  and  A,  the  writ  was  to  the  fheriff  to  inquire  twrf de?dWt 
of  wafting  by  both  j  the  (heriff  returned  a  devq/iavit  as  to  ,  ^^ 
^rf.,  but  faid  nothing  as  to  B.    This  being  aligned  for  i  Mod.4,°*c. 
error, after  judgment  upon  arcrdift,  was  held  to  oc  aided  *£*•  *99» 
by  the  verdi&,  being  but  an  infufficient  return,  or  a  mif-  \  wV£. 
return  by  reafon  of  the  omiffion;  otherwife,  if  no  return  Skin.  57;.$.  Q. 
at  all.     V\4t  3  Crg.  587.     3  Co.  8*.     Ney  72.     Cro.  Car, 

a.    Dome  vat^x  Cafhford. 

{?af.  9  Will.  3.  B.  R.     1  Ld.  Raym*  266.  S.  C.  Comyns  44* 
S.  C.    .2  Sho.  195.  S.  C] 

npHE  plaintiff  declared,  fhat  he  was  poffeffed  <*f  the  2S35wm« 
*     Greyhound  inn,  toV.,  by  lcafe  thereof  for  a  term  of  t  qQC  efttttT011 
years*  and  that  he  and  all  thofe  whofe  eftate  he  had,  ha-  Cartb.  43a. 
butrunt  &  habere  debuerunt  if  confueverunt  viam  ad  eccle-  ^fSJ^'^1*" 
Jiam,  fcfr.,  and  the  defendant  obftru&ed  i$.     After  a  ver-  3  saiki  14. 
di£t  for  the  plaintiff,  the  judgtnent  was  arretted  for  this  *  *»*•  *7>9** 
reafon,  thaf  leffee  for  years  has  nobody's  eftate  but  his  \  jjjj  *3£ 
own,  and  therefore  he  cannot  lay  a  que  ejtate>  and  the  tide  145. ;  u*.  £9* 
is  impoffible $  but  habere  debuit  without  a  que  eftate  had  3**** *$• 
been  well  enough.    Adjudged  3  Keb.  528,     x  Fm*  *3-  mte'iiSi*, 

I  Sid*  297 f  «9*   Ld.Raym.1091*   VUkt'i  Ab.  tiua.Rft, 

3.    Clerk  verfus  Martin,  [3^4] 

fpaf.  t  Ann.  B.  R.    Fide  this  Cafe  ri/fr  Bills  of  Exchange, 
pag.  129.,  pla.  12. 

7j>  7*  mto  the  diverfity  there  taken,  that  after  verdi£fc  i% 
<*-*  it  may  be  intended  that  no  damages  were  given  for 
matter  infenfible  -,  but  it  cannot  be  fo  intended  for  mattef 
fengbje,  bi*t  infufficient  in.  law. 


;f  3 
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4.     Courtney  vcrfus  Strongs 

[Mich.  4  Ann.  B.  R.    2  Ld.  Raym.  1217.  S.  C/J 

i£ffi\£*    TN  "ffi""^  *c  P^^tiff  James  Courtney  declared,  that 
mint  uufot]  in  confideration  that  he  had  agreed  with  the  defendant 

becaufe  nudum   at  his  requeft,  that  the  defendant  quiets  occupant  quoddam 
i^^  Mod!*    ""fat*  &  vigint.  acras  terra  dnerat.  cum  redditu  20  /.  nuper 
165!  S.C.  dif.  conceffum  cuidam  Johafini  Courtney  liber.  &  immun.  ab  omni 
fcrentiy  report-    molejlatione  prafaU   Jacobs  Courtney  ratione  reddit.  pr*di&. 
£rt  in  Urf""   ***  defendant  promifed.     Nonafumpfit  was  pleaded,  and  a 
a*ym.  accoidi    verdiS  for  the  plaintiff.    But  judgment  was  arretted  on 
with  (hi*.         the  motion  of  Mr.  Eyre,   for  that  the  rent-charge  was 
granted  to  John  Courtney,  and  not  to  the  plaintiff;  and 
there  was  no  room  to  imagine  an  aflignment,  or  that  the 
rent  did  not  cdhtinne  in  John.   So  then  the  defendant  was 
to  pay  the  plaintiff  for  not  doing  that  which  he  had  no 
right  to  do,  which  is  nudum  paclum,  and  no  conGderation. 

Dw  W"       '*  was  urPcc*  ty  ***'  &W*M  *°r  thc  Pla'ntiff»  that»  *****& 
0Uf'  5  '       after  vcrdift,  the  Court  muft  intend  a  confideration,  and 

that  there  was  an  aflignment.     Curia  contra :  Here  was  a 

promife,  though  not  a  legal  promife,  and  fuch  as  could 

bind  ;  and  if  that  promife  which  is  laid  was  fully  proved, 

the  jury  might  well  find  the  verdift  %  Etper  Powell,  'they 

could  not  but  find  it. 


5.     Crouther  verfus  Oldfeild. 

[Hill.  4  Ann.  8.  R.     2  Ld.  Raym.  1*25.  S.  C  ] 

Ami*  *9C<*-  TT^E  Pontiff  declared,  quod  cum  feifttus  fuiffet  de  uno 

pyhoW  eftate  laid  mjfuapo  &  decern  acris  terra  in  N.  parcelL  tnanerii  de 

*itbout  faying,    W.  ac  tent,  per  copiatn  rotulor.  Cur.  manerii  illius  ut  tenens 

minfttdhctT  CKfi***"™  in  feodo  fimplici  fecund,  confuetudinem  manerii  g 

well  after  yedia,  cumque  ipfe  prafat.  quer.  habeat  tf  habere  debeat,  ipf'qw  W 

beeaufctbe  lanJs  omnes  tonentes  cuftumarli  manerii  pradicl.  per  confititud*  infra 

^tfAe^or!  maner-  UL  a  temP°r*  ™JU*>  &*•   Habuer.  iff  habere  debuerunt 

"  £5*  cwfueverunt  communiam  paftura  in  qttodam  loco  vocaU 

Waimles  Moor  par  cell,  dicli  manerii  pro  omnibus  averiis  com- 

mumcalihus  fuper  tenementa  fua  cufiumaria  {evan.  &  eubem* 

tqnquam  ad  tenementa  fua  pradicl*  Jpeclan.  &f  pertinen.  pra- 

[  3^5  ]       ^'  tauten  defendens  to  deprive  him  of  his  faid  common, 

had  ihclofed,  per  quod,  &c.    Upon  not  guilty  pleaded,  the 

plaintiff  had  a  verdi& ;  but  upon  motion  in  the  Common 

Fleas*  judgment  was  arrefted.     Upon  this  the  plaintiff 

brought  a  writ  of  error  in  B.  £.,  and  that  judgment  wsp 

reverfed.     ift,  It  was  agreed  in  this  cafe,  that  a  man  can- 

bPi  be  a  copyholder,  nor  *n  cfUtc  be  a  copyhold  effate, 

though 
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though  it  be  held  per  copiam  rotulorum  tsffecundum  confut- 
tu&nem  maneriiy  unlefs  it  be  alfo  ad  voluntatem  domini ;  and 
the  Chief  Juftice  faid,  the  great  difference  between  copy-  l*£fg[f£fm 
holds  and  cuftomary  freeholds,  which  pafs  by  furrender,  Sieot'toftew" 
is  (a),  that  the  copyholder  is  in  by  demife  from  the  lord,  the  grant  of  the 
but  in  the  cafe  of  cuftomary  freeholds  the  lord  is  only  an  ^^™^£ 
inftxument:  and  that  in  pleading  a  title  to  a  copyhold  eJ&teofthtfur- 
eftate,  it  is  fufficient  to  (hew  a  grant  from  the  lord ;  but  renderor  mult  - 
"  in  the  other  cafe  it  is  not  enough  to  (hew  that  the  lord  ^JJ^JJr^  64- 
granted  it,  or  that  A.  furrendered  to  the  lord,  and  he  !  1^*899. 
granted ;  but  it  mult  be  (hewn  that  the  furrenderor  was  5  Co-  35-  Hob* 
feized  in  fee,  and  furrendered  to  the  lord,  and  he  granted,  "JjjJ^*  %m 
life.     2dly,   It  was  agreed,  that  if  this  eftate  mud  be  *  aun    3    • 
taken  to  be  freehold,  the  judgment  of  the  Common  Pleas 
was  rightly  given :  For  then  the  plaintiff  being  feized  of  a 
freehold  eftate,  to  make  a  title  to  the  common,  (hould 
have  prefcribed,  that  he  and  all  thofe  whofc  eftate  he  had, 
have  time  out  of  mind  had,  &c9  and  cannot  make  a  title 
by  cuftom,   according  to  1  Cro.  418.  (*)    And  here  the 
Court  admitted  the  cafe  of  Dome  and  Cajbjord^fupra  pla.  a., 
and  faid,  that  though  the  plaintiff  in  poflelTory  a&ions 
may  declare  upon  his  poffeflion  without  fetting  out  a  title ; 
yet  if  he  undertakes  to  fet  out  a  title,  and  (hews  a  bad  one, 
the  verdift  cannot  cure  that.    Vide  1  Cro.  418.2  Cro.  315.  Y^j^.*!"11* 
2  Sound.  136,  186.    1  Mod.  294.    But  the  Court  held,  ^J^ 
that  now  after  verdid  this  eftate  of  the  plaintiff  muft  be  though  it  need 
taken  to  be  a  copyhold  eftate,  and  not  a  freehold  eftate, 'J01  htf*hee* 
becaufe  it  is  both  laid  and  found  that  the  tenements  were  t%^?\,  £'499* 
parcel  of  the  manor,  and  that  by  cuftom  the  plaintiff,  ut  pi.  3,  +80, 
tenens  cuftumar.%  has  common  ;  all  which  is  utterly  impof- 
fible,  unlefs  the  tenement  was  copyhold,  and  therefore 
muft  be  fuppofed  fuch,  though  the  words  ad  voluntatem 
domini  were  omitted,  comparing  it  to  the  cafe  of  debt  for 
rent  by  an  aflignee  of  a  reverfion,  who  (hews  no  attorn- 
ment, and  has  a  verdi&;  and  the  cafe  in   1   Sid.  21 8. 
Upon  this  fopt  the  whole  Court  held,  that  though  a  title,  Sj^Swft^ 
which  could  not  be  good,  could  never  be  aided  by  a  ver-  fet  forth,  not  a 
di£fc ;  yet  a  title  in  a  declaration  which  was  only  imper-  w  one.    Cro. 
fcftly  fet  forth,  and  where  the  want  of  fomewhat  omitted  ^^  x3jom 
might  be  fupplied  by  intendment,  was  cured  by  verdi£t  (c):  3i9!  Ante  130. 

And 

(a)  Vide  5  Bur.  2764.  cumftancet  relative  to  that  a&ion  Qiall 

\b)    R.  ace*  Grimfiead  v.  MarUwe,  be  fuppofed  by  the  verdid.     What- 

4  T.  £.717.         a  ever  is  eflenual  to  the  gift  of  the 

(r)  This  rale  is  confirmed  by  all  adion,  and  cannot  be  cured  by  verdid, 

the  authorities  relative  to  the  fubjed,  are  fuch  fubftantial  fads  as  muft  be 

of  which  the  following  may  contribute  laid  in  proper  time  and  place,  fo  that 

to  its  illuftration.     Silk*  C.  B,  121,  the  defendant  may  traverfe  them  dif« 

139.—  The  gill  of  the  adion  muft  be  tindly,  if  he  pleafes;  but  fuch  parts 

"  ftfbfiattially  alleged,  but  any  other  cir»-  of  a  declaration  as  cannot  make  a  fub-  • 

Gg  4  ftantivo 
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And  hereupon,  fuppofing  this  te  be  a  copyhold  eftatq* 
there  arofc  thefc  objection* :  i  ft,  That  the  cuftom  was  no* 

alkged 

diet,  to  import,  that  the  gun  (being; 
an  engine]  was  ufed  for  the  deftruc-. 
tion,  &c.  It  was  faid  by  Lord  Manf- 
fi$ldx  that  a  verdict  will  not  mend  the 
matter  where  the  gift  of  the  action  it 
not  laid  in  the  declaration,  bat  it  will 
cure  ambiguity ,  and  the  ufe  muff  have 
been  proved  at  the  trial,  otherwife  the 
verdict  could  not  have  been  found  for 
the  plaintiff.  Shea/field  and  others,  of 
ftgnees,  v.  Halliday,  3  T.  R.  779.  The 

Slaintiffs  declared  as  affigpees  of  A.  and 
K,  and  alfo  as  afftgneesofC,  and,  after 
verdicl  for  them,  the  Court  held,  that 
if  they  could  intend  that  the  p  bin  tiffs 
(lood  in  fuch  a  relation  to  the  bank- 
rupts as  would  fupport  the  action,  they 
were  bound  fo  to  do  ;  that  there  might 
be  a  joint  commiffion  again  ft  them  all, 
feparate  com  millions  again  ft  each ;  or 
if  it  muft  be  taken  that  there  wad  one 
commiffion  againft  A.  and  B  k  and  ano- 
ther again  ft  C.,  the  former  might  have 
been  in  a  joint  debt  of  the  two,  and 
the  latter  in  a  ieparate  debt  of  the  third, 
(It  was  agreed  that  two  fuch  com* 
millions  could  not  be  maintained  on  a 
joint  debt  of  the  three.) 

Stotejbury  v.  Smith,  2  Bur.  924.  De- 
claration on  a  promife  to  pay  money  to 
an  officer  to  accept  bail  is  not  aided  ; 
the  Court  held^  that  there  was  no  pre- 
tence for  prefuming  the  confederation 
to  be  lawful  after  verdicl,  as  it  was 
dated  upon  the  lace  of  the  declaration^ 
and  manifcftly  appeared  to  he  illegal. 
Ru/hton  v.  Afpinall,  Doug.  679.  It  was 
ruled,  that  the  want  of  alleging  a  de- 
mand from  the  acceptor  of  a  bill  of 
exchange  on  the  day  it  becomes  due, 
and  notice  of  non-payment,  is  not 
helped  by  verdicl  in  an  action  againft 
the  indorfer.  Lord  Mansfield  faid,  The 
rule  is,  where  the  plaintiff  has  ftated 
his  title  or  ground  of  action  defective* 
ly  or  inaccurately,  becaufe  to  entitle 
him  to  recover,  all  circum fiances  ne- 
ceflary,  in  form  or  fubflance,  to  conv 
plete  the  title  fo  imperfectly  ftated^ 
muft  be  proved  at  the  trial,  it  is  a  fair 
preemption  that  they  were  proved  ^  , 
-'  "      ■  -  but 


ftantive  iffue*  fhall  be  intended  after 
verdicl,  becaufe  they  are  matter  of 
form  only. 

Hut<bims  y.  Stevens,  Raym.  487* 
s  $bo.  234.  The  bargainee  of  a  re- 
verfion  brought  debt  for  rent,  with- 
out alleging  attornment,  and  obtain* 
ed  a  verdicl;  and,  upon  motion  in 
arreft  of  judgment,  it  was  held, 
that  the  declaration  was  cured;  as, 
without  proving  it  at  the  trial,  the 
plaintiff  could  not  have  had  a  verdicl. 
Stedman  v.  Hay,  Comyns  -66.  The 
party  prefcribed  for  a  pew,  but  did  not 
allege  an  ufage  to  repair  it ;  this  was 
aided  by  the  verdicl,  and  the  Court 
prefumed  that  a  good  prefcription  was 
proved ;  Bell  v.  Ssmpfon,  2  ffllf.  10. 
In  debt  on  an  award,  omitting  to  ftate 
the  arbitration  bond  was  helped  by 
verdicl ;  Frederick  v.  Lockup,  qui  tarn 
in  error,  4.  Bur.  20 1 8.  The  original 
plaintiff  fued,  as  well  for  himfeJf  as  the 
farijbof  A.,  upon  a,  penal  ft3tute,  giving 
one  moiety  of  the  forfeiture  to  the  in- 
former, and  the  other  to  the  poor  of 
the  parifh  where  the  offence  was  com- 
mitted, hut  did  not  allege  the  offence  to 
have  heen  committed  in  A.,  the  omiflion 
was  cured,  as  it  muft  have  been  proved 
at  the  trial  that  the  offence  was  com- 
mitted in  A.,  the  jury  having  found 
that  the  defendant  did  owe  to  the  poor 
of  that  parifh ;  Weflon  v.  Ma/on  and 
Chapman,  3  Bur.  1725.  In  an  action 
on  bond,  with  condition  for  a  perfon 
appointed  bailiff  of  a  hundred  duly  to 
execute  the  office  within  the  hundred,  and 
execute  all  warrants,  and  make  return 
thereof;  breach  wasaffigned,  that  the 
bailiff  had  not  returned  a   particular 

•  warrant,  and  the  defendants  rejoined, 
that  he  had  ;  on  verdicl  for  the  plain- 
tiff, the  Court  held  that  the  replica- 
tion, not  averring  the  warrant  to  be 
directed  to  him  as  bailiff  of  the  hun- 
dred, was,  if  faulty,  made  good  by 
the  verdicl ;  Avery  v.  Hoote,  Convp. 
82c.  Declaration  that  the  defendant 
ufed  a  gun,  being  an  engine  for  the  de~ 

flrudiou  of  game,  was  held,  after  vcr- 
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alleged  exprefsly,  quod  infra  mantrium  pr*Ji&.  talis  habttur 
if  a  tempore  tsV.,  but  quod  cum  ipfe  per  confuetudinem  ha* 
here  debeat>  which  does  not  affirm  a  cuftom,  but  fuppofe 
It.  Vidi  4  Co.  31.  *.  Vaugb.  251,  253.  a  Crtu  185. 
Co.Ent.  123.4.  Raft.  627.  2dly,  That  they  ought  not 
to  claim  common  tanquam  ad  ttntmenta  fuafpeftan.  &  per- 
timn.%  for  it  is  annexed  to  the  eftate,  and  not  to  the  land  ; 
the  reafon  is,  becaufe  the  eftate  grew  by  cuftom,  and  fo 
did  the  common  as  part  thereof,  or  rather  a  privilege  an- 
nexed thereto.  Viae  2  Cro,  253.  2  BrownL  Entr.  96. 
If  a  copyholder  purchafe  the  freehold  of  his  copyhold,  his 
common  is  gone.  As  to  the  firft  obje&ion,  the  Court 
held,  that  it  was  but  a  defedive  title,  and  there  was  room 
enough  to  induce  a  proof  of  the  cuftom ;  and  it  was  only 
an  informality  of  laying  the  cuftom,  which  is  cured  by  the 


%&s 
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but  that,  where  the  plaintiff  totally 
omits  to  date  his  title  or  caufe  of  ac- 
tion, it  need  not  be  proved  at  the  trial, 
and  therefore  there  is  no  room  forpre- 
fumption.  Spiers  v.  Parker,  1  T.  R. 
141.  The  ftatote  19  Geo.  2.  ch.  30. 
gives  an  action  for  prefling  mariners  in 
merchants'  fervice  in  the  Weft  Indies, 
unlefs  they  have  deferted  from  fome 
(hip  of  war  :  A  declaration  founded 
On  this  datute  mud  aver,  that  the  ma* 
rincr  has  not  deferted  from  any  fhip 
of  war*  and  the  omifiion  thereof  is 
fatal  after  verdidc.  Buller,  J .  faid, "  As 
tp  its  being  intended  after  verdict,  no- 
thing is  to  be  prefumed  but  what  is 
ejrprefsly  dated  in  the  declaration,  or 
what  is  necedarily  implied  from  tbofe 
fads  which  are  dated.  That  is  the 
cafe  where  a  feoffment  is  pleaded  with- 
putlivery ;  the  livery  is  always  implied, 
becaufe  it  makes  a  neceflary  part  of  the 
feoffment.  I  know  of  no  decifion  again  ft 
this  rule."— Bifhop  v.Hayward,^T.R. 
470.  The  declaration  dated,  that  a 
promiflbry  note  was  indorfed  by  the 
plaintiff  to  the  defendant,  who  re- 
wdorfed  it  to  the  plaintiff;  judgment 
was  arretted,  though  the  Court  ad- 
mitted that  a  cafe  might  poffibly  hap- 
pen in  which  the  plaintiff  might  have 
dated  that  he  was  fubdantially  entitled 
to  recover  on  the  note. 

Good  v.  Elliott,  3  T.  R.  693.  In  an 
action  on  a  wager,  whether  a  woman 
had  bought  a  waggon,  Buller,  J.  held, 
tbat  judgment  ought  to  be  arretted, 


becaufe  it  might  have  been  pertinent 
to  the  iflue  to  give  evidence  that  fhe> 
dole  it,  and  wagers  are  illegal  which 
affed  the  characters  of  third  perfons. 
But  the  other  Judges  were  of  a  con* 
trary  opinion,  as  nothing  of  that  kind 
appeared  on  the  record  ;  and  the  wage* 
was  not  illegal  becaufe,  by  fome  pot 
fible  fuppofition  which  ingenuity  migh{ 
devife,  it  might  aded  the  intered  of  a, 
third  perfon. 

Fide  Palmer  v.  Stavely,  ante  24; 
Gould  v.  John/on,  ante  2  5 .  Roe  V.  Hough* 
ante  29.  Ncltkorp  v.  Anderfon,  ante  11 41 
Eaft  v.EJpngton,  ante  130.  Harmon  v. 
Otvden,  ante  140.  Butterfield  v.  Bur- 
roughs, ante  2 1 1 .  Buxendin  v.  Sharps 
Jenkins  v.  Turner*  poft.  662.  Ranm  V. 
Hughes,  7  Bro.  P.  C.  c  50.  Rex  v.  Bifhop 
of  Landaff,  Sir.  1 006  Wickerv.  Norris^ 
Rep,  B.  R.  Temp.  Hard.  1 16.  Bum  et 
uxv.  Matt  aire,  id.  119.  Palgrave  v. 
Windham,  Str.  212.  Caftk  v.  Baity, 
Corny ns  528.  TomJinv.Burlace,  1  Wiif, 
6.  Foutbers  v.  Bryan,  1  Wilf.  180.  Al- 
lan v.  Hundred  of  Kirton,  z  Bl.  842. 
Warner  v.  Green,  Com.  1 14.  May  v.. 
King,  Com.  116.  Ben/on  v.  Lifle,  Com. 
576.  Sutton  v.  John/on,  1  T.  R.  508, 
Anon.  1  Ld.  Raym.  452  ;  2  Ld.  Raym. 
ic6o.  Pudey  v.  Stacey,  c,  Bur.  2698,. 
Marriott  v.  lifter,  2  Wilf  141.  Bid- 
good  v.  Way,  %Bl.  1 236.  Copleftonv. 
Pifer,  I  Ld.  Raym.  191.  Small  v.  Cole, 
2  Bur.  1 159.  I  Vent.  nj,  34,  123. 
Com.  Dig.  Pleader,  c.  87.  '  Bui.  N.  P. 
320. 

rerdich 
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verdifl:.  As  to  the  fecond  obje&ion,  the  Chief  Juftfee 
Dimfity  b«-  faQ^  ffofo  difference,  viz.  Where  a  copyholder  claims 
Wfeog'ug'to  &e  common  in  the  waftcs  of  a  manor,  it  properly  and  ftxi&ly 
tibte^aodtothe  belongs  to  the  eftate,  and  if  he  enfranchife  his  copyhold, 
Uod.  % u», *7.  jjj  fat  cafc  jjj8  common  i8  loft.  but  where  he  claims  it 

out  of  the  manor,  it  belongs  to  the  land,  and  not  to  the 
eftate ;  and  if  he  enfranchife  the  eftate,  the  common  cor*- 
tinuea :  Bat  all  the  precedents  of  common  are  tanquam  ad 
tenement/*  fua  faeBan.  9  Co.  113.  Co.  Ent.  9.  JDy.  363.  b. 
I  Saund.  349.  2  Saund.  321.  Co.  Ent.  574.  Winch  Ent. 
931,  1026,  1027,  III  I.  Hern  81.  Brown/.  Red.  428* 
430.  And  the  Chief  Juftice  thought,  that,  fince  the 
pleadings  were  fo,  the  common  might  be  faid  to  belong  to 
the  copyhold  tenement,  fince  it  belonged  to  the  copyhold 
eftate ;  for  that  which  belongs  to  the  eftate  belongs  to  the 
tenement :  And  the  judgment  was  reverfed  after  great1  de- 
liberation. Fide  1  Lut.  126.  The  report  of  the  judgment 
of  the  Common  Pleas* 


[367]  3lmpariance* 


I.     Anonymous. 

[Mich.  10  Will.  3.  B.R.] 


Sptritl  imp*t •  y  N  an  aftion  brought  againft  H.9  he  pleaded  to  the  juriC 
1*nce#  -*  didion  of  the  Court,  and  the  declaration  being  not  dc- 

7  Mod.  62.  Kvered  four  days  before  the  end  of  the  term,  pleaded  it  as 
he  might  by  the  courfe  of  the  court  within  tne  firft  four 
days  in  the  fubfequcnt  term ;  and  the  clerk,  to  avoid  the 
trouble  of  making  up  a  pod-roll,  entered  it  with  a  fpecial 
imparlance  *as  of  the  fubfequent  term,  which  fpoiled  the 
plea  ;  and  the  clerks  were  ordered  to  make  up  poft-rolls, 
and  not  to  ufe  thefe  fpecial  imparlances,  which  Holt,  C.  J, 
faid,  were  crept  in  of  late,  and  were  not  known  formerly* 

1.  Anonymous. 
[Hill.  11  Will.  3.  B.R.] 

imparlance  ut*n  T)  E  R  Holt,  C.  J.  In  an  information,  if  the  defendant 
•n  information,  MT  £0mC5  in  upon  the  firft  procefs,  he  has  an  imparlance 
rndio/Kwiong.  of  courfe-,  but  if  upon  the  attachment,  he  muft  plead  iu+ 
l^oft.  j7i.pl.  io.  Jfanter* 


Jwfoent,  appendant,  ano  appurtenant         367 

3.     Domina  Regina  verfus  Rawlins. 

[Mich.  3  Ann.  B.  R.] 

J*AWLINS%  being  bound  by  recognizance  to  appear  *M°d.  243. 
■**  and  anfwer  an  information,  appeared  at  the  day,  and  , j5/  * 
prayed  an  imparlance.    2?f  per  Nortbey,  attorney-general, 
An  imparlance  is  not  to  be  denied  ;  but  for  how  long  (hall 
he  be  allowed  to  imparl  ?  Et  per  Cur,  An  imparlance  is  a 
reafonable  time  to  advife,  and  there  have  been  imparlances, 
from  one  return-day  to  another ;  but  now  they  are  always 
from  one  term  to  another  in  the  crown-office.     Yet,  per 
Holt,  C.  J.  it  feems  reafonable  that  the  defendant  fliould 
have  the  fame  time  on  fuch  an  appearance,  as  if  he  had 
flood  out  and  come  in  upon  an  attachment  or  capias,  i.  e. 
the  fame  time  that  the  length  of  the  procefs  would  take  up, 
and  no  more ;  for  when  he  had  come  in  upon  that,  he  &*•  371* 
muft  have  pleaded  in/tcnter. 


gjncttient,  appendant,  an*  3p«    l*6*l 
purtenant. 

Poole  \r  Cafe.  a     / 

[Mich,  a  Ann.  Coram  Holt,  C.J.  At  nifi  prius  in  Middlefex.]        **     0       J     j  . 

'TENANT  for  years  made  an  under-Ieafe  of  a  houfe  JThingifctof  ty 
**      in  Holborn  to  J.  5.,  who  was  by  trade  a  foap-boiler.  Wlee  for  yeart. 


J*  S.f  for  the  convenience  of  his  trade,  put  up  fats,  cop-  nienee  ofSTde 

pers,  tables,   partitions,  and  paved  the  back-fide,  &c.  mnmaiM* 

And  now  upon  a  fieri  facias  againft  J.  5.,  which  iflued  on  dj"j n*  ^J"1"* 

a  judgment  ill  debt,  the  flieriflF  took  up  all  thefc  things,  and  J^  f™ s.  £  * 

left  the  houfe  dripped,  and  in  a  ruinous  condition ;  fo  that  3  D.  315.  p.  * 

the  firft  lcffec  was  liable  to  make  it  good,  and  thereupon  Hoit65* 

brought  a  facial  aftion  on  the  cafe  againft  the  (herifF,  and     J-  £r  ft  jy  *  . 

thofe  that  bought  the  goods,  for  the  damage  done  to  the   .  *  J 

houfe.     Et  per  Holt,  C.  J.  it  was  held, 

id,  That  during  the  term  the  foap-boiler  might  well  re-  Co.  Litt.  5j.  a, 
move  the  fats  he  fet  up  in  relation  to  trade,  and  that  he  *t*?"*s*^ 
fright  do  it  by  the  common  law  (and  not  by  virtue  of  any  ?Lj  34*,' 34k. 

fpeCial  Moor  177,  t7«* 


368  stnti&mnc*,  3fnfcnnafti*ft&  &e. 

fpecial  coftom)m  favour  of  trade  and  to  encourage  induC 
try :  But  after  the  term  they  become  a  gift  in  law  to  him 
in  reverfion,  and  are  not  removeabic. 

5S"cAk""      ^h.  That  lhcl,e  wa#  *  *®«ncc  between  what  the 
Owen  70,71.     foap-boiler  did  to  carry  on  his  trade,  and  what  he  did  to 
complete  the  houfe,  as  hearths  and  chimney-pieMa*  which 
)ue  held  not  rcmoveahle* 

3<Uy,  That  the  (hcriff  might  take  them  in  execution,  at 
well  as  tne  under-Ieflce  might  remove  them»,  and  fo  this 
was  not  Uke  tenant  k>r  years  without  impeachment  ot 
walte  |  in  that  cafe  he  allowed  tne  llienit  couUJ  not  cut 
iiAwn  a|y<  frlft  thpgph  thf  *eaant  might ;  And  the  rcaion 


^^^^^_  powcy,  a3  tenant  for  years  hath  in  ftandT 

wig  corn,  ifl  Which  cak  the  flierltf  can  cut  down  and 


(a)  Of  late  years  many  things  are  of  h,  and  cannot  be  moved ;  bat 
allowed  to  be  removed  by  tenants  many  exceptions  have  been  admitted 
which  would  not  have  been  permitted  of  late  to  the  general  rule  as  between 
formerly}  as  marble  chimnies* &c. ;  landlord  and  tenant,  or  between  re- 
lb  more  ftrongly  in  things  relative  to  nant  for  life  Or  in  tail  and  the  revet- 
trade*  as  brewing  veflels,  coppers,  doner,  But  the  rule  mil  holds  as  bc- 
Jbe  engines,  cyder-mills,  &c.  The  tween  heir  and  executor ;  Bull.  N.  P. 
general  rule  of  law  is,  tba»t  whatever  3^.  Vide  1  Atk.  477.  $Atk.  1  j,  *6. 
is  fixed  to  the  freehold  becomes  part 


[  369  3   fnorttment*,  information*,  3n* 
quttittan**  Connttftoror,  &c, 


1.  Rex  &  Regina  verfus  Pullen  &  aU 
[Paf.  3  W. & M.  6.  R] 


\HjSm  nrtue  i 


oatirdc     ^  I R  William  Williams  took  exceptions  to  a  conviction 

^iTfuffi^u  on  '3  Car'  2'  c'  IO'»  whcrcin  **  "Woratjdum  was, 

jn  conTlkioas.    yuodfuper  23  Septtmbris,  Hall  venit  coram  A.^  B*9  C,  tribus 

3  D.  305.  p.  6.  juflidariis  pacts y  &  informavit%  that  the  defendant,  with 

#.  c.  Comb,     greyhounds,  chafed  in,  ttV.,  and  that  tunc  HaHmA  Mar- 

"  *'  jbatt  made  oath  it  vtritate  prtmiff.,  is?  fupcr  prstdiB,  facru- 

ment.     Pullen  was  convicted,  iitfi  confideratum  eft  quod/bj 

risf octet  20  A,  one  moiety  to  the  informer,  the  other  to  my 

lor4 


Lord  ttonrty  the  proprietor  of  the  park,  fitxntdumfirmam 
fiatuU    It  was  agreed,  that  the  whole  need  not  be  recited 
in  the  cowi&km :  but  if  it  be,  and  appear  ill,  k  may  vi- 
tiate the  convi&ion.     adly,  They  held,  that  faying  tbejr 
mx&tvrih  tUvcritate  prtmif.  generally  (*),  without  fettiiig 
it  forth  fpecially,  was  well  enough,    'jdly,  That  the  judg- 
ment for  distribution  was  good  enough,  though  the  ftatute 
gives  it  after  execution.     4th!y,  The  13  Car.  2.  c.  10.  is 
co  be  intended  of  clandeftine  hunting,  (5V.,  not  where 
the  paity  does  it  only  to  affcrt  a  right  ;  but  thcGocrt -could 
not  take  information  of  that  by  affidavits  or  otherwife,  be- 
caufe  it  appeared  not  on  the  convi&ion.     5thly,  That  the 
time  of  the  convi&ioa,  and  alfo  of  the  offence,  muft  ap- 
pear :  the  reafon  of  which  feems  to  be,  becaufe  it  muft  be  p*^-  44-  4C*» 
on  a  profecution  within  fix  months  after  the  offence  coni-  ^^mufeS^ 
mitted.      Afterwards,  v'm.  Hill.  3   W.  iff  M.%   Shower  affinmoae  of 
prayed  aa  attachment  upon  the  affirmance,  but  was  denied  f"11!*?*?^ 
it :  Yet  the  Court  was  of  opinion,  that  they  ought  to  txc*  jj^agji  1£ 
cute  their  judgment  of  affirmance,  as  well  in  this  cafe  as  tUfadendum. 
of  orders  of  feuions  affirmed;  but  they  thought  the  pro-  Poft*374»  vh 
per  execution  would  be  a  levari,  or  fieri  facias  fpecially  s79"  ^'  *** 
made  out  on  the  ftatute  of  13  Car.  a.  c.  10.     Nota,  Paf. 
4  W.  &  M.  S.  R.y  Rex  &  Reg.  verfus  Rogers,  the  Court 
held  they  might  award  a  fieri  facias  of  the  goods,  and  in 
default  thereof  a  capias  ad  fatufociendum  againft  the  perfon 
of  the  deer-ftealer,  as  well  as  the  juftices ;  and  a  fieri  fu* 
'lips  was  awarded  in  this  latter  cafe. 

(a)  It  is  now  folly  fetded,  that  upon  titer  Ike  juftices  hare  done  right.  Per 
a  convi&ion  the  evidence  ought  to  be  Cur.  in  K.  v.  Kilktt,  Eur.  2063*  So 
fet  out,  that  the  Court  may  judge  whe-    ruled,  K.  and  Read,  Doug.  485. 

2.     Rex  &  Regina  verfus  Franklin.  [37°} 

{Mich.  3  W.  (i)  &  M.  B.  R.  2  Ld.  Raym.  103$.  S.  C.J 

TV/f  ^'  fyre  moTC<* to  qta"*  an  indi£hnent  for  e*ercifing  Qfcs&ed  tecuft 
1V1     the  trade  of  a  goldfraith,  not  having  fcrved  feven  gJfjKJ^ 

J 'ears  apprenticeihip,  for  this  exception,  viz.  that  it  was  tar.  4  AM  **<x 
bund  at  a  quarter-feflions  for  a  borough ;  whereas,  by  the  S,  c.   3  Stik. 
ftatute  31  £1.  c.  5.,  it  ought  to  be  at  the  quarter-feflions  55I# 
of  the  county.    But  the  Court  held,  the  indi&ment  might  ln4iamrntypo» 
be  at  the  feffions  of  a  borough  (c\  (though  it  had  been  £j£)£l? 
otherwife  ruled  heretofore  in  feveral  other  cafes.)    Note;  rough- fe$*M. 
llie  words  of  the  ftatute  7Xt%—JbaU  be  inquired  of%  heard  c».  J«c.  19, 
mni  determined  in  the  affizts  or  general  quarterfeffions  of  the  J°#    ^  £u 
peace  of  the  fame  count}  where  fuch  offence Jball  be  committed^  tog.'  pL3*. 

(S)  Mem*  This  appears,  by  the  report  in  Ld.  Rajm.,  to  have  been  decided 
$dn*.  (e)  k.  ace.  xSur,  252. 


37°  SnMSmtttt*,  Snformation*,  &<% 

4  ^P-4i»  4»»  or  in  the  kit  within  which  itjball  happen^  and  mi  in  anpaifi 
a  Hawk/ch.  %$•  cu*  0ftb*f****  count j  where  fuch  offence  Jball  happen  to  be  com- 
fee  iz7.,  ud     mitted.     But  for  a  third  fault,  viz.  prafentant.  exifiit  for 

vi£<£  8th»t'  Pr*/"****"**  lt  ™*  qualhcd. 
Doug.  194* 

3.  Rex  &  Regina  var^/x  Clerk. 

[Trin.  jW.&M.  B.  R.] 

Indiament  for  1  NDICTMENT  that  twenty  perfons  being  aflembled,. 
•reaching,  not  A  ^  defendant,  not  being  licenfed,  preached  to  them, 
au^edfbecattre  not  concluding  contra  formam  Jtatuti^wzs  quafhed,  for 
not  raid  contra  they  might  be  the  defendant's  own  family,  to  which  the 
^im?"*"!?  "  ft*ttttc  docs  not  extend,  and  it  is  not  an  offence  at  common 
50.  4  Co.  4^  law.    But  Dolben  difltred  in  this. 

1  Saond.  s  50. 

•  Hawk.  c.  15.  fcA.  116,  117.  Doug.  445.  Cowp.  30*  Bum,  Ind.  f.  9.  Com*  Dig.  Ind. 
O.  6.  3d  edit.  vol.  4.  p«*  39*. 

4.  Rex  &  Regina  vcrfus  BalU 

[Trin.  5  W.  &  M.  B.  R.] 

Recognisance  ttPON  removal  of  an  indi&ment,  the  defendant  enters 
fkttu?  Whtt         into  a  ^cognizance  to  try  it  j  yet  this  is  not  forfeited 

2  Haw.  ch.  17.  unlefs  the  profecutor  gives  rules  \  and  fo  if  one  gives  a  re- 
r.  58.  Str.946.  cognizance  to  profecute  a  writ  of  error  with  effe£t,  the" 

defendant  mult  give  rules,  and  nonfuit  the  plaintiff,  o? 
there  is  no  forfeiture. 

5.    Rex  &  Regina  verfus  Harwood. 

[Trin.  jW.&M.  B.  R.] 

Indiament  for  |  N  D ICTMENT  for  words  fpoke,  to  the  intent  to  pre- 
rt*4te  H^b-  judice.the  market  of  Barnftaple,  and  hinder  the  town 
Uc  market,  of  toll,  viz.  I  have  got  a  judgment  againfi  the  tnunt  that  we 
quafced.    vide  Jhall  not  pay  forfiandingt  and  they  are  fools  that  pay:  The 

r.Ho7a»d**  C°Urt  (lua{hed  lt>   and  faid>  The  rccordcr  of  thc  town 
notes  to  6th  ed.,  ought  to  be  fined  for  it. 
■Ub  Com.  Dig.  Ind.  H. 

[37*  ]  6.     Rex  &  Regina  vcrfus  Whitehead :- 

[Trin.  jW.&M.  B.  R.] 

Rafted,  beemft  %yr  R.  Northey  moved  to  quafli  two  indi&ments,  which 
b^redSu*  *cL  wcrc  V9*  cum  an  ordcr  wfls  Iiiadc  *at  t*ic  Pa"fl"°,fc 

Jac  19,1c*      ners  fhould  receive  a  baftard-child  >  they  in  contempt  did 

rcfufe 
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lefufe  to  receive  it.  And  becaufe  it  was  not.pofitively  5  Mod.  137,  &c 
faid,  that  it  was  ordered  that  they  (hould  receive  it,  but  Cro*  C!V564* 
only  by  recital  with  a  quod  cum,  tney  were  quaflied.  f  Borrow  400.'" 

Ld.Raym.  1363.  2  Hawk.  ch.  15.  f.  60. 

7*     Rex  &  Regina  verfus  Trobridge. 

[Mich.  6W.&M.B.R.] 

TNDICTMENT  wasptrjurator.  prtfentat.  exijlit,  that  4  Mod.  345. 
•*■  the  defendant  erected  a  cottage ;  &  ulterius  prafentant  e;ift'#  %***&** 
quod  ctmtirmavit  contra  formarnjiatuti)  and  there  wasjudg-  uiteriuiprcfent- 
ment  for  the  king ;  but  reverfed  on  a  writ  of  error;  for  ■£*»  r^erfed  for 
there  is  nothing  to  agree  with  prafentant ,  and  it  is  a  new  xm»,  plVi*5** 
indic>ment  diftindt  from  the  firft,  the  matter  whereof  is  Comb.  307. 
no  offence  at  common  law,  and  the  contra  formam  necefia-  Sk'n'  5*4- Hok 
rily  refers  to  the  ulterius  prafentant,  and  no  more.  m* 


.    8.     Domintis  Rex  verfus  $tocker. 

[Mich.  7  Will,  3.  B.R.] 

INDICTMENT  for  making,  or  caufing  to  be  made,  AJ^d34f#SX- 

*  a  falfe  bill  of  loading,  in  the  disjunctive :  And  though  charge  in'tm? 
forging,  or  caufing  to  be  forged,  is  forgery,  yet  the  Court  disjunaive,  WL 
thought  the  ind&ment  not  good  in  the  disjunctive  (a).        lJ°f  ^f8"^ 

Temp.  Htrd.  370.    Str.  900.    Barnard.  B.  R.  347.    2  Se£  Caf.  25.    Com.  Dig.  lad.  Q*y 
a  Hawk,  c  25.  f.  60. 

(a)  This  is  not  a,  fatal  defeft  in  an  araer,  1  Bur.  399.  Rex  v.  Middlebajt* 

9.     Dominus  Rex  verfus  Walcot, 
[Mich.  7  Will.  3.  B.R.] 

I  F  a  man  is  indifted  and  tried  in  B.  JR.,  the  indiftment  Indiamnit 
1     is  entered  upon  the  plea-roll;  but  if  he  be  tried  at  JJJt^J^ m 
the  feffionsof  the  Old  Bailey  the  indictment  when  brought  Holt  345.  S.C 
here  is  put  into  a  bag  and  laid  by.     Per  Holt,  C.  J. 

10.     Dominus  Rex  verfus  Hill. 

[Mich.  7  Will.  3,  B.  R.] 

¥  F  a  man  be  outlawed  by  procefs  in  an  information,  and  Ante  367.  Out- 

*  comes  in  and  reverfes  the  outlawry,  he  mult  plead  i #-  *£*  ?i??T* 
Jtanter  to  the  information*  3S.  5  Mod.  141. 

*.c. 


1 1.    Dominus  Rex  vtrfus  The  Inhabitants  of 
Belton. 

[HilK  8  Will.  3.  B.  R.] 

Indiament  for  INDICTMENT  011  ftat.  Wefim.  2.  r. 4.,  for  pulling 
j££mT£?&-  down  hcd8cs'  Thc  defendant  moved  toquafli  it,  which 
ed^nmodwi.  Holt,  Chief  Juftice,  refufed,  faying,  He  might  as  well 
t  Vent*  £70.  move  to  quafti  a  declaration  without  pleading  to  it.  Af* 
^"sfc."011  tCrwards,  Trin.  ti.,  on  a  like  motion,  the  Chief  Jufticc 
F«r  cafe  where  faid,  We  never  quafh  indi&ments  for  forgery,  perjury* 
the  Court  will  or  fubornation.  or  any  crime  concerning  the  highways.    lit 

MieC^ftB  Trin'  10  ^  3-  B-  *•»  on  a. likc  motion>  **  C01111  faid> 
Con.  Dig.  In<k  they  would  not  quafh  an  indiftment  for  enticing  away  an- 
il, jdedtt.  vol.  other's  feivant  upon  motion,  but  mult  plead,  demur,  or 
s*Bar«wi7.  m0ve  *n  arrcft  of  judgment.  So  of  all  crimes  that  are 
Andr.  »to.  heinous.  So  it  was  held,  Paf.  4  Ann*,  Dom.  Repna  ver> 
<  Hawk.  c.is.  ftts  Wljnr  in  an  indi&ment  for  a  nuifance. 
ta.  146.  *6* 

ft  T.  *.  3 1 6.  Scr.  623,  xoSS,  1**8.    1  Bar.  516*  543* 

i  a.     Dominus  Rex  vtrfus  Gregory. 

S/QcjLf**  [Hill.  8  Win.  3.  B.  R.] 

Iftfonnathm fifed  A  Motion  v»  made  to  quafh  an  information  filed  by 
to^Jt<o^"i2h.  the  attorney-general,  and  the  Court  would  not  upotl 

ed.  %  Lili.  57.    motion. 

'Jt»Jtt*rMe  ,^    ^miftus  Rex  virjh  GauK 

[Hilh  10  WiU.  3.  B.  R,      Int.  inter   Pla.   Corons,   Trio, 
1  Will. 3.  Rot.  39.   1  Ld.  Raym.  370.  S. C.  5  Mod*  425.] 

Cmh.  46$.  In-  an  information  on  the  5  fcf  6  2?.  6.  c.  14.,  for  buying 
f^m^^  and  felling  live  cattle,  not  having  kept  them  the  time 

feoal  ftac  a^de  the  ftatute  appoints,  was  exhibited  in  this  court.  The 
beft,*2Ii£t#fct'  buying  and  felling  was  alleged  to  be  in  Norfolk;  and  it 
bmghchiB.R.  was  infilled,  that  the  information  ought  to  have  been 
unlets  for  fada  brought  in  Norfolk,  where  the  fa  A  was  done,  and  not  in 
c^tL°wh!erethe  Middlefexs  and  that  the  ftatute  of  ai  Jac.  1.  was  made 
Court  fits.  StyU  for  the  eafe  of  the  fubje&«  On  the  other  fide  k  was  ob* 
340.  1  Mod.  jefted,  that  the  King's  Bench  is  not  reftrained,  and  that 
lUCefc!  iok".71"  ^  attorney-general  may  exhibit  informations  in  this  court 
Poft.  pi.  T4.  for  the  king,  notwithftanding  the  ftatute ;  and  they  cited 
3  Sallum*  Latch.  192.  1  Sid.  360.  zKtb.  340*  t  VenU  8.  Jmet  193* 
J£  ^*j£  3  K*.  *47-  a  C«.  i7g.  3  J^ff.  176,  191,  x  Cro.  u*> 

13  And 
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And  now  Holt,  C.  J.  faid,  Ten  judges  had  agreed  in  vjde  3  T.R. 
the  following  refolucions :  ffit  c££ 

i ft,  That  the  21  Jac.  c.  4.  does  not  extend  to  any  of-  &&.  34, 35. 
fence  created  (ince  that  (latute ;  fo  that  profecutions  on 
fubfequent  penal  ftatutes  are  not  retrained  thereby 5  but 
that  ftatute  is  as  to  them,  as  it  were,  repealed  pro  tanto. 

2dly,  That  all  informations  and  popular  actions  on  pe-        L  373  J 
nal  ftatutes  made  before  that  ad,  muft  by  force  of  21 
Jac.  1.  c.  4.  be  laid,'  brought,  and  profecuted  in  the  pro- 
'  per  county  where  the  fact  was  done. 

14.  Hicks V  Cafe. 
[Hill.  10  Will.  3.  B.  R.] 

T_fOL<t%  C.  j.  reported  the  opinion  of  all  the  judges  iVent.  3*4. 
•*-*     in  this  cafe.     An  action  of  debt  was  brought  in  the  LitR^.  16*. 
King's  Bench  on  5  E/iz.  c.  4.,  by  a  common  informer,  for  1  uv.  249. 
exercifing  a  trade,  not  having  ferved  as  ah  apprentice;  a Keb. 401,4*4, 
and  the  queftion  was,  If  the  jurisdiction  of  the  King's  l^Jod.  158. 
Bench  was  taken  away  by  21  Jac.  1.?  for  it  was  thought  s.c.  Caf«  B.R. 
fit  to  fettle  it,  becaufe  of  the  cafe  of  Barnes  zikd-Hugpes^V'  *Lj*»ao4. 
i  Vent.  8.  ^  '' 

•  And  it  was  refolved,  by  the  opinion  of  eleven  of  the  D*1  in  B-  &• 
judges,  ill,  That  21  Jac.  1.  reftrains  the  jurifdiaioti  of  j^^tutc^ 
the  King's  Bench  in  actions  of  debt  by  common  informers,  made  before 
and  that  they  cannot  bring  debt  upon  the  ftatute  in  the  *'  Jac-  ***?**» 
King's  Bench,  unlefs  the  caufe  of  action  arife  in  the  county  £  ^'^#    /  ' 
where  the  King's  Bench  (its,  but  muft  in  other  cafes  pro- 
fecute  by  information,  &c.  before  juftices  of  aflize,  tVf., 
as  the  ftatute  directs  {a). 

2dly,  It  was  refolved,  That  where  a  remedy  is  given  by  ^^"JL 
action  of  debt,  £3V.,  in  any  court  of  record,  £5V.,  by  any  cro.  £1.645, 
later  ftatute  fubfequent  to  21  Jac.  1.,  does  not  extend  to  739*  Cro-  Car*. 
fuch  actions,  but  ftands  repealed  as  to  them  (b).  "*6.  L  3^3$. 

But  the  Chief  Juftice  declared,  that  his  own  private  opi- 
nion was,  that,  where  any  fubfequent  act  gives  any  popu- 
lar action,  it  muft  be  laid  in  the  proper  county  within  the 
equity  of  2 1  Jac.  1  • 

{a)    It  was  decided,  Cart  hew  290.,  k*  !e  of  proceedings  the  jurifdiction  of 

that  the  ftatute  2 1  Jac.  1 .  did  not  give  the  former  is  taken  away, 

inferior  courts  any  jurifdi&ion  which  (b)  A  temporary  ad,  made  before 

they  did  not  poiltfs  before;   and  in  21  J.  1.,  which  expired  before  that 

Sbipmanv.  Hcnbeft,  +T.R.  109.  the  period,  but  was  afterwards  continued 

meaning  of  the  a&  was  held  to  be,  as  from  the  time  when  it  expired,  and 

that  where  the  fuperior  and  inferior  by  a  ftatute  fubfequent  to  that  conti- 

courts  had  a  concurrent  jurifdi&ion,  nuance  made  perpetual,  was  ruled  to 

both  as  to  tbefubjeS  matter  and  as  to  the  be  a  ftatute  of  the  time  when  it  was 

firft  cna&ed,  Sbipman  v.  HjttbeJ},  S.  C. 

Vol.  I.  Hh  Hah, 
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Hale%  C  J.  was  always  againft  the  opinion  of  Bmrnts 
and  Hughes;  and  the  principal  dbje&ion  in  that  cafe  was, 
that  the  party  offending  might  get  out  of  the  county,  and 
fo  efcape  the  punifhment  of  the  law,  as  being  oat  of  their 

{*urifdi£Kon  :  But  by  Holt,  C.  J.  This  objedion  does  not 
lold,  for  there  may  be  procefs  of  outlawry  fued  out  againft 
him;  the  ftatute  of  ai  Jac.  I.  giving  the  fame  procefs 
that  lay  in  arSHons  of  trefpafs  vi  fc^  armis  at  common  law  ; 
and  therefore  neither  debt  jior  information,  though  exhi- 
bited by  the  attorney-general,  lieth  here,  but  in  York/kire* 
which  is  the  proper  county  in  this  cafe  (a). 

(a)  R.  ace.  Sir.  41$.     Vide  Cwop.  369. 

[374]       x5-     Dominus  Rex  vcrfus  The  Mayor  and 

Aldermen  of  Hertford. 

[Hill.  10  Will.  3.  B.  R.    1  Ld.  Raym.  426.  S.  C] 

Information  quo     a  Motion  was  made  to  file  an  information  in  nature  of 
Udmtt^Tfon* to  a  9UC  warra"to  againft  the  mayor  and  aldermen  of 

be  freemen  not  Hertford^  to  (hew  by  what  authority  they  admitted  per- 
'n^^8-  fons  to  be  freemen  of  the  corporation  who  did  not  inhabit 
\%o.  s.c't  °  *n  ^c  b°rough«  The  motion  was  pretended  to  be  on  be- 
Carth.  503.  half  of  the  freemen,  who  by  this  means  were  encroached* 
Pod.  376.  Ante  Up0n  .  an(j  an.  information  was  granted,  becaufc  it  was  a 
5*  queftion  of  right,  and  there  was  no  other  way  to  try  it, 

nor  to  redrefs  the  parties  concerned. 
Different  judg-        In  a  quo  warranto  the  judgment  is  to  feize  the  franchife 
menu  on  a  writ   in  manitus  regis;  in  an  information,  as  here,  to  ouft  the 
&Sri!  defendant  of  the  particular  franchife;  and  herein  the  firft 
Com.  Dig,  Quo  procefs  is  a  fubpactici)  and  then  a  diftringas9  wherein  there 

War.  c.  5.  6th  nmft  be  fifteen  days  between  the  Ujle  and  return,  if  it  iffue 
voK  3d  edit.  p..    jnto  a  forcign  cQunty  ^ 

(J)  See  1  Bwr.  402.    3  Bur.  1816. 

16.  The  Cafe  of  The  Surgeons'  Company. 

[Tnn.  11  Will.  3.  B.R.] 

Information  for      ft  Mandamus  was  granted  to  the  Company  of  Surgeons  t» 
Mnd7mui.°f  choofe  officers  5  they  made  a  return  under  their  com- 

er* Car.  251.  mon  feal :  And  now  a  rule  was  moved  for,  and  granted, 
to  file  an  information  againft  fome  partici  lar  perfons  of 
the  Company  for  that  return  :  And  the  Chief  Jufticc  faid, 
The  Court  muft  proceed  by  way  of  information  ;  for  being 
a  matter  concerning  public  government,  no  particular  per- 

fon 
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fon  is  fo  concerned  in  intereft  as  to  maintain  an  a&ion  \ 
and  the  information  mud  be  granted  againft  particular 
perfons,  though  the  return  be  under  their  common  feal, 
for  there  is  no  other  way  to  try  the  right ;  and  if  it  be 
found  for  the  king,  there  mud  be  a  peremptory  manda- 
mus i  perhaps  we  (hall  fet  but  a  fmall  fine. 
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17.     Dominuff  Rex  verfus  Dummer. 

i[Mich.  11  Will.  3.  B.  R-] 

A  Motion  was  made  for  an  information  againft  Dummer, 
for  perjury  committed  in  a  trial  between  the  King 
and  Fitch,  in  anfwering  to  this  queftion,  Whether  he  had 
received  (a)  800/  for  palling  his  accounts  ?  Et  per  Holt,  C.J. 
If  the  queftion  had  beeii  fair,  we  would  have  granted  an 
information ;  but  this  queftion  was  in  cffe&,  Whether  he 
was  guilty  of  bribery  ?  which  it  could  not  be  expedited  he 
would  own.  You  may  indi&  him,  but  we  will  not  grant 
an  information  (£}. 


Information  for 
perjury  dtn'ted. 
Here  the  quef- 
tion was  unfair. 
a  Salic  514. 
Mod.  Cafes  it*? 
*  Show.  i*. 
Far.  zoi. 
5  Mod.  343. 
Comb.  460. 
Hole  364.  S.C. 


{a)  Query  if  this  word  ought  not 
tobepai*7? 

(4)  The  following  note  ii  taken  from 
the  6th  edit.  2  Hawk.  ch.  26.  fed.  8. 
n.  (2). 

"  The  Court  will  notgrantao  in  form- 
ation againft  a  private  perfon  for  read- 
ing *. pretended  proclamation,  1  Black. 
Rtp.  1.  Nor  againft  a  hufband  for  en- 
deavouring to  retake  his  wife  after  ar- 
ticles of  fepa  ration,  1  BL  Rep.  18.  Nor 
againft  perfons  who  aflcmbre  with  a 
lawful  oefi&n,  notwith  ftanding  fome 
unlawful  and  irregular  ads  enfue,  1  BL 
Rep.  48.  Nor  againft  juftices  a&ing 
improperly  in  their  public  capacity,  un- 
lefs  proof  of  flagrant  corruption  ap- 
pears, S/r.  1 181.  Bur.  785,  1162.  BL 
432.  Doug.  580.  Nor  againft  minifters 
for  converting  brief-money,  Str.  1 1 30. 
Bit  443.  Nor  for  bribing  elc&ors,  BL 
$41.  Nor  for  a  perjured  xntrufion  to  a 
Hving,  upon  an  affidavit  that  it  was  fi- 
jnontaca],^rr.70.  BerMard.it.  Nor  for 
a  libel  if  it  appear  to  be  true,  Str.  498. 
Doug.  284. 387.  3  Bac.Ahr*  475.  Nor 
for  offences  committed  upon  the  high 
feas,  Str.  918.  s  Ktb.  190.  Nor 
againft  a  diffenter  for  refuting  the  of- 
Jrce  of  flieriff,  Str.  I19J.  1  Wilf.  18. 
Nor  for  words  of  rjuftice  in  his  public 
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character,  £/r.  1157.  Nor  for  attempt- 
ing hibernation,  3.  R.  H.  24!  Nor 
for  fending  a  challenge,  if  the  inform- 
ant had  previpufly  imparted  a  chal- 
lenge. Bur.  3  i(S,  402.  Nor  in  favour 
of  one  cheat  againft  another  cheat; 
Bur.  548.  '  Nor  for  a  general  charge 
of  extonon,  Str.  999.  Nor  for  (hik- 
ing a  magistrate  in  the  execution  of 
his  office,  if  the  magistrate  ftruck  firftf 
B.  R.H.  240.  Nor  for  an  offence 
againft  a  private  ftatute,  Bur.  385. 
Nor  if  a  civil  fuit  is  depending  upon 
-the  feme  fubjecl,  B.  R.  H.  241 .  And, 
in  general,  the  discretion  of  the  Court, 
in  granting  information  is  guided  by 
the  merits  of  the  perfon  applying ;  by 
the  time  of  the  application ;  by  the  na- 
ture of  the  cafe ;  and  by  the  confe- 
rences which  may  poffibly  refult 
from  the  granting  it.  Per  Ld.  Mansfield*  - 
£/.  $4*.  Fide  afro  Com.  Inform.  B.C. 
"  The  Court  wflT  grant  an  informa- 
tion for  reproaching  the  office  of  ma- 
giftraey,  or  defaming  the  chancier  of 
magiftrates,  Cortb.  14, 15.  For  tak- 
ing away  a  young  woman  from  her 
guardian ,  although  Chancery  has  com* 
mitted  the  offender  for  contempt,  Sir. 
j  icy.  J»dr.  xio  Or  Aon  her  pnta* 
tive  father,  Ar.  il6a*    for  not  cam- 
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mining  evidence  upon  oath  nnder  a  For  keeping  great  quantities  of  gan> 

reference  and  rale  of  Court,  i  Wilf.  powder, 5 tr.  1167.  For  a  ioftice  making 

7.  (1)    Or  for  demanding  a  (hilling,  an  order  of  removal,  and  not  fummon- 

by  a  juftice,  to  difebarge  his  warrant*  ing  the  party.  And.  238,  273.     For 

and  committing  the  party  for  not  pay-  imprefling  a  captain  as  a  common  fea- 

ing  it,   1  Wilf.  17.     For  feducing  a  man,  malicioufly,  1  BL  19.  Forfpeak- 

man  to  many  a  pauper,  in  order  to  ing  treafonable  words,  although  the  of- 

exonerate  the  parifti,  1  Wilf.  41.     For  fender  has  been  previoufly  puniihed  in 

seducing  a  woman  habituated  to  liquor  an -academical  way  by  the  vice«chan- 

to  make  her  will,  2  Bur.  1099.     For  cellor,  1  BL  37.     For  contriving  the 

voluntarily  abfenting  by  a  juftice  from  efcape  of  French  prifoncrs,  1  BL  286. 

feflions  [when  they  could  not  be  held  For  giving  a  ludicrous  account  of  a 

without  him],  tor.  31.     For  refuting  marriage  between-  an  a&refs  and  a 

to  put  an  ad  in  execution.  Sir.  41 3.  married  man,  1  Bl  294.     For  con- 

For  bribing  perfons  to  vote  at  corpo-  triving  pretended  con verfations  with  a 

ration  elections,  Ld.  Rajm.  1377.  For  ghoft,  with  an  intention  to  accufc  ano- 

pabttfhing  an  obfeene  book,  Sir.  788.  ther  of  having  murdered  the  body  of 

For  blafphemy.  Sir.  834.  For  unduly  the  disturbed  i'pirit,  1  Bl.  392,  401. 

difcharging  a  debtor  by  judges  of  an  For  procuring  a  female  apprentice  to 

inferior  court,  Hardin.  135.     For  re*  be  afligned,  though  with  her  own  con- 

fating  by  the  captain  to  let  the  coroner  fent,  to  another,  for  the  purpofes  of 

come  on  board  a  man  of  war  (to  take  proftitutioo,  1  Bl.  439."— [For  other 

an  inquifition),  Andr.  231.  Sir,  1097.  cafes,  fee  3  Bat.  Abr.  166.] 

(1 }  This  point  is  erroneouHv  JUttd.  The  inftwanation  was  againft  an  attorney,  being  a  con- 
saifiooer  for  taking  affidavit!,  for  examining  a  periba  on  oath  upon  an  arbitration,  without  put* 
ting  the  depofitkm  into  writing. 

[  375  ]  *&•    Dominus  Rex  verfus  Knight. 

[Hill,  n' Will  3.  B.  R.   1  Ld.  Raym.  527.  S.  C.J 


br     INFORMATION  fetting  forth,  quod  cum  5  Junii, 
jj*"  **  annoy  W.  3.  ires  aut  plures  commi/ftonar.  of  the  exche~ 


Miclment  for 
iadorfing  exchc- 

they  »4re  receive  quer  caufed  exchequer  bills  to  be  ifiued  ad  recept.  fcacc.  fe* 
cd  for  cuftoms.  cundum  formam  Jlatuti  in  eo  cafu  edii.  &  provif.  pradift. 
SfYsaSTi^  Knight  exiftens  nuper  receptor  generalise  faV.,  to  the  intent 
S.C*  to  get  great  gains  to  hinnfelf,  did  frudulently  and  falfely 

indorfe  twenty  bills  at  the  cuftom-houfe,  quafi  rccept*  ef- 
fent  pro  cuftomis%  isf  eodem  dief  &c.  paid  them  into  the  ex- 
chequer acft  ejfent  truly  in  dor  fed,  in  deceptionem  &  defrauded 
tionem  dicli  domini  regis.    Upon  not  guilty  pleaded,  the  de- 
fendant was  convi&cd ;  and  now  a  motion  was  made  in 
arreft  of  judgment    This  cafe  depended  on  the  ftatute 
8  &  9  W.  3.  capsip*  feci.  63.,  and  was  twice  fpoke  to, 
and  determined  upon  good  confideratjon.     At  laft  judg- 
ment was  arretted,  and  the  Chief  Juftice,  in  delivering  the 
opinion^  of  the  Court,  held  thefe  points: 
No  forgery,         •   dfc'That  nuper  receptor  docs  not  import  that  he  was  the 
where  no  peribii  Ha^s  officer  at  the  time  of  indorfing  and  paying  thefe 
^JTblTJhe"      bills,  but  rather  the  contrary,  and  he  mud  be  taken  to  be 
pciA*  *>ing  it,*  a  private  peribn,  and  as  fuch  to  make  this  indorfement, 

whicU 
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which  in  a  private  perfon  could  be  no  crime,  becaufe  the  Far.  151.  Vide 
faulty  might  hurt  himfelf/but  could  not  prejudice  the  f.^awj^h°# 
king.     And  it  is  like  the  cafe  in  Noy  99.,  where  the  ob-  335.  Str.  1144. 
ligee  Ieflened  the  fum  in  the  obligation ;  it  would  have  Com*  Difr  titi9 
been  forgery  in  a  ftranger  or  in  the  obligee  to  make  it  v^TJl^  atg, 
more ;  but  in  regard  the  obligee  had  jiurt  no  body  but 
hirhfelf,  it  was  no  forgery :  So  it  is  of  this  falfe  indorfe- 
ment,  it  is  not  criminal,  becaufe  it  hurts  no  body  but 
himfelf.     But  it  is  objected,  It  may  be  a  damage  to  con- 
tractors.    I  anfwer,  We  are  to  take  notice  there  might  be 
contractors,  but  not  that  there  are  any,  becaufe  it  is  not 
let  out. 

2dly,  The  word  indorfe  is  not  fufficient  \  the  words  of 
the  aft  are,  that  the  perfon  who  pays  the  fame  into,  8cc.,Jball 
put  his  name  to  the /aid  billy  and  write  the  day  of  the  month) 
&c.     And  the  information  fhouid  have  been,  that  the  de- 
fendant fet  fuch  a  perfon's  name  on  the  back  of  the  bill, 
ubi  re  vera  there  was  no  fuch  perfon,  or  ubi  re  vera  no 
fuch  perfon  ordered  him  to  put  his  name  to  the  bill ;  for 
indorfavit  imports  a  writing  on  the  back  of  a  thing,  but  not 
putting  his  name  upon  it,  as  petit  audition  indorfamentu 
But  it  was  urged  by  the  king's  counfel,  that  this  might  be  4c<>.  42.  b. 
plainly  understood  by  the  words  quafi  recepta  ejfent  pro  cuf  Ante  371.  pi.  8, 
tumis.     I  anfwer,  This  is  by  argument  only  j  and  argu-  f%£$*  ™0UtftJ? 
mentative  informations  are  naught  for  that  very  caufe ;  gumenuiive. 
for  all  charges  ought  certainly  to  be  fet  out  in  pleading.  Crcjac.  19,10. 
But  farther  it  was  urged,  that  it  is  hid  fal/o  *  indorfavit  in  J -s?*1 5  Mod. 
deceptionem  domini  regis,  and  fo  found  by  the  jury ;  and  2S9.    %  Hawk, 
though  a  fadk  that  appears  innocent  cannot  be  made  a  crime  c<  *5-  f-  6o>  n«j 
by  adverbs  of  aggravation,  *s  falfo,  fraudulenter,  £sV.,  yet        £  37^  J 
where  a  fact  (lands  indifferent,  as  writing,  which  may  be 
true  or  falfe  f  and  is  charged  to  be  falfo,  and  the  jury  find 
it  fo,  all  are  then  eftopped  to  fay  the  contrary.    That  on 
the  other  fide  it  was  faid,  in  deceptionem  is  only  matter  of 
conclufion.    But  here  is  no  charge  5  it  is  not  enoughto  fay 
the  king  is  cheated ;  he  mult  appear  to  be  fp,  as  well  as 
faid  to  be  fo. 

3dly,  The  faying  indorfavit,  quafi  reeepta  ejfent  pro  cuflu* 
mis,  {5V.,  is  not  well-  In  an  indictment  of  forgery  it  is 
not  well  to  fay,  the  defendant  forged  a  falfe  deed,  pur- 
porting quafi  a  conveyance,  EsV.,  but  it  muft  be  continent  (a)f 
&c.  So  here  it  mould  have  been,  that  the  defendant  made 
a  falfe  indorfement,  continent,  tyc.  Here  is  a  falfity,  but 
nothing  is  charged  that  is  criminal ;  for  that  falfity  could 

(a)  R.  2  BL  Rep.  790.  That  in  for-     as  a  paper  writing,  purporting  to  h 
gery  of  a  will  it  is  not  ncceflary  to'  the  laft  will,  5$V.  m  fufficient.     Fid* 
charge    the.  prifoner     with    forging    Doug.  300. 
the  Uft   will,  &c.     To   charge   it 

'     Wh3  not 


37$  3t$iftraent&  Sn&rmatfoiui,  &<:♦ 

not  hurt,  nor  tend  to  hurt  any  body  but  himfelf :  A*d  the 
judgment  was  arretted. 

N.  B.  The  iflue  was  tried  at  bar,  and  the  evidence  that 
the  bills  were  figned  at  the  treafury  by  three  a&ing  com- 
piiffioners  of  the  treafury 5  die  defendant  called  upon  them 
to  produce  their  commiflion,  but  Hofty  C.  J.  held  it  not 
nceeflary,  comparing  it  to  the  cafe  on  the  ftatute  of  hue 
and  cry ;  where  (hewing  an  affidavit  is  enough,  without 
going  into  the  proof  of  the  juftices'  power  to  adminifter 
an  oath* 

19,     Dominus  Rex  verfus  The  Mayor  and 
Aldertnen  of  Hertford. 

[Paf.  12  Will.  3.  B.  R.] 

No  procefs  can    »  N  the  information  fupra  pi.  15,,  againft  the  mayor  and 
Iffueonhiform-  1    aidermen  of  Hertford,  a  motion  was  made  to  fct  afide 

ttions  before  -  r      t  r  •  f 

recognisance       the  proceis,  became  no  recognizance  was  given  according 
given  by  inform-  to  the  late  aft  ;  and  this  being  to  try  a  right,  the  queftion 
An*  sf  174-"     WaS*  Wkether  lt  was  wi*in  the  kid  ftatute,  viz.  trefpnjfes^ 
S.  c.  Holt  3zo.  batteries ,    and    other  tnifdeiheanors,    which    are    triv clous 
Carth.  503,       wrangling  matters  of  an  inferior  nature  ?  But  the  Court 
f.  7.       *  **'  '**"*,  that  this  ufurpation  here  pretended  was  a  mifde- 
meanor,  and  the  information  might  be  as  vexatious  in  this 
cafe,  as  in  trefpafs  or  battery  :  That  this  lad  is  a  remedial 
law  to  prevent  vexation,  and  mult  be  conftrued  accord- 
ingly j  therefore  the  procefs  was  ordered  to  be  fet  afide, 
but  the  information  flood  (a). 

(«)  R.  (ice.  Rep.  B*  R.  Temp.  Hard.  248.    Str.  1042, 


20.     Dominus  Rex  verfus  Brown. 

[Trin.  la  WiP.  3.  B.  R.     1  Ld.  Raym.  <Qa.  S.  C] 

Bills  before  find-  ^p  HE  caption  of  an  indiftment  vrz%prafentat.  exijtit  quod 

Jncmumtrtcr-  fepcralia  inditlamenta  huic fcheduU  annexa  funt  bilU r  vc* 

var<U.  r*.     To  this,  exception  was  taten  by  Sh<nvcr;   ift,  That 

if  there  be  twenty  indiflments,  one  half  true,  the  other 

falfe,  it  is  within  this  finding ;  fed  Curia  contra :  Sepcralia 

iuditlatmnta  imports  all  the  feveral  indi&ments.     Second 

cbjeftion,  That  they  were  not  indiftments  till  they  were 

found ;  till  then  tftey  were  only  Dills  y  and  they  were 

qualhedlorthlmufe.    _ 
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a i.     Domina  Regina  verfm  Clerk. 

[Paf.  i  Ann.  B.  R.] 

A  Coroner's  inquifition  finding  that  oneCkri,  cum  cultro  Far.  16.    Holt 
^*  jugulumfuum  voluntarie  Zsf felonice  & ut felo de fe fecuit  *67«fs'.c«  Co- 
Isffeipfum  murdravit  (a)9  being  removed  into  this  court,  was  Sw"  JaflS)  U- 
quafhed,  for  that,  ift,  The  wound  ought  to  be  fet  forth,  caufe  the  wound 
and  it  ought  to  be  alleged  that  it  was  mortal,  and  that  the  {^/Sw^fta* 
party  died  of  it ;  for  it  is  for  that  very  end  and  reafon  that  died  oHtT  °n 
the  jury  have  the  view  :  He  might  cut  his  throat,  and  yet  1  Vent  181. 
not  die  of  it.     And  as  to  the  anfwer,  that  'it  (hall  be  in-  l^?\*z' 
tended,  becaufe  it  is  faid  felonice  fcf  utfelo  defey  it  was  held,  Ante  61, 190.  * 
that  inquifitions  muft  not  be  taken  by  intendment  any  more  3  K*0-  *°4« 
than  indictments,  becaufe  the  party  is  to  forfeit  his  goods  J^3^. 


An- 


and  chattels  by  this  finding ;  and  though  the  cut  was  but  a  zz  Mod.  m. 
inaihem,  it  might  be  faid  to  be  done  felonice.  VideDy.  68.  *  Htw^«  •h**7- 
adly,  The  Court  held,  that  fuch  an  inquifition  would  be  ** 
good  without  the  word  murdravit)  and  fo  is  Dame  Hale** 
cafe ;  and  that  if  an  indictment  wants  the  word  murdra- 
vit, it  ought  not  to  be  quafhed  for  that  omiflion,  for  it  is 
ftill  a  good  indictment  for  manflaughter,  though  not  for 
murder:  It  crept  in  at  firft  to  exclude  the  offender  from 
having  clergy,  and  it  continues  accordingly. 

This  inquifition  being  thus  quaflied,  though  the  body 
had  lain  buried  feven  months,  the  coroner  took  it  up 
again  and  had  another  inquifition  found,  which  was  com- 
plained of  as  irregular,  and  moved  xto  be  fet  afide.  Bro- 
derict  oontra :  The  firft  being  infufficient,  is  as  none  at  all : 
It  was  done  fo  in  Berkley's  cafe,  2  Sid.  101. 5  and  in  Bon-  Cafe,  ante  to. 
ning's  cafe,  1  W.  &  M .  And  the  not  taking  it  would  be  Co?,1f  "J 
an  injury  to  the  king  or  the  lord  of  the  manor.  be^tg  up  foon° 

Holts  C.  J.  The  coroner  need  not  go  ex  officio  to  take  the  after  the  barial, 
inqueft,  but  ought  to  be  fent  for,  and  that  when  the  body  but  n<££*    rf 
is  freflj ;  #  and  to  bury  the  body  before,  or  without  fend-  £[£.  '     rt 
ing  for  the  coroner,  is  a  mifdemeanor.     The  body  may  be  •  Far.  10. 
dug  up  again,  but  it  ought  to  be  upon  frefh  purfuit,  not  *  "  awI^'£ 
at  fuch  adiftance  of  time;  for  it  is  a  nuifance,  and  may  ^.^Moi.  io, 
kifect  people.     In  Barkley's  cafe,  there  was  the  leave  of  x6. 
the  Court  for  that  purpofe.     At  laft  it  was  agreed  to  f  tra-  f  Far.  16. 

verfe  this  inquifition,  and  to  try  it  at  the  aflizes.  a  Vf* ,41' ,sz' 

*  *  *  x  Vent.  $39, 

(*)    Query  if  it  ought  not  to  be  occidit,  inflead  of  murdravit  f  *?  " 

i2.    Domlaa  Regina  verfus  Smith* 

[Mich.  1  Ann.  B.  R.] 

MR.  Br&derick  took  exceptions  to  a  conviction  of  deer-  Far.  77.  s.c, 
Stealing,  where  the  fact  was  laid  to  be  done  in  A.  ££J2jE* 
^Jla  nftt  ata  for  keeping  deer,  and  that  the  defendant  killed      r       H% 
H  h  4  a  deer 
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a  deer  without  confent  of  the  keeper ;  and  infifted,  that 
vft at,  might  be  meant  of  a  long  time  before,  and  there 
f  3/8  J  niight  be  the  confent  of  the  ranger ;  fid  non  allocatur  /  for 
the  leave  of  the  ranger  is  the  leave  of  the  keeper,  and  ufid 
(peak*  the  prefent  time  as  well  as  time  paft. 

23.     King  verfus  Chandler. 

[Mich.  1  Ann.  B.  R.     1  Ld.  Raym.581.  S.C.] 

Canh.  501,508.  A  Conviftion  of  deer-ftealing  on  3  £5*4  W.  &M.  c.  10. 
5  Mod.  .146.  A  wag  returned  on  a  certiorari,  and  exceptions  taken  to 
viSon"muft  be  **•  And  lt  was  **"*  by  Holt,  C.  J.  that  in  thefe  fummary 
«oiiftrued  ftria-  proceedings  the  right  of  an  Engli/bman  of  beinjj  tried  per 
s  c^cV'hr  Pares  fuos  was  taken  away,  therefore  the  Court  was  to 
i*\*  3  D.  305  conftrue  them  ftri£lly,  fo  far  as  to  fee  that  the  fa£t  was  an 
p.  6.  offence  within  the  aft,  and  that  the  juftices  proceeded  ac- 

cordingly (a).     And  thefe  points  were  agreed;   ift,  That 
the  faft  in  the  conviftion  need  not  be  laid  contra  paccm,  for 
mere  form  or  formality  is  not  required  in  thefe  nor  any 
Not  laid  contra    other  fummary  proceedings.     Et  per  Northey,  attorney- 
pacem.4C0.41>  gCncra|f  This  ij  not  the  king's  profecution ;  he  can  have 
no  fine ;  but  the  profecution  of  the  party,  and  this  is  the 
memorandum  of  what  the  juflice  had  done  in  that  matter. 
That  between  ?dly,  That  inter  fuch  a  day  and  fuch  a  day  he  killed 

JucJj * ^ay  *nd    three  deer,  is  good  \  for  if  a  day  certain  were  alleged,  the 
kiilcd\hrecdeer,  informer  is  not  tied  up  to  that :  Now  in  thefe  cafes  he  is 
is  well   Brown,  confined  to  give  evidence  of  a  killing  within  thefe  days,  fo 
Form,  pi  50,      tnat  j*_  ;8  morc  ccrtain  and  better  for  the  defendant ;  and 
*6o!  2Vide2Ent.  Northey  cited  Rajt.  410.    Hem.  549.     Winch.  54,  547. 
186.  iLor.7*.  Tho.  91,  92.  Fid.  1 86.  Co.  Ent,  158,  l*c.     Othcrwife  it 
is  in  informations  at  common  law,  becaufe  every  diitinct 
offence  creates  a  new  penalty,  but  in  trefpafs  a  faft  rnay  be 
laid  to  be  done  diverfis  dicbus  {*f  vicibus  inter  fuch  a  day 
and  fuch  a  day ;  becaufe  it  is  not  a  new  adion,  but  an  in« 
creafe  of  damages,  per  Gould,  quod  HolU  C.  J.  concejjit  (b), 
3dly,  That  an  unlawful  killing  is  fufficitnt,  and  it  need 
pot  fet  forth  a  hunting,  nor  how  the  deer  was  killed. 
Toft.  383.  Con-       4thly,  That  ideo  conftdcratum  eft  quod  conv'iclus  ell,  with- 

fidcrat.  eft  quod  J       '       r  r    -  r    -  *     '    r  a-    •  t    \       c        i_      n.   J 

conviaus  eft,  is  out  tt  n  >  tod  for  isfacttt,  is  fufficient  (r J  ;  for  the  itatute  gives 

that 

(a)  Vide  z  T.  R.  pa.  18.  Bo/canven  ciiion  in  the  flatement,  than  as  to  the 
pn  Convi&ions  pa.  10.  In  the  latter  Heps  which  follow  when  that  eflentiaj 
it  is  obferved,  that  as  to  thefe  parts  of  point  has  been  afcertained. 
the  record  which  are  neceflary  to  (hew  (b)  R  ace.  10  Mod.  248. 
the  jurifdiftion  of  the  magidrate,  and  (c)  R.  cont.Str.t,  858.  In  the  report 
give  him  cognizance  of  the  complaint,  of  this  part  of  the  cafe  in  Ld.  Raymond, 
the  Courts  are  more  Ariel  in  their  rule  the  objection  is  faid  to  be,  that  the 
of  comfru&ion,  and'expeft  more  pre*   judgment  was  fwdforiifmia  \  where* 

H 
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that  in  confequence,  and  the  judicial  part  ends  at  the  con-  fuffieientwlth« 
vi&ion ;  the  reft  is  only  confequence  and  execution.  E^ec^ofdb 

5thly,  That  if  the  owner  of  the  park  die  before  execu-  owner  may  foe 
tion,  and  the  convi&ion  is  affirmed  here,  his  executors  ««»tiaa.  An* 
(hall  have  a  levari  facias  (fed  videtur,  it  muft  be  upon  affi*  j6*'  J79* 
davity  and  then  the  matter  fuggejted  on  the  roll"].     So  may 
the  churchwardens  without  fuggeftion  oxfeire  facias >  and 
fo  may  the  Ming  {a). 

as  it  ought  to  have  been  idto  conftdera-  &c.  VidtiBur.x  163.  Bcfc.  a*  Core.  11 7. 
turn  eft  quod,  tfr.  Jn  Carth.  it  is  faid  {a)  A  particular  form  of  a  con- 
to  be,  that  there  was  no  conditional  vidion  for  deer-ftealing  is  prefcribed 
judgment  for  fetting  on  the  pillory,  ft,  by  flat.  16  G.  3.  c.  30. 


24.     King  verfus  Speed.  T379] 

[Mich.  1  Ann  B.  R.     1  Ld.Raym.  583.  S.  C] 

r\  N  a  conviftion  affirmed  in  B.  U.,  a  levari  fac.  was  earth.  50*.  S.C 
^  awarded  to  the  fheriff  to  levy  the  penalty  :  The  iheriff  °n  «■?}«•■ 
.  feized  the  goods  and  fold  them.     And  this  coming  before  e^So^flu?" 
the  Court,  they  held,  -  be  by  levari  fa~ 

ift,  That  this  Court  muft  award  execution 5  for  the  re-  c.'«  to  tht  *** 
cord  here  cannot  be  removed  or  fent  back  to  the  jufticcsj  ca^sla.S! 
and  as  the  Court  have  a  power  to  affirm  the  convi&ion,  the 
Court  in  neceflary  confequence  have  power  to  award  exe- 
cution. 

adly,  This  execution  cannot  be  awarded  to  the  con- 
(table,  as  it  would,  if  the  record  had  been  before  the  juf- 
ticesj  but  it  muft  be  awarded  to  the  fheriff,  for  he  is  the  ' 
officer  of  the  Court,  and  the  Court  can  take  notice  of  no 
other. 

3<lly,  It  may  be  by  levari  facias,  empowering  the  fheriff  Where  the  law 
to  fell  the  goods.    The  words  of  the  aft  are,  That  the  of-  fj^^u? 
fender  ffiall  forfeit  40 /.  to  be  levied  by  way  of  diftrefs j  benefit,  theaffi- 
and  in  fuch  cafe  the  diftrefs  (hall  not  be  deemed  to  be  a  car  may  fell 
diftrefs  taken  as  a  pledge,  but  a  diftrefs  to  fell ;  for  the 
public  being  concerned,  it  (hall  be  conftrued  the  moft  ef- 
fectual levy  by  diftrefs.    Thus  upon  a  diftringas  in  a  court- 
lee  t  for  a  fine,  as  in  cafe  of  nuifance,  where  the  public  is 
poncerned,  the  officer  may  fell  of  common  right :  But 
upon  a  diftringas  in  a  court-leet  pro  certo  leta%  the  officer 
cannot  felt  the  diftrefs  of  common  right,  without  a  cuftom : 
So  for  a  diftrefs  in  a  court-baron,  he  cannot  fell  without    ' 
cuftom ;  but  in  cafe  of  the  fewers,  the  officer  has  a  power 
fo  fell  the  goods.     Vide  AL  92.    1  Keb.  733.    2  Jones  aj. 


379  3^titmft<kt&  3tefotrarttonfc  &*. 

25.  Domma  Regina  verfus  Jones. 

(Trin.  2  Anna:,  8.  ft,    2  Ld.  jtjgim.  1013.  S.C.] 

Cbea%  where  JJkdr  R.  Parker  moved  to <jwafli an  tod  i&  meat,  wWcb wa^ 
indiaaWc.  J*.  JYA  t&at  the  defendant  came  to  ^-,  pretending  M.  fet* 
4*.  61, 105,  him,  to  receive  20/.,  and  received  it,  whereas  £.  did  tnot 
n4i  3°>>  311*  fend  him.  Et  per  Cur.  It  is  not  indi&able  unlefs  he 
came  with  falfe  tokens ;  we  are  not  to  indt&<one  nun  lor 
making  a  fool  of  another :  Let  ham  bring  his  a&ton  (a). 
3*rfk.  16S.  In  Bainbafri*  cafe,  there  was  an  mdi&ment,  for  that  A* 

Contra,  pag.  borrowed  5  /.  of  the  defendant,  and  pawned  gold  rings  to 
52*.  Cart.  377,  fccure  (hc  payment  5  and  that  at  the  day  A.  tendered  the 
vide  Com.  Dig.  money,  but  the  defendant  refufed  to  deliver  up  the  rings  ; 
5£KH;.  »nditwa»qu«flied(*). 

fa.  400.    s  Bur.  1125.  NehufTa  Cafe,  ante  151.    Str.  866. 

(4)  See  flat.  30  G.  3.  c,  4.  con-  or  deceits,  where  common  prudence 
cerning  perfons  who>  knowingly  and  may  guard  perfons  againJft  the  fufFer- 
defignedly,  by  falfe  pretences,  obtain  ing  from  them,  the  offence  is  not  in- 
born any  perfon  money,  goods,  wares,  didable;  but  the  party  is  left  to  his 
or  merchandize,  with  intent  to  cheat  civilremedy  for  the  redrefs of  the  injury 
and  defraud  any  perfon  or  perfons  of  which  has  been  done  him.  But  where 
abe  fane.  falfe  weights  and  meafures  are  ufed,or 

ti)   ^er  Curiam,  Rex  v.  Wbeatly,  fa)fe  tokens  produced,  or  fuch  methods 

2  Bur.  1 125.  The  true  diftin&ion  that  taken  to  cheat  and  deceive,  as  people 

ought  to  be  attended  to  in  all  cafes  of  cannot,  by  any  ordinary  -care  or  .pru~ 

this  kind,  and  which  will  folve  them  dence,  be  guarded  againft,  there  it  is 

all,  is  this :  That  in  fuch  impofitioas  *n  offence  indi&able. 


[  380  ]  26.     Anonymous. 

[Mich.  2  Ann.  B.  R.] 

No  motion  to  J  N  D I C  TM  E  N  T  was  removed  by  certiorari,  and,  upon 
me^i^mowd  by  tne  awafding  the  certiorari)  a  recognizance  taken ;  and 
certiorari  after  now  Salkeld  moved  to  quafh  the  indictment  j  but  it  ap- 
the  recognisance  pearing  that  the  recognizance  was  forfeited,  the  Court 
leTted?10  6  Mod.  W0UW  not  hear  the  motion.  Holt,  C.  J.,  faid,  The  prac- 
145.  S.  c.  tice  was  or  ought  to  be  now  altered  by  the  late  aft;  be- 
JSiU^6'i**  fore  that,  the  defendant  came  foon  enough  at  any  time  to 
Jt*P'     Ut33»  moYe  to  quafli,  but  fhould  not  be  allowed  to  do  it  now, 

after  his  recognizance  forfeited  by  not  carrying  the  record 
»  Hawk,  c  %$.  down  to  the  next  afTizes  to  be  tried ;  and  for  the  fame  rea* 
fcft.  126.         f^  ^  Court  refufed  to  let  him  take  any  exceptions^  either, 

to  the  tertiarariox  return* 
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27.     Domina  Rcgina  verfus  Daniel. 
[Hill.  2  Ann.  fi.  R.    2  Ld.  Raym.  14 16.  S.  C.  cited.] 

1 NDICTMENT,  for  that  at  fuch  a  day  and  place  the  Indidnent  lie* 
•*    defendant  quendam  Cardum  Scot,  Jervumjtve  apprenti*  «>t  for  enticing 
mm  cujufdam  Jofephi  Bijbofr  extra  damimftapam  if  fervi-  ^fr^Tis*"" 
tium  pradicl.  Jofcphi  magijtri  fid  dxfcedert  if  fieffom  akfm*  matter.   Mod. 
tare  illiciU  eHexit  procaravit  L$  caufaviti  &  quciaitunc  &  Cafes  101,  iSx, 
diver/is  diebus  antta  illiciU  feduxit  cuttdm  Carohtmjd  200  \£  ^rJj?** 
Carolina  hats,  valorit%  ifc.  de  bonis  if  catatiis  prafat.  ^0-  Abr.  75.    N07 
fephi  extra  damum  iffiopam  ipfius  Jofephi  iHicite  capiendo  &  J°*  £**** 
ftfportand.  if  ill.  adttmc.if  ibidem  injufie  tfpit  reaepit  &  ha-  5  Mod.  90,182* 
buit  fciens  bonay  &V.,  {0*  /no/.  Carolum  effe  fervwn  pr*fat.  189.  Heft  346. 
y/.     The  defendant  being  found  guilty,  it  was  moted  Ai  ^^Di^M. 
arreft  of  judgment,  that  this  was  hut  a  private  injury,  for  e.  3d  edit.  vol. 
which  cafe  Kes,  and  not  in  its  nature  public  to  maintain  4*  p»«3*** 
an  indi&mcnt  (a).     Trefpafs  will  lie  for  taking  away  his 
Servant  out  of  his  a&ual  fervice ;  but  for  iniicuag,  cafe  lies 
only,  and  not  trefpafs.     21  H.6.31.     Aifo  110  £a£i  is 
laid  to  be  done  in  purfuance  of  this  inticing ;  and,  as  to  the 
latter  part  about  the  inticing  to  carry  away  the  goods,  there 
is  no  venue  laid  where  the  goods  were  taken  away ;  And 
judgment  was  arretted.     And  in  the  cafe  of  the  Queen 
and  CoUingmood,  Mich.  3  Aon.,  in  this  court,  which  was  Mod.  Cafe  ill. 
an  indi&ment  of  the  fame  nature,  the  judgment  was-aifo 
arretted  for  the  fame  reafons. 

{a)  R.  ace.  Cvwp.  54. 

28.     Domina  Regina  ver/us  Wyat. 

[2.  Ann.  B.  R.    2  Ld.  Raym.  n 89.  S.  C.     Fortefcue  127. 
S.  C.] 

INDICTMENT  fetting  forth,  that  one  Najb  was  con-  Antef75.  Coiu« 
*  vifted  of  deer-ftealing  upon  3  if  4  W.  fcf  M.  cap.  10.,  ftable  ,^*u* 
before  a  juftice  of  peace,  and  that  the  defendant  being  a  j«v^equi«S  b» 
conftable,  the  juftice  *  directed  his  warrant  to  him  to  levy  common  law  or 
the  penalty,  and  that  he  had  levied  the  penalty,  and  had  *"■!*•  *?> 
not  returned  his  warrant,  nor  made  any  return  or  certifi-  A^r  **'*% -  «■ 
cate  at  all.  1  he  defendant  was  found  guilty,  and  the  in-  L  3" l  J 
di&ment  removed  hither  by  certiorari.  Et  per  Cur,  re- 
folved, 

ill,  Though  the  conftable  is  not  named  in  the  ftotute,  Conftable U the^ 
nor  appointed  to  be  the  officer  to  execute  thefe  warrants,  4^$^!** 
yet  the  jufticcs  may  command  him  to  execute  them ;  for  peace.  *  fc*'V, 
as  #  comjnoq  law  the  conftables  were  fubordinate  officers  £*•  *  «■■*• 

10  <h-  «0' *  IS* 
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rwttfcae  1*7.  to  the  confervators  of  the  peace,  fo  are  they  now  the  pro- 
ski!u*37o!"  Pcr  officers  of  the  juftices :  The  conftable  of  the  hundred 
*  Sho.  75.  may  arreft  for  breach  of  the  peace  as  well  as  a  petit  con- 
ftable, 3  Gro.  378.,  and  was  an  officer  at  common  law, 
notwithftanding  the  opinions  to  the  contrary  ;  and  the  fta- 
tute  of  Winton  only  enlarges  his  authority.  Vii*  Hale's 
Pleas  of  tie  Crown.     3  Keb.  231. 

adly,  Where  an  officer  negleAs  a  duty  incumbent  on 
him,  either  by  common  law  or  ftatute,  he  is  for  his  de- 
fault indi&able  (a\  Etnota;  In  this  cafe,  the  indi&ment 
*  was  not  laid  contra  formam  Jiatuti^  nor  need  it  have  been, 
though  the  conftable  had  been  named  in  the  ftatute ;  be- 
caufe  the  conftable  is  an  officer  of  common  law,  and  when 
a  ftatute  requires  him  to  do  what  without  requiring  had 
been  his  duty  and  he  muft  have  done,  it  is  not  impofing  a 
new  duty,  and  he  is  indi&able  at  common  law  for  it. 

3dly,  They  held,  he  need  not  return  the  warrant  itfelf, 
for  that  is  not  required  5  it  may  be  neceffary  to  keep  it  for 
his  own  defence  ;  but  he  muft  either  return  that,  or  cer- 
tify what  he  has  done  upon  it $  for  without  this  the  pro- 
fecutor  cannot  attain  the  end  of  his  profecution,  and  the 
defendant  cannot  be  difcharged;  and. in  a  writ  of  execu- 
tion, where  fomething  more  is  to  be  done  upon  it,  an  at- 
tachment lies  againft  the  fheriff  if  he  does  not  return  the 
writ.  Laftly,  They  held,  that  contra  pacem  was  furpluf- 
age,  and  could  neither  do  good  nor  harm,  becaufe  it  was 
a  nonfeasance  (b). 

{a)   R.  In  the  cafe  of  the  King  able  to  the  law  for  every  part  of  his 

againft  Bern  bridge,  M.  z\th  G.  3.  that  condudl,  and  obnoxious  topunUhment 

where  a  perfon  holding  a  public  office  for  not  faithfully  discharging  it. 
under  the  king's  letters  patent,  or  de-         {b)  See  Stra.  233.     2?*r,  1729, 
rivatively  from  fnch  authority,  is  amen- 

29.     Domina  Regina  verfus  Gould, 

[Paf.  3  Ann.  B.  R.] 

6Mod.i63.S.C.  j  NDICTMENT,  for  that  a  poor  boy  being  put  out  ap- 

?!V  T^J*™;  prentice  to  the  defendant  purfuant  to  the  ftatute,  he  vi 
133*  indictment   e     *  r    _  •  !#•«_•  y^  *-»         n» 

for  refvimg  to     vs  armts  refuted  to  provide  lor  him.     Jbt  per  Lur.  bince 

provide  for  jn  we  allow  the  juftices  power  to  put  out  apprentices,  we 
66^^"  SaSc?  mu^  a^ow  an  indiftment  for  difobedience,  either  in  cafp 
491..  of  not  receiving,  turning  qffy  or  not  providing  for  fuch  ap- 

prentice, as  the  law  requires  \  and  the  vi  iff  armis  is  fur- 
plufage  {c ). 

(c)  The  ftatute  of  Eliz.  not  annex-  ment ;  and  the  ftatute  8  and  9  Will,% 
ing  any  penalty  to  a  refufal,  the  only  which  gives  a  fpecific  penalty,  and  % 
puniflunent  >vas  neceffarily  by  indict-    fummary  remedy,  being  rccrely  affirm-. 
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ative,  wohM  not  annul   the  former    Note  to  Supbens  v.  Wat/on*  ante  45. 
mode  of  profecution.  Vide  2  Bur.jyg.     Tauten  quart  &  'vide  Sir.  1268. 
Cowf.  524,  650.  zHaftui.  c.  25.  f.  4. 

30.     Domina  Regina  mt^/j  Culliford.  [  382  ] 

[Mich.   3  Ann.  B.  R.] 

pER  Cur.  If  there  be  two  indictments  againft  H.  for  where  two !«- 
•*       the  fame  thing,  as  if  one  be  found  by  a  coroner's  in-  ^ament»««  for 
queft,  and  another  by  the  grand  jury,  and  H.  is  acquitted  propria  try  oa 
upon  one,  yet  he  muft  ftill  be  tried  upon  the  other,  to  both  at  once, 
which  he  may  plead  the  former  acquittal ;  but  the  ufage  3  sj|k»  S9»  S.C. 
of  the  Old  Baily  is,  and  indeed  fo  is  the  faireft  courfe,  to  * 1I9* 

try  him  on  both  indictments  at  once. 

31.     Domina  Regina  verfus  Pierfon. 

[Trin.  4  Ann.  B.  R.   2  Ld.  Raym.  1197.  S.  C] 

TNDICTMENT  found  at  Hick/s  Hall,  for  that  the  wgjjtta 
•*•  defendant/a//  communis  lena  ac  male  difpofitas  perfonas  in  ^J^j^it, 
dorriibus  lupanaribut  convenire  to*  fcortationes  c5"  fornicationes  but  not  for 
committere  profuo  lucro  proprio  illicite  procuraviU     Upon  not  ^JA0^"11" 
guilty  pleaded,  the  defendant  was  convicted,  and  judg-  6  Mod/178^ 
ment  againft  her;  and  now  a  writ  of  error  was  brought,  189,311.  xSM. 
and  the  judgment  retried.    The  Court  agreed,  1  ft,  That  *£•  \j£f* 
if  a  lodger,  who  has  only  a  fingle  room,  will  therewith  ac-  ?*keb.  63$?* 
commodate  lewd  people  to  perpetrate  ads  of  uncleannefs,  6  Mod.  156. 
Ihe  may  be  indicted  for  keeping  a  bawdy-houfe,  as  well  as  Poft#  pl*35* 
if  (he  had  the  whole  houfe.     sully,  That  one  may  be  in- 
dicted for  keeping  a  bawdy-houfe ;  but  a  bare  folicitation 
of  chaftity  is  not  indictable ;  juft  as  it  isadtionable  to  fay,  a 
woman  keeps  a  bawdy-houfe ,  but.  not  to  fay,  (he  is  a 
whore  (*}. 

(a)  R.  act.  Str.  1 100.    10  Mod.  384.     Vide  Sajer  33.  x  Hawk.  ch.  74. 

32.    Domina  Regina  verfus  Atkinfon  &  ah 

[Pafch.  5  Ann,  B.  R.    2  Ld.  Raym.  1288.  S.  C.     3  Ld. 
Ray  in.  Entries  89.]    • 

INDICTMENT  was  againft  A.  and  others,  for  that  Two  may  be 
being  receivers  of  the  queen's  tax,  they  did  colore  officii  i°*,ot,y  *nA\G*& 
fui  extort  money  from  feveral  pcrfons.     Upon  a  motion  0thtrw!fc2£«- 
in  arreft  of  judgment,  it  was  held,  that  two  men  may  be  mifing  a  trade 
indicted  jointly  for  a  battery  or  extortion,  becaufc  it  is  a  notbwnwicn. 

crime 
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tiae.  aftoi.  Abr.  crime  at  common  law,  of  which  they  might  be  jointly  of 

73*764.*KCb'  fcvefail7  «*iltY\  B,lt  »«  to  the  cafe  in  a  Ifr.  ft.  i  Fen. 
302.,  they  admitted  that,  wr.  That  two  men  could  not 
be  indicated  jointly  for  exercifing  a  trade,  not  having  been 
apprentices  •>  for  not  being  apprentices  is  that  which  occa- 
fions  the  crime  and  forfeiture,  and  that  mud  of  neeeflity 
be  feveral.    Judgment  for  the  queen  (a). 

(a)    Vide  2  Bur.  983.  Sir.  870,  921.  2  Setf.  Ca.  24.  3  T.R.  9B.  zHawL 
dl.  25.  f.  89. 


[  3$3  1  33*     Domina  Rcgina-  w^&x  Jennings* 

[Trin.  7  Ann.  B.  R.] 


ClR  James  Mountague  moved  to  quafli  a  convi&ion  of 
^     decr-ftealing  on  3  ist  4  W.  (sf  M.f  taken  by  a  juftice 


OH3&4W.  * 

M.  c  10.  Seller 

maybeconvi&-  wno  entered  into  a  glover's  houfe,  and,  finding*  a  deer- 
ed.  Rep.  a.  Q^  fkin,  alked  him  how  he  came  by  it ;  the  glover  faid  he 
*i5»  "7-  5.C.  .bought  it  of  J  S.,  M-ho  not  giving  a  good  account  of  him- 
felf,  was  convi£ted.  And.  the  Court  held,  that  the  juftiee 
might  enter  and  convidt  the  perfon  that  fold  it ;  for  the 
ffatute  might  be  eafily  evaded,  if  the  deer-ftealer  could 
difcharge  nimfelf  by  a  fale  (a)> 

0)  The  5th  feGionof  flat.  16G.  3.  provifions  refpe&ng  that  ofifence)  e»- 

#.30.  (which  repeals  the  act  of  4th  prefsly  include*  this  cafe,  and' requires 

W.  and  A/.,  and  divers  other  adls  con*  the  fkin  to  be  traced  from  hand  to  hand 

.  cerning  decr-ftealing,  and  makes  other  to  the  firit  poiTeffor. 

34.    Domina  Regina  vetfus  Birref. 

[Mich.  9  Ann.  B.  R.] 

If  information  Al  Conviction  of  deer-ftealing  bring  returned  on  a  mtm 
€^iabnmaeJ  rari*  the  objection  was,  id,  That  the  conviflion  ap 

be  at  any  time  peared  to  be  a  year  after  the  day  of  the  information  $  but 
afterwards.  it  was  held  fufficient  that  the  information  be  profecuted 
within  a  year  after  the  fa£t  j  for  that  is  a  good  commence- 
ment of  the  fuit,  and  it  is  from  that  the  computation  is 
made  in  all  fuch  cafes.  2d  Objection.  It  is  faid  to  be  in 
quodam  loco  in  ambulacro  chafe*,  and  this  walk  may  be  in  a 
Appearance  aid«  chafe  and  not  of  it ;  fed  non  allocatur,  for  it  muft  be  in* 

»"•  tofam-  tcndcd  *at  thc  walk  was  Part  o{ the  chafe>  and  *c  Place 
narfcoovV  part  of  the  walk.  3d  Objection.  No  due  fummons;  mat 
tkui.  Poft^iS,  allocatur?  the  defendant  having  appeared*     In  a  mandamus 

t  ^If.^78**1*  **  mu^  aPPcar  tnat  ^c  Palty  was  fummoned,  becaufe  he 
Bofe.  on  Coo*  istolofe  his  freehold,  and  it  is  a  courfe  of  proceeding  by 
5*.  common  law,  wherein  no  appeal  lies  \  othcrwife  in  con- 

victions, which  are  a  proceeding  by  the  ftatute,  in  which 
13  the 


the  defendant  appeared^  and*  that  appearance  will  aid  die 
want  of  fummons :  So  in  was* held  in  PeacMsca£^  and  ait 
the  precedents  a*e  fo. 

4th'  Objection,  j§W  conviBas  eft  et  Jvrisfaciet  fummam  Ajite  378.  Fori* 
20/.  imta  farmam  Jlatuti,  without  making  a  dictation-,  {***£?* for" 
Which  ought  to  be  10/.  to  the  party  grieved,  10/.  to  the  fufficient.  N.B. 
poor,  bfe    But  the  Court  held  it  was  well  enough*    It  Mich.  4  Geo.  ia 
is- enough  to*  fay,  quod  comnft.  eft  et forisfaciet juxtaformam  f^£^Si§ 
Jlatut*  t  to*  by  die  ftatute  he  is  only  to  forfeit  in  cafe  he  exception  wai 
has  goods,  which  is  conditional,  and  not  abfolutcj  and  o?er  ruled  in 
by  Parker,  C.  J.  the  words>*/*,  Vc.9  qualify  it.     Et  per  £SSTJ£ 
Car.  The  judgment  in  fuch  cafes  feldom  makes  a  diftri-  a&izurewhert 
button  5  and  it  has  been  a  queftion,  Whether  convi&*  eft  J^rftatu*  ?m 
be  not  enough  of  itfclf  (a).     Vide  Rex  verfus  Chandler,  {^^JE 
ante  pi.  2 3.  (b)  other  for  the 

jth  Objeaion :  This  conviaion  is  pardoned  by  the  late  j^to^" 
aft  of  general  pardon,  being  not  a  final  judgment.     Fide-  Seer-fteaiing 
Zty.  322.    To  which  it  was  anfwered  by  Serjeant  Pengelly,  pardoned  bfwBt 
I  ft,  That  this  is  more  than  an  interlocutory  judgment,  Jf|??,FiI* 
and  that  it  is  a  complete  *  and  a  final  judgment,  becaufe  a  3^J.  Cro.Cir. 
writ  of  error  lies  on  it.    2dly,  He  argued,  that  it  could  not  68.  aBttlft.xS*. 
bfc  pardoned:  ift,  Becaufe  it  is  a  forfeiture  to  the  party  cro.feV.^47 
grieved,  and  he  hath  an  intereft  in  the  penalty,  and  it  is  T?9\  3141.43*! 
part  of  the  judgment.     2dly,  Becaufe  the  puniftimcnt  of  Noy  0*. 
tne  party  in  this  cafe  is  by  way  of  fatisfa&ion,  not  for  ex-    *  £  384  J 
ample,  like  the  three  years  imprifonment  by  the  ftatute  de 
maiefaBoribus  in  parcis.    2  Inft.  200.  3  Lift.  171.  5  Co.  5 1  .t 
not  like  1  Cro.  46,  47,  198.    n  Co.  65,  66.    3  Cro.  33 9. 
I  Mod.  34.  3  Cro.  82,  83.     Adjournatur. 

(a)  R.  coM/r.  $tr.  858.  96.  Vide  alfo  Rex.  v.  Hall,  Co*wp.  6o» 

{h)  Where  the  diftribution  is  dif-  Rex  v.  Vi font,  2  ifrr.  1163*   Bq/cavr. 

cferionary ,  tbere  muft  be  a  particular  ri 7. 

adjudication,  Rex  v.  Dempfey,  2  Y+  A. 

35.     Domina  Regina  verfus  Williams* 

[Mich.  10  Ann.  B.  R.] 

INDICTMENT  againft  hufband  and  wife  for  keep-  Indiament 
■*    ing  eommun.  domum  lemcinii.  Anglice*  a  common  bawdy-  *%™f  bsron 

vr°TT  .  />     •         i  \'    rL'  aad  feme  for 

houfe.     Upon  a  motion  to  quafh  it,  the  objection  was,  keeping  a  bawdy- 
that  the  keeping  a  houfe  could  not  be  the  keeping  of  the  houfe.    Cafes 
wife,  any  more  than  it  is  the  keeping  of  the  fervant.    But  LE- 6**  s,c# 
to  this  it  was  anfwered  and  refolved  by  the  Court,  that  the 
wife  may  be  guilty  and  commit  a  crime  with  her  hufband, 
and*  that  that  crime  is  joint  and  feveral.    Hufband  and 
wife  may  commit  a  trefpafs,  murder,  treafon.     In  Dr.  1  Si4. 410. 
Ifvffey*  cafe,  baron  and  feme  were  indeed  of  aravifiV  ^Viv3'' 

*  '  *  1  Rolt  Abr.  79. 

ment 
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K.Sj.Qii*oL  ment  of  Ward*  and  the  wife  was  found  guilty.   Hob.  9^ 
f^Hob.  os!eb  Keeping  a  bawdy-houfe  is  a  common  nuifance ,  and  the 
1  Hawk.  c.  1.     indi&ment  for  keeping  is  a  charge  againft  them  for  this 
1 1*.  Str.  1  no.  nnifance.     The  keeping  is  not  to  be  underftood  of  having 
or  renting  in  point  of  property  \  for  in  that  fenfe  the  wife 
cannot  keep  it,  but  the  keeping  here  is  the  governing  and 
managing  a  houfe  in  fuch  a  diforderly  manner  as  to  be  a 
nuifance,  and  the  wife  may  have  a  (hare  in  the  manage- 
ment or  government  of  a  diforderly  houfe  as  well  as  the 
hufband.     2  Ro.  345.  3  Keb.  34.   1  Keb.  575.  cited. 

36.    Domina  Regina  verfus  Ingram  &  Ux. 

[Hill.  10  Ann.  B.  R.] 

Battery  implies  INDICTMENT  againft  the  hufband  and  wife  for  an 
ihS^c.  6a  aflault  and  battery ;  fctting  forth,  that  they yi  et  armis 

d.         "         infultum  fecit  verberaverutit,  vulneraverunt^    &c.    '  Upon 
not  guilty  pleaded,  the  jury  found  hoth  guilty ;  and  now 
an  exception  was  taken,  that  infultum  fecit  being  the  Angu- 
lar number,  could  refer  only  to  one  of  the  defendants, 
*?it  5f"         er&°  lt  was  uncerta*n  which  was  charged,  and  both  could 
aShow.  93]  149.  not  he  found  guilty.    Parker%  C.  J.  This  indictment  would 
have  been  very  good,  though  the  infultum  fecit  had  been 
left  out,  and  it  had  alleged  only  vi  et  armis  verberaver., 
vulneraver.)  &c9  for  there  cannot  be  a  battery  and  wound- 
ing without  an  affault,  though  there  may  be  the  latter 
If  an  offence  faf-  without  the  former.     *  In  a  civil  action,  where  one  part 
ficient  to  main-  of  the  declaration  is  ill,  and  the  jury  hnd  entiredamageS, 
■ntbt^df"    ft*  judgment  muit  be  arretted,  becaule  "the  (JoUfl  fimw 
Ui^it iteoouKhr^PPortlon  them  >  kut  m  indictments  the  Houiz  aueis  the 
though  other       tuie,  and  they  will  let  it  only  acl'Urdlllfc  to  thole  la&g* 
p^iUJ]jjJ'       wKlch  are  well  laid,     it  an  ottence  iulhciEflt  to  maintain1 
5°Co!  1*1*        the  indidtment  be  well  laid,  it  is  enougn.     Atcerwaras» 
%  Hawk,  c  *5.  in  Trinity  term  following,  judgment  was  given  againft  the 

'[385]  / 

37.     Domina  Regina  verfus  Cranage. 

[Mich.    11  Ann.      Coram  Parker,   C.  J,    At  oifi  prios  in 

'      Middlefex.] 

fadiameiit  fbr  f  NDICTMENT,  that  the  defendant  with  others  at  the 
breaking  the  1  pariQi  of  St.  Giles  in  the  Fields,  riotoufly  aflembled/W 
in  the  houfe  of  $wddnm  cubiculum  cujufdam  Sara  S.  in  domo  manftotiali  cujuf 
James,  and  tak-  dam  David  James  fregit  tf  intravit,  and  thirty  yards  of 
ing  goods,  ew-  ftufFtook  and  carried  away.  Upon  evidence  it  appeared 
wtf^ebouie  0f  to  be  the  manfion-houfc  of  David  Jamfon,  and  not  James ; 

and 
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and  the  Chief  Jufticc  held,  that  this  did  not  maintain  the  JJjjft*-- 

indiament  like  2  Ro.  677.    Trefpafs  for  breaking  his  clofe  diamcnt 

in  Cohering,  in  quodam  loco  vocat.   Calverfield,    abutting  2  Hawk.  c.  46. 

fouth  on  a  mill  in  the  tenure  of  J.  S.     He  cited  the  cafe  ^  ™*°£ 

of  the  Queen  againft  Sudbury,  indifitment  for  an  aflault 

and  battery  laid  as  a  riot;  two  were  acquitted,  and  two  1R0U.Abr.677, 

found  guilty ;  and  all  were  acquitted,  for  the  crime  was 

the  riot,  and  the  whole  charge  alleged  under  that  fpecifi- 

cation  and  defcription.     So  of  the  playhoufe ;  indiament 

for  aaing  a  play  and  fpeaking  obfeene  words,  in  fuch  a 

parifti,  in  a  play-houfe  in  Lincolns-Inn-Fields ;  if  there  be 

no  play-houfe  in  Lincolns-Inn-Fields,  the  defendant  muft 

be  acquitted  ;  for  though  the  words  are  not  local,  yet  thefe 

are  made  fo.     One  may  make  a  trefpafs  local  that  is  not 

fo.     If  the  fpeaking  had  been  alleged  in   Lincolns-Inn- 

Fields,  then  it  had  been  laid  as  a  venue;  but  here  it  is 

otherwife,  for  here  it  is  alleged  as  a  defcription  where  the 

play-houfe  ftood.    In  the  principal  cafe,  part  is  local,  part  mt.  145^ 

not  local  •,  the  cubiculum  is  local,  the  taking  and  carrying 

away  is  not  local  j  but  then  all  is  put  together  as  one  entire 

f  aa  under  one  defcription,  and  you  cannot  divide  them. 


3Jnfant,  U^l 


■tm 


1.     King  vcrfus  Dillifton. 
[Hill.  1 W.  &  M.  B.  R.  Intr.  MIL  a  &  3  J*c-  *•  R°t.  494-1  *  #>  ♦'  ^ *-***/  7?*T< 

IN  ejeffment  it  was  found  by  a  fpecial  verdia,  that  the  Cuftom  oft  mt- 
cuftom  of  a  manor  was,  That  if  on  a  furrender  pre-  J^J^JJf*  fnJ£ 
fen  ted,  and  three  proclamations,  the  furrenderee  comes  n0nt  tTbVad  mi£ 
not  to  be  admitted,  the  lord  fliall  feize  as  forfeited.     Sur-  ted  on  three  pro- 
renderee  died  *  three  proclamations  were  made  5  his  heir,  «J*  £ 
an  infant,  did  not  come  in  -,  the  lord  fazed.     Holt,  U  J.  fched.    Infallt 
held    the  infant  was  bound  ;  becaufe  otherwife  the  lord  not  bound. 
wo  old  lofe  his  fine ;  and  it  is  not  the  forfeiture  of  the  in-  {^6™-ROm 
fant,  but  of  the  furrenderor,  in  whom  the  eftate  continues  Abr.  567.  f.h 
till  admittance ;  and  that,  if  it  be  a  forfeiture,  it  is  fo  only  Palm.  533. 
quofque.     But  Dolben,  Eyre,  and  Gregory,  contra.     Cuftom  £2b/^# 
(hall  not  be  intended  to  reach  infants  ;  and  by  Eyre,  If  it  Hob.9$  piowd. 
t*ad  been  found  exprefsly,  that  all  perfons,  infants  as  well  360  a.  372.  u 
as  others,  &c.  he  had  been  bound  *  for  as  cuftom  makes  £•;  Jacu;^' 
his  inheritance,  it  may  abridge  it.     And  th$  lord  cannot  »;,.  c,,  u#fc 
Vot.1.  Ii  * 
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062.  b.  show,   be  fay  t0  ]0fe  a  finc>  for  he  has  a  tenement  and  no  fine 
j^Vs*2'  3*  ^uc*  nor  occafion  of  admittance :  And  here  is  no  room 
i  Lutw.  765,      to  fuppofe  a  temporary  forfeiture  ;  for  the  jury  have  found 
s,a    3Mod.    the  cuftom  to  be  of  an  abfolute  forfeiture.     Nor  is  the 
Carth.  41/ *3  '  infant  within  the  cuftom ;  for  as  it  is  found,  that  if  the 
Comb.  118.       perfon  to  whom  the  furrender  is  made  comes  not,  the 
HTlR86        "a^iff  of  the  manor  may,  by  command  of  the  lord,  feize 
fuch  tenements  as  forfeited.     Vide  1  Leon,  100.    3  Leon. 
221.    8  Co.  99.   2  Cro.  226.   8  Co.  44.  is  of  fuch  ^  cuf- 
tom, but  the  forfeiture  is  quoufque  only,  as  appears  by  the 
pleadings.    In  error  on  a  judgment  of  C.  B.  which  wag 
affirmed  (*). 

(a)  By  flat.  9  G.  i.e.  30.  f.  5.,  no  admitted  thereto,  nor  for  the  omiflion, 

infant  or  feme  covert  (hall  forfeit  any  denial,  or  refuial  to  pay  any  fine  ixn- 

copyhold  eftate  for  their  negled  or  re-  pofed  on  thttr  admittance. 
fufal  to  come  to  any  court  and  to  be 

yn  2.    Earie  verfus  Pcalc. 

Mf/f>~-      [HIllioAnnBR] 

w«ffaHe?  c°ryo  \  N  ^  ,*011  a  Cuglc  ^  Ac  defcndant  p'caded  that  he 
ja^J^pj.  ,r£  *  was  within  age;  the  plaintiff  replied,  that  it  was  for 
«6o,  561.  Cafes  neceflaries,  viz.  10/.  for  clothes,  and  15  /.  money  lent/** 
£*Ui*j?'  ^  er&a  ^s  nece^ary  ftpp^t  at  tfte  univerfity.  The  de- 
17*.  fcn<jant  rejoined,  that  the  money  was  lent  him  to  fpend  at 
r  _        pleafure,  abfque  hoc,  that  it  was  lent  him  for  neceflaries ; 

L  3°7  J  and  iflue  hereupon  ins  found  for  the  plaintiff,  who  had 
judgment  in  C.  B.  And  now  a  writ  of  error  was  brought. 
But  cannot  bor-  &  Per  Parker,  C.  J.  That  which  is  put  in  ifTue  is  only, 
rtw  money  to  whether  this  money  was  lent  the  infant  for  neceflaries,  not 
buy  neceflaries.  whether  it  was  laid  out  in  neceflaries :  It  may  be  borrowed 
a  LUi.2sa!  Cro.  f°r  neceflaries,  but  laid  out  and  fpent  at  a  tavern  :  A  feme 
Car.  jo*.  d1.  2.  covert  may  buy  neceflaries,  and  her  z€t  fliall  make  the 

§2*°i'. 36  :  hufband  chargeable 5  but  Arc  cannot  borrow  money  to  lay 
Cro.  EI.  926.  -•  *  .         V,     .   .       -        .    r  -  {  * 

j>l  16.  Andrews  out  for  neceflaries.  So  it  is  of  an  infant ;  he  may  buy  nc- 
278.  Cafes  b.r.  ceflaries,  but  he  cannot  borrow  money  to  buy  5  ( for  he  may 
i?i." i6^rBuiL  mifaPPlv  the  money,  and  therefore  the  law  will  not  truft 
U.  P.  154.        him  but  at  the  peril  of  the  lender,  who  muft  lay  it  out  for 

,Ld"vvfB"  *"m>  or  ^ce  lt  *a"*  out,  anc*  t^ien  lt  IS  ^  Prov*d*n£»  anc* 
to^Darbyv.Bou.  his  Jay*ng  out  fo  much  money  for  neceflaries  for  him. 
cher,  ante  2-9.   Judgment  reverted  nifi  caufa. 

Cumber.  381, 

482.    3  Salk.  197.     5  Mod.  368. 


(    3»7    ) 

3fnns  an*  ginn^eeper** 


I.     Parkhurft  verfus  Fofter. 

[Trio,   ii  Will.  3.  B.  R.     1  Ld.  Raym.  479.  S.  C] 

>"P  RES  PASS    for  quartering   a   dragoon   upon  •  the  5  Mod.  41 7,430. 
*      plaintiff  to  find  him  meat  and  drink,  and  hay  and  Sjl^^gj— 
ftraw  for  his  horfe,    •  c .     Upon  not  guilty  pleaded,  a  fpe-  and  diet  in  his 
cial  verdift  was  found,  that  the  plaintiff  kept  a  houfe  at  houfc»  *nd  l«- 
Epfom>  &  dimifit  conclavia,  Anglice,  lodgings,  talibus  quotes  ^"fr  yj^^l^ 
ibid,   accedebant  propter  falubritaterrt  aeris  {ff  potionem  aqua-  an  inn-kecpcr 
runty  c  c.  and  that  he  dreflcd  meat  for  his  lodgers  at  4*/.  within  fUt.  4* 
per  joint,   and  fold  them  fmall-beer  at  2d.  per  mug,   and  for  Storing  3* 
alfo  found  them  Itablc-room,  hay,  mF'c.  for  horfes,  at  fuch  fo.dier*.  Car-h* 
and  fuch  rates,  and  that  the  defendant,  being  a  conftable,  +«7.S.c.   And 
quartered  a  dragoon  upon  the  plaintifr.  ab,e  for  ^  ^^ 

Serjeant  Wright  and  Mr.  Caliper  infifted  on  the  4  &?  5  Jf.  feqoemial  da- 
fa*  if.  r.  1 2.  by  which  fuldiers  may  be  billetted  upon  'itms>  ma8"*   5  M<** 
fivery-flables,  ale-boufis,  victualling-houfeS)  and  all  houfes  fell- 
ing brandy^  firing  watery  syder,  and  metbeglin  by  retai\  to  be 
drunk,  in  the  houfes ■,  dnd  no  otbtrs,  and  in  no  private  houfes 
inhatfoever.     And  that  this  houfe  of  the  plaintiff's  does 
partake  of  the  nature  of  all  of  them  \  and  it  is  a  common        [  ^SS  1 
and  a  public  houfe  kept  for  gain. 

Shower  and  Broderick  contra.  It  is  agairift  common  right 
to  quarter  foldters  on  any  man  againft  his  will,  and  fo  is 
the  petition  of  right  3  Car.  1.,  and  31  Car.  2.  c.  1.,  and 
therefore  the  Court  will  not  extend  the  ftatute  of  the 
4  of  5  W.  £ff  M.  by  any  equitable  conftru&ion,  and  this 
is  not  a  houfe  within  the  words  of  that  aft*     id,  This 
is  not  an  inn  \  for  there  men  come  and  are  entertained  on 
accefs,   and   the  inn-keeper  is  indictable   if  he  refufe. 
2  Ro*  84.  KeL  50.  Pal.  367,  374.     Here  people  lodge  on  Lodger  is  on 
a  private  contraft ;  here  he  is  as  a  lodger,  there  as  a  gueft*  contract,  gueft 
By  common  law,  if  a  gueft  ftole  goods  from  his  lodgings,  ^^1*$* 
it  was  felony;   otherwife  of  a  lodger.     If  an  attorney  or  iodg«. ' God- 
comes  to  town  and  takes  a  chamber  in  an  inn  for  the  term,  fc°it  345.  8  Co. 
he  is  not  a  gueft.     Mo.  877.   Hetl.  49.    Fitz.  Hujller  49.  1^*^°^** 
$dly,  It  is  not  a  livery-ftable  5  for  there  is  accommodation  %  Browol.  154. 
for  horfes  only  ;  here  for  horfe  and  owner.     3dly,  It  is 
not  an  ah-houfe^  nor  vicJualling-houfe ;  for  they  fell  to  all- 
publicly,  and  indeed  are  defcribed  quod  cupodivit  tabernam 
I  i  %  —mmunem 


jfr<^frfrw* 
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cmmuntm  li  eomtnumi9  &  pubKce  vendidit,  fie.    Wejl. 

Sjmb.  71. 
F.  N.  B.  94.  Holt,  C  J.,  when  this  cafe  was  fct  down  for  the  refo- 

AStodf m7!  £  ,ution  of  thc  Co*1**  g»TC  judgment  for  the  plaintiff,  and 
*  •   *      faid,  the  cafe  was  fo  plain,  that  there  was  no  occafion  for 

giving  reafons. 


2.    York  verfus  Grindftone. 

[Mich.  3  Ann.  B.  R.    2  Ld.Raym.  866.  S.  C] 


LfciT«fMS  DEP LEVIN  for  a  horfe 5  the  defendant  avowed  the 
becomes  a  gueft,  *^  taking  and  detaining,  for  that  he  kept  an  inn,  and 
•Aewifcofa  the  plaintiff,  being  a  traveller,  came  and  left  his  horfe 
Vdt.  67.*'  there,  where  he  had  been  kept  fo  long,,  that  the  keeping 
sR0U.Abr.85.  came  to  fuch  a  fum,  till  payment  whereof  he  detained 

A.  1  Rol.  Rep.  jjjm#  Upon  demurrer  thc  whole  Court  held,  that  inn- 
^uift.0^.*7'  keepers  were  bound  to  receive  and  entertain  guefts,  and 
a  Sbo.  x6i .  therefore  might  detain  the  goods  of  the  guefts  till  pay- 
Bacon'f  Ab.  tie.  mcnt .  but  the  Chief  Jufticc  doubted  whether  the  plaintiff 

Inns.    1  Burn*  <t    •        1  •         #»      1  /•    *  *  1 

Ak-hottfes  xv.  was  a  gue*t  m  this  ca^c>  becaule  he  never  went  into  the 
Com.  Dig.  Ac-  inn  himfelf,  but  only  left  his  horfe  there,  which  the  inn- 
ftTi^ifaKe*  deeper  was  not  obliged  to  receive,  and  without  an  owner 

B.  did  not  receive  as  an  inn-keeper.  Powell,  Powys,  and 
Gould  contra,  That  the  plaintiff  is  a  gueft  by  leaving  his 
horfe,  as  much  as  if  he  had  (laid  himfelf,  becaufe  the 
horfe  mud  be  fed,  by  which  the  inn-keeper  has  gain} 
otherwife  if  he  had  left  a  trunk  or  a  dead  thing.  Vide 
Cro/Jac.  188,  189.  Noy  79.  Latch  126.  Pop.  178. 
Mo.  471  (a). 

(a)  A  perfon  came  to  an  inn,  and  during  which  time  the  goods  were 

defired  to  leave  feme  goods  there  till  flolen,  and  the  inn-keeper  was  held 

the  next  week,  which  was  refafed;  liable,  Bennett  v.  Mellor,  5  T.R.  273. 
he  then  flayed  to  drink  fomething, 


[389]  gnroiment. 


I,     Taylor  verfus  Jones. 

[Mich.  8  Will.  3.  B.  R.] 

Deed  inroiicd  a  Deed  may  be  inrolled,  without  the  examination  of 

button  °/the  thc  Party»  uPon  Proof  ty  witnefs  that  the  party  de- 

whaetmare  Hvered  it.     Godb.  270.     Party  died  before  acknowledg- 

|uitietyacknow-  ment,  yet  the  deed  was  inrolled.     3  Leon.  84.     And  if 


two 
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two  arc  parties  to  a  deed,  and  one  acknowledge  it  before  tedgment  of  one 
a  judge,  .it  binds  the  other  j  and  at  common  law  there  J^n.^gj,*' 
was  an  inrolment  profalva  cujiodia  ;  and  it  is  the  practice,  184.  Cro.  El. 
that  if  a  man  lives  in  New  England,  and  would  pafs  lands  71f7'ftD/eT  %1°* 
here  in  England,  they  join  a  mere  nominal  party  with  him  *  £v,  ^ 
in  the  deed,  who  acknowledges  it,  and  it  binds* 


a.    Lady  AnderfonV  Cafe. 

[Mich.  11  Will.  3.  B.  R.] 

THE  Court  made  a  general  rule,  that  all  deeds  (hould  *  Lill.  *9* 
be  acknowledged  on  the  plea-fide  in  this  court,  and 
not  on  the  Crown  fide*  and  that  the  acknowledgment 
(hould  be  in  open  court. 


Joint'tenants  an&  tenant*  in   [39°] 
Common. 


i.     Stedman  verfus  Bates. 

[Mich.  7  Will.  3.  B.  R.     i  Ld.  Raym.  64.  S.  C] 


t  N  replevin  the  defendant  made  conufance  as  bailiff1  to  5  Mod.  14 
-*  the  Countefs  of  Salt/bury,  for  rent-arrear,  for  that  J.  &  £ttt* ,2,c 


141. 

no. 

was  feized,  and  made  a  leafe,  &c>  and  died,  and  the  re-  join  in'arowry. 
verfion  defcended  to  the  fame  Countefs  of  Salijbury  and  Co.  Uc  1*4*  «• 
her  filler  as  heir.     On  demurrer  the  Court  held  this  conu-  £°™b'  £4^ 
fance  naught ;  for  by  Littleton  himfelf,  both  filters  mult  b.  r.  86. 
join ;  both  take  as  heir  by  defcent,  and  make  but  one  heir,  Carth-  34*- 
to  whom  the  rent  defcends  as  one  entire  inheritance.  *  LutS^im?* 

2.     Ward  verfus  Everard. 

[Hill.  10  Will.  3.  B.  R.  Intr.  Hill.  7.   Rot.  718.    1  Ld.  Raym. 
42a.  S.C.] 

REPLEVIN}  the  defendant  made  cognizance  as  bai-  Grant  of  tool, 
liff  to  A.  and  B.,  and  (hewed  that  Sir  Robert  Carr  ™$*" ^. 
was  feized  in  fee  of  the  locus  in  quo,  and  granted,  one  an-  vided ;  to  hold 
nuity  or  yearly  rent  of  100/.  to  A.3  B.t  C.f  JD.,  and  2£,s  tot**m,jif* 

j.  t0  101.  toeicu, 


;  ■  jo  Joint  tenant*  an*  C  enfcn t*,  &c 

*•     r^pt#ff    t0  ^  equally  divided  between  them,  to  have  and  to  re* 

c  .iih'',-4rtS;  ctivc  t0  l^cni  and  tlic*r  Te*F^vc  aligns  20/.  to  each  du- 
Amc  2,6.w'       rinjr  their  lives,  and  the  Kie  of  the  longeft  liver  of  them; 

3  Nod.  ao?.  an(J  that  if  any  one  died,  liis  (hare  (hould  be  equally  di» 
t^o?!  wants  in  v*dcd  among -the  fuTvivors,  and  that  -/#.  and  B.  are  the  fur- 
comm>n cannot  vivors.  The  plaintiff  pleaded  in  bar  an  ad  of  parliament 
arov  jointly.  t0  make  void  all  conveyances  made  by  Sir  Robert  Carr  be- 
C™.  tC,?,34°9'  f°re  fucn  a  time:  And  iflue  being  joined,  whether  this 
741,  637,651.  grant  was  made  be  tore  fuch  a  time,  va,  April  1630,  was 
VH*  23,24.  tried  at  bar,  and  found  for  the  avowant;  and  Pemberton 
vv'joDef^o*.  moved  in  arrefl  of  judgment,  that  tenants  in  common 
5  Mod.  25.5.C.  couJd  not  join  in  an  avowry,  but  muft  avow  feverally. 
comb.  ii< .       j^jtt    r£t  -  f  -    ^ncj  that  tj,c  grantees  were  tenants  in  com- 

Carth.  340.  J        .*     '       .    .  t»i  r  -a  i_t_ 

Cafes  BR.  a*7.  mon,  and  not  joint-tenants,  I  he  cafes  cited  on  both 
Holt  36*.  vide  fides  were,  2  Ro.  Abr.90.    Sty.  21  J.    2  Cra.  656.    1  Inft. 

5  ^.  1  Bro."  /f  Holt,  C.  J.  The  w  ords,  equally  to  be  divided,  cannot  make 
P.  c.  189.  a  tenancy  in  common  in  a  deed,  though  they  may  in  2 
r  nqi  1  will  j  and  the  words,  tp  have  and  receive  20/.  a-piece, 
arc  an  explanation  how  the  money  on  receipt  is  to  be  dif- 
aRolLAbr  50.  rributed,  vrz.  fo  much  to  one,  and  fo  much  to  another; 

4  Leon.  i?7.      ^ut  cjQ  nQt  ^cver  t^e  ™nt  nor  tne  rcnt.  for  it  is  not  [eve- 

aLro.259.  Cro.  o  '  ^ 

El.  330, 3^7.  rulrtnts  nor  fever al  grants,  but  one  rent  and  one  grant  un- 
3  Mod.  109.  divided.  If  they  were  tenants  in  common,  then  each  of 
Hc^  2Q9'  b*  thtm  mud  avow  <fc  quinta parte  of  100  /.  and  not  for  *  loo/. 
•  Qucrv  if  this  ^  0ne  coparcener  grants  a  rent  of  20  /.  for  equality  of  par- 
ought  not  to  be  tition  to  tie  other  two.  viz.  10/.  to  one  and  10/.  to  the 
%oU  other,  they  have  but  one  rent,  and  the  viz.  is  but  exphna- 

bh^0  A'  ind  torv'  l  A*  l^'  *'*  w^cn  ca^c  *s  not  t0  ^c  <liftingui(hed. 
•ere  to  A?"nd  And  the  Chief  Juftice  faid,  If  a  man  grants  two  acres  to 
the  other  to  B.  A.  and  B.,  habend.  one  acre  to  one,  and  the  other  acre  to 
they  ate  joint-     tne  other,  the  habendum  is  void  and  repugnant.    Hob.  172. 

tenants.  '  .  .  t  1  • 

And  fo  here,  where  the  grantor  has  granted  one  rent,  tt 
is  repugnant  to  the  very  words  of  the  grant  to  make  it  fe- 
veral  grants  of  feveral  rents.    Judgment  to  the  avowant. 


3.     Fifher  verfus  Wigg. 

[Hill.    12  Will.  3.    B.  R.     1  Ld.  Raym.  622.     Comyn*  88. 
S.  C.     1  P.  Wms.  14.  S.  C] 

where  the         r>  OPTHOLD  lands  were  furrendered  to  the  ufe  of 

uXidTmUc  Am*  B*>  and  C'  and  thcir  hcirs> cclua,1y tb  bc  divided 

tenanc/in  ccm?  between  them  and  their  heirs  respectively.  Gould,  J.  and 
mon.  In  a  will  Tourton,  J.  held  this  a  tenancy  in  common,  by  reafon  of 

in**  d«dbUSw-  the  aPParcnt  intem  of  the  Parti«-  [#  A  and  faWi  that 
iTodcr  of  copy-  it  was  here  in  the  cafe  of  an  ufe,  which  muft  be  conftrucd 
hold  to  be  con-  according  to  wills  to  fulfil  the  intent ;  and  in  the  cafe  tob 
iVcnu  a-^U"  cf  a  ^P)'1101^  wherein,  to  fupport  the  intention  af  the 

parties! 


tenants. 
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parties,  limitations  of  eft ates  have  been  admitted,  which  Cr?flm  696* 
are  not  allowed  in  freeholds,     i  Ro.  Ab.  67.  2  Cro.  434.  Ben,  jg'/sco. 
P#.  125.   1  Saund.  151.  2  Fiw/.  365.]     But  //*//,  C.  J.  189.  Cro.  c«r. 
contra,  held  it  a  joint-tenancy,  for^hat  the  words  equally,  J  5-  l***-**- 

.  -        .  J  t  •        i-    i   •      ^t     r  •         S.C  Cafes  B.R. 

ete.,  import  no  more  than  was  implied  in  the  foregoing  2f;6#  11011369. 
words,  1.  *.  to  have  alike,  which  they  cannot  but  have  as  Lilly  Ent.  105. 
joint-tenants ;  and  that  copyholds  will  not  pafs  by  more  *  Y"*-  3*5- 
improper  words  than  freeholds.  3  Atk  n.  j  p.  wms,  71. 

If  a  feoffment  be  to  A.  and  B.  equally  to  be  divided,  3  M"1-  *°9- 
they  are  joint-tenants;  for  they  have  the  land  by  one  title  Li*#tc1g26"bCo'  * 
and  eftate,  and  equally  to  be  divided,  imports  nothing  but  2  Roll.  Ab.  89, 
what  was  implied  before :  But  if  it  be  to  A.  and  J8.,  habere  9°* 
dum  one  moiety  to  jf.  and  the  other  to  2?.,  they  are  tenants 
in  common,  for  they  have  feveral  titles,  and  there  mud 
be  feveral  liveries,  and  the  habendum  is  conGftent.     But  if 
it  were  habendum  ten  acres  to  one,  and  ten  to  the  other, 
the  habendum  would  be  void  for  jepugnancy. 

As  for  the  word  divided^  he  held  that  did  not  import  a  3  **▼•  VI- 
tenancy  in  common,  for  their  pofleffion  mud  be  entire  &  \^i  *94*  g 
pro  indivifo ;  to  divide  would  be  to  deftroy  it ;  and  it  is  Co.  Lit!  1^7, 
ftrange  to  create  an  eftate  from  a  word  which  implies  only  199*  *>• 
what  would  deftroy  it. 

Tenants  in  common  hold  by  feveral  titles  or  feveral 
rights;  but  their  pofleflion  is  entire.     At  common  law 
they  were  not  compellable  to  make  partition  :  And  there-  Co«  Ent»  4»  fr 
fore  in  fuing  a  writ  of  partition,  the  party  never  (hews  4*4* 
whether  he  is  tenant  in  common  or  joint-tenant ;  the  pof-        [  362  1 
feffion  of  the  one  is  the  pofleflion  of  the  other,  and  he  can- 
not be  a  difieifor  without  an  adual  o utter  {a).    Hob.  1 20. 
Mo.  868. 

A  devife  to  two  and  their  heirs  equally  to  be  divided,  1  Vent.  376. 
was  formerly  looked  on  as  a  joint  eitate.     Vide  Dy.  25,  M.°*  594*667. 
158.  Benl.  19.  3  Lro.  330.     Now  indeed  it  is  an  eitate  in  3  Leon.  19. 
common,  not  by  force  of  the  words,  but  that  it  appears  to  3  Co.  39-  b* 
be  the  intention  of  the  party  that  there  fhould  be  no  fur- 
vivorfhip.     A  devife  to  two  equally  to  be  divided,  haben- 
dum to  them  and  the  heirs  of  the  body  of  the  furvivor,  is  a 
joint-tenancy.     Style  211,  434. 

Laftly  he  faid,  joint-tenancies  were  favoured  ?  for  the  Br-  Dev'fe  *9« 
jaw  loves  not  iradions  ot  cltates,  nor  to  divide  and  muki-  g  co.'i!  SCo. 
jply  tenures.     [AT.  b.   vVhiift  the  eitate  continues  in  joint-  104.     ' 
tenancy,  there  is  no  alteration  01  me  tenure,     .but  11  you 
jurn  it  into  a  tenancy  in  common,  all  the  entire  jerviceT' 
multiply.]     But  judgment  was  given  according  to  the  opi- 
nion of  the  other  two  juitices  (/). 

(a)  Vide  note  to  Reading  and  Royfton,     12  Mod   {Cafes  B.  R.]   Ld.  Raymond 
2  Salt.  423.  and  P.  W.  is  reported  very  much  at 

(b)  In  note  4th  to  Harg.  Co.  Lit*    length,  and  the  arguments  on   each 
J 90.  K  it  is  faid,  that  as  this  cafe  in    fide  are  very  elaborate.    It  is  an  au- 

I  i  4  thority 
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thority  fit  to  b*  retorted  to  wherever  -trine  extended  to  a  covenant  to  ftand 

the  doubt  is,  whether  there  Dull  be  a  feized.    In  GoodtitU  v.  St&j,  i  Wtif. 

tenancy  in  common  or  a  joint- tenancy.  341  ,  it  is  extended  to  the  cafe  of  a 

In  Stringer  v.  Philips,  1  Eq.  Ca.  Ab.  leafe  and  releafe ;  and  in  Den*  v.  Gaf- 

29 1 »    the  judgment  is  faid  to  have  kin,  Cowp.  660.,  Lord  Mansfield  izy%9 

been  reverfed  ;    but   that  is    denied  it  is  certainly  the  better  opinion,  more 

by  Lee 9  Ch   J.  in  1  Wilf.  341    In  Rig-  liberal,  and  better  founded  in  law. 

denv  V oilier*  %Atk  731.  2  Vex.  252.  With  refped  to  a  furrender  being 

the  opinion  of   Gould  and  Turton  is  conftrued  as  a  will,  nride  Idle  v.  Cock, 

affirmed  by  Ld.  Hardwire  contrary  2  Soli.  620. 
to  the  opinion  of  Holt,  and  the  doc- 

4.     Reading'/  Cafe. 

[Hill.  1  Ann.  B.  R.] 

Tenant  in  com*  rvNE  tenant  in  common  may  difleife  the  other ;  but  it 
W?c«»yi*Sfe  *J  mult  be  by  a&ual  diffeifin,  as  turning  him  out,  hin- 
Fsr^rco?"  Bering  him  to  enter,  &c.  But  a  bare  perception  of  pro- 
Lit.  199-  b  fits  is  not  enough.     Per  Cur.  (a) 

Ante  301.  Poft. 
423.  Vide  5  Bar.  1604. 

(a)  Vide  note  to  Reading  and  Royflon,  %  Soli.  423. 


3Jotnt  anD  $etoeral< 


1.     Heydon  verfus  Heydon. 
[Mich.  5W.&M.  B.R.] 


COLEMAN  and   Heydon  were  co-partners,  and  a 
judgment  was  againft  Coleman^  and  all  the  goods  both 


Two  partners, 

execution  againft 

one;  toeiiffmuft  -      -  -  .  .    -  . 

feise  all  the  of  Coleman  and  Heydon  were  taken  in  execution  :  And  it 
goods  and  fell  wa8  held  by  Holt%  C.  J.  and  the  Court,  that  the  fherifF 
moiew^thow.  muft  feizc  aI1'  t*«ufe  the  moieties  are  undivided  5  for  if 
374*  3  d*  3o6'  he  feize  but  a  moiety,  and  fell  that,  the  other  will  have  a 
p.  jo.  s.C.  right  to  a  moiety  of  that  moiety  j  but  he  muft  feize  the 
rw?c^«        whole,  and  fell  a  moiety  thereof  undivided,  and  the  vendee 

COffiD.  217*  ...»  *  •  1       t  1  ,,» 

will  be  tenant  in  common  with  the  other  partner  (£). 

(£)  R.  ace.  Jaeky  v.  Butler,  2  Ld.  upon  an  execution  againft  J.,  the  (he* 
Raym.  87 1.  In  Buckburft  v.  C  linker d,  riff  returned  nulla  bona  to  an  execution 
1  Sbo.  174.  A.  and  2?.  were  partners ;  *  gain  ft  2?.,  which  was  held  falfe.  Mar- 
after  feizure  of  the  partnership  goods    riott  v.  Shaw,  Com.  274.    The  ruleia 

the 
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the  fame  with  refpe&  to  goods  levied  6co#    Execution  being  levied  againft 

by  warrant  of  diftrefs  from  a  juftice  of  J.  upon  the  joint  efFe&s  of  J.  and  B  * 

peace,  Weft  v.  Stop,  \  Vex.  239.   The  and  there  being  an  affidavit  that  B. 

execution  againft  one  partner  can  only  was  entitled  to  an  equal  (hare  of  the 

affeft  the  partnerfhip  flock  fubjeft  to  partnerfhip  effecls;  the  plaintiff's  affi- 

the  liens  of  the  other*  S.  C.  cited  and  davit  denied  this,  and  charged  B.  with 

approved,  Cowp.  44.9.   Fox  v.  Han-  embezzling  the  joint  ftock.  The  Court 

bury,  Cvwp.  449.     One  partner,  after  referred  it  to  the  matter  to  take  aa 

an  aft  of  bankruptcy  by  the  other,  and  account  of  the  partnerfhip  effe&s  to 

before  fuch  act  by  himfelf,  bona  fide  which  B.  was  entitled,  and  directed 

difpofed  of  partnerfhip  effefts,  the  dif-  the  (heriiF  to  pay  a  part  of  the  money 

pofition  was  held  good  againft  the  joint  levied,  equal  to  the  amount  of  fuck 

aiEgnees,   Eddie  v.  David/on,  Doug,  (hare,  to  the  affignees  of  B. 

2.     Robinfon  verfus  Walker,  C  393 1 

[Hill.  1  Ann.  B.  R.] 

IN  covenant  the  plaintiff  declared,  that  the  defendant  7 Mod.  153,154. 
and  J.  S.  convenerunt  profekS  quolibet  eorum,  that  they  ™£™ds 
or  either  of  them  would  lade  fuch  a  fhip,  and  pay  for  the  joint  and  fcwal. 
freight,  &c.  The  defendant  pleaded  in  abatement,  (a)  that  Co.  Lit.  144.  b. 
other  covenantors  were  in  full  life  not  named,  and  prayed  a  Co#  I0,  5 °°' 
judgment  of  the  writ:  And  it  was  agreed  by  all, x  that  oMi-  Far.  i'^sVc 
gamus  nos  &  ittrumque  noftrum  in  a  bond,  is  joint  and  feve-  3  Uon-  a6°- 
ral.     Sedper  Holt,  C.  J.  There  is  a  diverfity  between  A.  D£r  l*>  ** 
&  B.  conveniunt  &f  quilibet  eorum  convent,  and  A.  &  B. 
convtniunt  pro  fe  &f  quolibet  eorum;  for  in  this  firft,  quilibet  Vide  iStr.  553, 
eorum  convenit  exprefsly  fevers  the  lien,  but  pro  quolibet  eo-  %  Bur#  x,9°* 
rum  feems  to  go  to  the  thing  to  be  done,  that  is,  that  they  ,I*7' 
both  or  either  of  them  would  do  it :  Sed  reliqui  jnjlic.  con- 
tra, and  judgment  was,  that  the  defendant  lhould  anfwer 
over. 

(*)  QHcry*  "  tn*t  the  other  covenantor  was." 


Slournep*  Accounts. 


Elftobb  verfus  Thoroughgood. 
[Mich.  9  Will.  3.  C.  B.    1  Ld.  Raym.  283.  S.  C] 

TH  E  teftator  made  A.  his  executor  till  his  fon  came  to  Where  one,  n<* 
twenty-one :  A.  brings  debt,  pending  which  the  fon  ^  S^" 
came  of  age.    Et  per  Cur.  They  make  but  one  executor,  a  writby  joor- 

aad 


593  3ffis*  (ftner&L 

mjt  AccMmti.  and  it  is  but  one  executorflu p,  and  therefore  the  fco  may 
i  Lwn.°44l  5*7.  b"n£  a  w"f  ^7  journeys  accounts,  for  he  is  privy ;  other- 
Cro.  Jac.  /is.  wife  had  A.  been  administrator  durante  miner?  *tate  of  the 
FL.*»  59°-  fon ;  for  then  he  coming  in  by  the  ordinary,  and  the  fon 
clTc'tr  V  ty.  the  teftator,  there  had  been  no  privity.  So  if  the  tef- 
i  Lutw.  097.  tator  make  A.  his  executor,  with  condition  that,  if  he  do 
Comb.  428.  S.C.  fucb  an  a&f  jj.  (hall  be  his  executor ;  in  this  cafe  A.  is  an 
abfolute  executor,  unlcfs  he  determine  his  office  by  his 
own  a  A,  and  then  B.  is  not  privy  to  haye  journeys  ac- 
Tr.  1  Ld.Kaym.  counts,  idly,  A  writ  brought  within  thirty  days  after  the 
*?s.  com.  title  abatement  of  the  firft.  is  a  recent  profecution. 

Abatement  P.  * 

3d  edit.  vol.  x*  pa*  106. 


[394]  gffue  General, 


i.     Holler  vtrfus  Bufh. 

[Pafch.  9  Will.  3.  B.  R.] 

TnfyiU.  Plea  t  N  trefpafs>  the  defendant  pleaded  and  fiiewed  a  right  in 
l£fcofWJ*S ;  aCnd  *\*  Wfoop  of  SaJj/bury  by  prescription,  to  grant  reple- 
tbe  plaintiff  took  vifl/  in  fuch  a  manor,  and  that  the  horfe  in  que  (lion  was 
•nd  imposed  ^  horfe  Df  ju  &  a  granger,  and  that  the  plaintiff  cepti  fcf. 
fcndantt«>khim  wparcavh  equum  pradift.  and  that  by  virtue  of  a  replevin 
by  replevin,  &c.  the  defendant  took  the  faid  horfe,  bV.     And  the  Court 

*r°Unrff°ethC  nc^  l^s  Plea  no  more  t*lan  l^c  £encra*  *^ue>  *°r  **  (^oes 
3  Le^?  4*1. "*£«>.  not  f°  niuch  as  admit  a  polTeflion  in  the  plaintiff;  for  the 
£1.  26a.  Poft.  taking  and  impounding  gained  no  polTeflion  to  the  plaintiff; 
^Mod'  ?**  ^ut  horfe  was  thereby  only  in  cuftody  of  the  law,  and 
Carth/380**  fo  no  colour  of  aft  ion  in  the  plaintiff;  otherwife  perhaps^ 
Skin.  674.         if  it  had  been  cepit  fcf  detinuit. 

3  Salk.  *7*.  r 

Cafea  B.  R.  izo.  Com.  Dig.  Pleader,  E.  14*  *°l-  5*  3d  cdIt*  P**  39* 

2.     Hatton  twrjfrj'  Morfe. 

[1  Ann.  B.  R.     2  Ld.  Rayrn.  787.  S.  C] 

Payment  pleaded  T)ER  Holt%  Chief  Juftice,  In  debt  the  defendant  may 
foeciaiiy  in  af.  -  £*     .    ^    rcleafc,  becaufe  it  admits  the  contract,  which 

iumpfit,  or  given   .  *,  ,.     ~.     '  ,  1  .   t        ..... 

in  evidence  on     is  a  colour  of  action,  and  yet  he  might  give  it  in  evidence 

the  general  iffue.  Upon  nil  debet. 

Co.  Lit.  18*  b.       r 

283.  a.    2 Roll  Abr.  682.  £.    3  Salk.  273.    S.  C.  Holt 395,561. 


1 


Sm 


3IffUe*  ant  Jprofft&  394 

So  in  ofumpjrt,  the  defendant  may  plead  payment,  be-  Boll«  **»:  Pn- 

canfeit  acrrhits  thr  affumfftt,  and  yet  he  may  give  it  in  com.^il?177* 

evidence  on  non  affumpfit ;  fo  was  the  principal  cafe,  and  Pleader,  E.  14. 

fo  Tuledv  toK  5«  i\  «*t 

p.  399. 

3.     Sea  vtrfus  Taylor- 

[Mich.  2  Ann.  B.  R.] 

TN  affumpfit,  the  defendant  pleaded,  quod  ipfe  performnvit  Performance  « 
**-    omnia  ex  parte  Jua  per/ or maud,  ;  and  it  was  ruled,  that  afl*«"Pp6t«- 
this  amounts  only  to  the  general  iflue.     £>uare,  For  the  j£nenU  \fo* 
affumpfit  is  admitted,  fo  that  this  is  but  a  difcharge ;  and  Cro.  Jac.  544. 
quare  of  the  cafe  of  Hatton  and  Morfe  ante,  if  it  be  not 
tontra. 


3Hute$  an&  profits.  {395 1 


Britton  verfus  Cole. 


[HilL  9  Will.  3.  B.  R.  Intr.  Trin.  7  Will,  3.  Rot.  187.  1  Ld. 
Raym.  305.  S.  C.  Comyns  51.  S.  C] 


<JCt- 


AN  a  levari  facias  to  levy  the  yearly  value  of  55  /.  found  Carth.  44*. 
^   by  inquifition  upon  an  outlawry,  on  a  judgment  in  \l^^5\f^ 
debt;  the  (heriffstook  the  beads  of  a  ftranger,  levant  and  ,Co,  1  2S  poft 
couchant,  on  the  land  of  the  defendant ;  and  in  an  a&ion  4  8.  Iflue  of 
of  trefpafs  againft  the  plaintiff  in  the  adion  for  taking  thefe  ^"^J^" 
pearls,  wherein  he  juftified  under  the  levari  facias,  the  till  inquifition 
Court  held,  1  ft,  That  by  bare  outlawry  the  party  imme-  ***««  i  ***  *«• 
diately  forfeits  his  perfonal  goods,  and  they  are  vetted  in  J^^Jf^ 
The  king,  and  he  does  not  forfeit  the  profits  of  his  lands,  bar.  1  H.  7.7. 
nor  chattels  real,  till  inquifition  taken:  And  therefore  that  J9H-  7-  30. 

-  — rz r-* r'*— II—  -.     __  3  Cro.  431, 


an  alienation  after  outlawry,  and  before  ltiquiGtion,  is  good  J,^        D 
fcTbar  die  Jtmg  ot  tne  pernancy;  but  it  he  makes  a  ieoff-  305.pL1is.cI 
"ment  after  ingmfitinn,  the  feoffee  has  the  eftate,  and  the  ^--r^- 
K5g  foall  have  the  profits.    Fide  21  H.  n.  io.  Hard.  io7.  skhlV^H 
Kay  17.   Dr.  &  Student,  D.  1.  c.  22.  2  Ro  159,  Lattery.  B.R.  i-»5.  Holt 
3  Cro.  431.  idly,  That  the  flieriff  may  well  take  the  cattle  *21-  ^  K*J7» 
of  a  fttanger,  levant  and  couchant,  for  they  are  the  iflucs  onJanger,  ieV 
of  the  land.  Stat.  Weftm.  2.  c.  32.  2 1nft.  433.,  and  the  van*  and  cou- 
land  is  debtor  j  and  if  the  law  were  othetwife,  he  might  f™)^?"^' 
defeat  the  king  of  all  by  agifttag  the  larfd  j  and  there  is  21?.  foof  joi*. 

better 
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tenant  and  com-  better  reafon  for  their  being  liable  in  this  cafe  thaa  for  * 
thTckSe  fo!wd     rent-charge,  which  is  againft  common  right,  and  by  the 
bytheinautfi-    grant  of  the  tenant.      3<Uy>  That  if  there  be  a  com* 
**■■ fK* ■  3»*    moner,  or  another  tenant  in  common  with  the  defendant* 
iffoesofjoint-    ^is  beads  may  be  taken  upon  the  land,  unlefs  the  title  of 
tenant  for  life,     the  commoner,  or  the  tenant  in  common,  be  found  by  the 
feeble  00  re-     inquifition  ;  and  .fo  it  is  of  a  leafc  for  years,  prior  to  the 
TroIKAd!-.  ?57,  outlawry  ;  for  they  are  bound  by  the  inquifition,  and  fo  is 
159.  Lane  79. '  their  title  till  they  avoid  it  by  monftrans  de  droit  brought  in 
the  Exchequer.    4thly,  That  if  iffues  be  forfeited  by  a  ju- 
ror and  returned  upon  him,  his  feoffee  is  liable,  nay,  he 
in  reverfion  is  liable,  if  the  juror  was  only  tenant  for  life} 
for  this  being  a  (Service  for  the  public,  the  inheritance  it- 
(elf  is  made  debtor,  and  charged  to  anfwer  k  $  otherwife 
of  the  iflues  forfeited,  and  returned  upon  an  outlawry. 
The  defendant  or  his  heirs,  feoffee, ' or  affigns,  are  liable  as 
F  lo6  ]        claiming  under  the  fame  eftate,  which  is  charged  with  this 
Hard.  101.        debt,  but  it  (hall  not  charge  him  in  reverfion  or  remainder; 
*aynv  17.  Port,  for  the  forfeiture  arifes  from  a  particular  default  of  the  te- 
+°8*  nant,  and  not  from  a  charge  on  the  inheritance*    See 

more  of  this  cafe,  title  Ju/ljficatkn.  • 


Sufcge. 


I.    Anonymous. 
[Mich.  10  Will.  3.  B.  R.] 

Jwlge  and  party.    T)  E  R  Holt,  C.  J.  The  mayor  of  Hereford  was  laid  by  the 
Ante  »oi.         JT    heels,  for  fitting  in  judgment  in  a  caufe  where  he 
•^..^/Jjj^imfelf  was  leflbr  of  the  plaintiff  in  eje&ment,  though  he 
oy  the  charter  was  fole  judge  of  the  court. 

-/  J       '  2.     Grocnvelt  verfus  Burwell  &  aL 

^/l/Af/^Ll       [Trin-  ,2  wiU-  3-  B- R-  2  u-  Ravm*  *3°-  Comyns  76.  S.C.] 

*6nte  8  ol"?'  'THE  cenfors  of  the  college  of  phyfcians  in  London  arc 
6o.3b.  10  Co!  .  empowered  to  infpeft,  govern,  and  cenfure  all  prac- 
103.  a.  Fits*  tifers  of  phyfic  in  civitate  London,  and  feven  miles  round, 
*  CofiV3*  b'b  *°  as  to  Punifll  ^v  *nc»  amerciament,  and  imprifonment; 
Whoc  H.  tits '  t'lc7  convi&ed  Dr.  Groenvtlt  of  adminiftering  mfalubres pit- 

lulas 


hdasVf noxia  medicamenta,  and  fined  him  20/.,  and  twelve  »*  Hg«>  Mt 
months  imprifonment ;  accordingly  the  doctor  was  taken  Jcr^£oC  J^ 
ia  execution  upon  this  fentence,   and  brought  trefpafs  Jac.314. 
againft  the  officers  and  the  ccnfors:  And  it  was  held  by  a  Baift.  64. 

Su    n   T  .  OtherwifeofMi 

tlolt,  UJ.  -.,.•,  e  officer,  a$co»- 

ift,  That  tne  cenfors  have  a  judicial  power;    for  a  ftabic commit- 
power  to  examine,  convict,  and  punUh  is  judicial ;  and  dn«  ** *• 
they  are  judges  of  record,  becaufe  they  can  fine  and  im-  £1^,69"].^. 
priton.     adly,  That,  being  judges  of  the  matter,  what  March  8,' 1 17, 
they  have  adjudged  is  not  traverfabie ;  and  the  plaintiff  j,*,.fB/,Fa" 
cannot  be  admitted  to  gainfay  what  the  cenfors  have  faid  3  sSk.  265.  S.C. 
by  their  judgment,  vix.  that  they  were  infalubres  pillulae  Carth.4n.491. 
fcf  noxia  medicamenta.   43  E.  3.  17.   9  E.  4-3.    12  Co.  24,  ^"^t  *S $# 
25*     But  if  a  conftabk  commit  a  man  for  a  breach  of  the  \9S^  53$,  qJu 
peace  in  his  prefence,  when  there  was  no  breach  of  the  19-  Codb.  387. 
•peace,  that  may  be  traverfed ;  for  he  is  not  a  judge,  nw  Hgf  "cwn'481* 
does  he  ad  by  judicial  authority,  though  he  has  power  to  Luft  forwhJch 
commit;  for  he  does  not  commit  for  puniftracnt,  but  for  fine  is  feci*  never 
fafe  cuftody.    But  here  is  a  fine  fet,  &  finis  finem  litibus  im-  ^'^  *J£ 
ponit;  by  which  it  appears,  that  the  caufe  for  which  a  fine  4g,.' I73' 
is  fet  is  never  traversable.     The  matter  of  a  verdi£c  is  not  *  f  <*qj  1 
traverfable  j  and  there  is  no  reafon  why  the  matter  affirmed 
by  the  fentence  of  a  judge  (hould  not  alfo  be  untraverfable, 
where  the  law  intrufts  him  to  try  and  determine  it  with* 
cut  a  jury. 

adly,  Though  the  pills  and  medicines  were  really  falu-  ]+*&  BOt  an. 
brespilM*  &f  bona  medicamenta,  yet  no  action  lies  againtt  u^gmZ^ 
the  cenfor6,  becaufe  it  is  a  wrong  judgment  in  a  matter  either  by  atf'ion 
within  the  limits  of  their  jurifdi&ion  j  and  a  judge  is  not  or  lament, 
anfwerable,  either  to  the  king  or  the  party,  for  the  mif-  ££  V9Piotd.°" 
takes  or  errors  of  his  judgment,  in  a  matter  of  which  he  13' a.   1  Roi/ 
has  jurifdi&ion :  It  would  expofe  the  juftice  of  the  nation,  Abr  9»-  ^  Krfc* 
and  no  man  would  execute  the  office  upon  peril  of  being  JJ*|  ,*7f  ^ 
arraigned  by  action  or  indictment  for  every  judgment  he  vaugh.  1J5,  &c. 
pronounces.     If  a  juftice  of  peace  record  that  upon  his  aJ.0,,,  '*  Hard- 

•  r  !_•   i_  •  r  1.  t        1  •      *9S*    ^ro-  Car. 

view  as  a  force,  which  is  no  force,  he  cannot  be  drawn  111  3^.  March  8< 
queftion,   either  by  action   or  indictment.      1 2  Co.  23.  »  Bui*.  64. 
And  in  die  27  AJf.  19.  a  judge  of  oyer  and  terminer,  where  i  "™k*  „' J.** 
the  jury  found  and  prefented  a  fadi  to  be  a  trefpafs,  caufed  c.  1.  fca.  *?*" 
their  finding  to  be  entered  as  a  felony,  and  yet  could  not 
be  punifhed  by  indictment,  or  otherwife,  becaufe  he  was 
a  judge  of  record,  and  the  indictment  againft  him  was  to 
defeat  his  record,  by  averring  againft  what  he  did  as  a 
judge  of  record.    Fide  1  H.  <5.  4.  47  E.  3.  50.   See  Vaugh. 
BuJhcT%  Cafe,  1  Mod.  1 84.     2  Mod.  2  J  8. 


397  3fu*gr. 


//Q/b 


Wood  verfus  The  Mayor  and  Commcra- 
alty  of  London, 

[March  2,  1701,    In  Error.} 


Mayor  and 

monalty 

don  may  limit 


ndcom-    a  T  Guildhall,  debt  was  brought  is  the  court  of  the 
»»  ».*  Hmk B"  mayor  and  aldermen  of  London,  for  the  penalty  of 

pcnaitie*  of  by-  a  by-law  made  by  the  commons-council  of  the  city;  the 
laws  to  them-  penalty  was  400/.,  of  which  300/.  was  by  the  by-law  to 
cjuScte  fM?  **  forfcite(1  t0  tne  ufe  of  *c  mayor  and  commonalty  of 
fcrinrheMayor'i  the  faid  city:  Judgment  was  given  againft  the  defendant, 
Court  j  other-  an<i  ne  brought  error  before  commiilioners  appointed  to 
TouM  be  fc3.f  examine  thofe  errors,  viz.  Holt,  C.J.  Ward,  C.  Baron,  &c. 
Moor  412.  5  Co.  And  it  was  held  by  Holt,  C.  J.  to  which  the  reft  agreed, 
r*f **  .,Mod'  I^>  That  the  mayor  and  commonalty  might  make  a  by-law 
2  Lev.  15.  Poft.  anc*  limit  the  penalty  to  be  forfeited  to  themfelves ;  becaufe 
683.  s.  c.  Holt  there  is  no  way  to  enforce  obedience  but  by  pimHhmenf, 
VI  B96  8  8  wkich  muft  neceflarily  be  either  pecuniary  or  corporal,  as 
5  *  imprifonment,  which  is  not  legal,  unlefs  there  be  acuftont 
to  warrant  it ;  and  the  direct  end  the  by-law  feeks  is  no 
more  than  obedience. 
*Roll.  Abr.  *  2dly,  That  it  might  be  fued  for  in  the  court  of  the 

^*-A#     Q  -    mayor  and  aldermen,  if  the  mayor  could  be  fevered,  and 
L  39"  J     the  court  held  before  the  aldermen :  Thus  the  chief  juftice 
of  the  Common  Pleas  may  bring  an  action  in  C.  B.%  but 
then  there  muft  be  a  fpecial  entry,  viz.  Placita  coram  Jo* 
hanne  Blencoive  milite,  dfc.  omitting  the  chief  juftice,  other- 
wife  it  would  be  erroneous;  8  if.  6.  81.    Eut  fo  it  is  good, 
for  the  other  judges  are  a  court  without  him  :  So  a  judge 
of  the  Common  Pleas  cannot  take  the  conufance  of  a  fine 
in  his  own  cafe. 
Port. 436.  *Cro.       3clly,  That  if  the  mayor  was  an  integraj  part,  fo  as  there 
xj4-  iRol.Abr.  cou]^  not  fcc  a  court  without  him,  but  it  muft  be  the  court 
jia,'  187.  Chan.  °f  tne  mayor  and  aldermen,  it  could  not  be  fued  tor  there; 
Rep.  21, 117.     for  then  the  fame  perfon  was  judge  and  plaintiff,  agent 
Dyer  304-  an(j  patjcnt>  which  could  not  be  :  The  inaftcrs  and  con- 

freres of  an  hofpital  are  feized  of  an  advowfon ;  if  the 
church  is  void,  they  may  prefent  a  confrere,  for  he  may 
be  fevered,  and  yet  the  corporation  remains ;  but  they  can- 
not prefent  the  mafter,  for  he  is  an  integral  pait,  and  the 
A£lion  by  mayor  fame  perfon  cannot  be  doner  and  donee  i  So  if  a  bifhop 

^aMbrS^*7  I,ath  *ands  in  k°tn  capactoc**  ne  cannot  give  or  take  to  or 
death  of  the  from  himfelf.  So  of  a  mayor,  for  he  is  the  head  of  the 
nwyor.  Co,  Lit.  corporation ;  and  if  an  action  be  brought  by  the  mayor 
T^o"/Dig°i?i2.  an(*  commonalty,  and  the  mayor  dies,  the  writ  abates ;  for 
c.  1.  r.  15.  he  is  the  head  of  the  corporation,  and  by  his  death  the 
corporation  is  fufpended. 

4thly,  Though  the  mayor  abfent  himfelf,  and*  the  re* 
Hard.  503.        corder  fits  for  him,  and  that  by  the  cuftom  of  the  city,  yet 

xo-  it 


3!u&gmtnt&  398. 

it  altCTS  not  the  cafe ;  for  though  the  recorder  fits  perfon- 
ally,  and  it  is  perfonally  his  judgment,  yet  it  is  legally  and 
virtually  the  a&  of  the  mayor :  The  recorder  is  his  de- 
puty, and  his  a&  is  the  a&  of  his  fuperior :  The  ftyle  of 
the  Court  is  coram  major e9  &c.  And  a  man  cannot  {he 
cither  before  himfelf  or  his  deputy. 

5thly,  That  the  cafe  in  2  Ro.  93,,  title  Judge,  pi.  14^ 
was  law,  but  not  for  the  reafon  there  given :  It  was  an 
adion  brought  by  the  mayor  before  the  mayor ;  but  it  did 
not  appear  on  the  face  of  the  record  that  the  plamtifF  was 
mayor ;  for  it  was  brought  by  him  as  J.  $.,  and  he  was  not 
mayor  at  the  commencement,  but  pending  the  adion  be- 
came mayor;  and  it  could  not  be  affigned  for  error,  be- 
caufe  it  was  not  pleaded  below ;  and  it  was  only  error  in 
fad,  and  could  not  be  averred,  nor  appear  to  the  Court 
above  without  averment. 
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1.     Clerk  verfus  Rowland. 

[Trin.  jW.&M.  B,R,] 

UPON  a  writ  of  inquiry,  either  on  demurrer  or  judgment  There  muft  be 
by  default,  executed  the  laft  day  of  a  term,  the  plain-  J?"^8  «*■- 

•  «•       J  .     1  1      /*ri     1    '    t>  1  i f  five  between  tht 

tiff  may  enter  judgment  the  faith  day  after,  and  not  before:  day  in  bank  and 
So  where  there  is  a  verdi&,  there  mud  be  four  days  be*  the  figning  of 
tween  the  verdift  and  the  judgment ;  not  that  in  all  cafes  ^2!^ 
there  can  be  a  motion  in  arreft,  as  in  the  principal  cafe,  6  Mod.  191,241. 
where  the  verdiS  or  inqucft  is  the  laft  day  of  the  term;  *Saik.  518. 
but  ftHl  there  may  be  a  writ  of  error,  and  this  time  is  Aikie  11% 
allowed  for  thefe  purpofes  \  and  therefore,  after  verdift 
or  writ  of  inquiry,  the  courfe  is  for  the  plaintiff  to  give  a 
rule  to  enable  him  to  enter  his  judgment,  nift  caufa  ojlenfa  Cromp.  Pnc. 
Jit  in  contrarium  infra  quatuor  dies;  and,  in  the  principal  3°°* 
cafe,  execution  was  fet  afide,  becaufe  it  was  fued  out  the 
fourth  day  after  the  term,  the  writ  of  inquiry  being  exe- 
cuted and  returned  the  laft  day. 
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2.    Anonymous. 

[Pafch.  9  Will.  3.  B.  R.] 

warrant  per'       |F  a  feme  fole  give  a  warrant  to  confefs  a  judgment,  ami 
-        ^^^JS*'"        marry  before  it  be  entered,   the  warrant  is  counter- 
/t^t^  ^Jwoked.     *     manded,  and  judgment  (hall  not  be  entered  againft  hut* 
i£n/y  show,  91.  Ante  band  and  wife,  for  that  would  charge  the  hufband  (a). 

4X^  §  /     117.     a  Saund. 


'(fatty  ^*W  £&•  If  judgment  can  be  entered    alter  the  marriage?   Richer Jfom**  Pr, 
op  fo  as  to  be  a  jodgment  at  the  time     B.R.  325. 
when  fhe  was  folc,  though  really  figncd 

* 

3.     Cooke  verfus  Cooke. 

[Trin.  9  Will,  3.  B.  R.] 

WMfc  judgment  I  N  a  quart  impeiit  the  defendant  pleaded  mifnomer  in 

*#**  «««*»**    *     abatement,  and  the  plaintiff  demurred,  and  gave  the 

tory  fJ^^th-  common  rule  to  join,  faff.     It  was  held,  that  in  all  real  ac- 

I  oat  motion.        tions  one  cannot  enter  judgment  upon  a  peremptory  rule 

*  without  motion 5  and  fo  in  mixed  aftions  ;  otherwife  in 

perfonal ;  but  this  extends  not  to  pleas  in  abatement,  be* 

caufe  final  judgment  is  not  given  on  them. 

[400]  4.     Duke9/  Cafe. 

[Mich.  9  Will.  3.  B.  R.     1  Ld.  Raym.  267.  S.  C] 

judgment  for «    r\  U  KE  was  upon  a  trial  at  bar  convi£fced  of  perjury, 

corpoiai  puniA-  J^J  an<|  Upon  the  capias  he  was  outlawed ;  and  upon  the 

gWen  ajabft  H.  exigent  it  was  moved,  that  judgment  of  the  pillory  might 

in  his  abftnec.     be  given  againft  him  in  his  abfence.     Et  per  Haat  C  J. 

Ante  56.  Comb.  Judgment  cannot  be  given  againft  any  man  in  his  abfence 

»Hawk.  ch.  *£  f°r  a  corporal  punifhment ;  there  is  no  fuch  precedent.   If 

1 17*  a  man  be  outlawed  of  felony,  execution  was  never  awarded 

againft  the  felon  till  brought  to  the  bar.     A  capias  ad  fa* 

tisfaciendum  domino  rtgi  pro  fine  is  common,  but  there  never 

was  a  writ  to  take  a  man  and  put  him  in  the  pillory ;  and 

.  £>  fays  Sir  Samuel  Afiry  upon  fearch  of  precedents. 
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5.  .Anonymous* 

•    [Mich.  10W1II.3.  B.R.] 

A  Feme  ccvtrt,  who  lived  by  herfelf,  and  a&ed  as  a  feme  Judgment  con- 
**  fole,  gave  a  warrant  of  attorney  to  confefs  a  judg-  j^*1  ^f*?? 
ment,  fcfr.,  and  afterwards  moved  to  fet  afide  the  judg*  be  fet  afide  upon 
ment,  becaufe  (he  was  covert  j  but  the  Court  would  not  motion.  Far. 
relieve  her,  but  put  her  to  her  writ  of  error.  '£&wcmm? 

ter  ▼.  Fauftoo,  ante  1 14.  Camber.  331.  7  Mod.  to.  1  Roi.  759* 

6.  Anonymous. 

[Mich.  10  Will.  3.  B.  R.] 

A  Motion  was  made  to  fet  afide  an  execution  on  a  judg-  Where  judgment 
ment,  upon  fuggeftion  of  an  agreement  between  the  '•  *°*ftS*A  UP°» 
parties,  made  after  the  judgment  given,  viz.  that  the  judg-  ^Sut^BtiT^ 
ment  fliould  be  upon  fuch  and  fuch  terms.    Etper  Holt,  (hem;  ocherwifc 
C.  J.  Where  a  judgment  is  confefled  upon  terms,  it  being  ¥  $*  agreement 
in  tffca  but  a  conditional  judgment,  the  Court  will  lay  -j£tj|^lt, 
their  hands  upon  it,  and  ice  the  terms  performed  :  But  6  Mod.  14.  *88. 
where  a  judgment  is  acknowledged  abfolutety,  and  a  fub-  7  M°d*  64»  3*** 
fequent  agreement  made,  this  does  no  way  affc&  the  judg-  J  Mod.  ^^ 
ment,  and  the  Court  will  take  no  notice  of  it,  but  put  the  Roi.  133,  3 $4* 
party  to  his  a&ion  on  the  agreement ;  and  in  this  cafe  the 
agreement  being  only  under  their  hands,  it  is  no  ground 
for  an  audita  querela ;  and  the  Court  cannot  hold  plea  of 
an  agreement  upon  a  motion. 

7.    Domina  Regina  verfus  Fitzgerald,  [  401  ] 

[Pafch.  1  Ann.  B.R.] 

*Tp  H  £  defendant  being  convicted  of  a  fcandalous  libel,  Judgment  altered 
*     judgment  was  given  againft  him  to  pay  ioo  marks  th*  f?mc  teT* 
fine,  and  go  to  all  the  courts  in  Wejlminjler  Hall  with  a  ^t  fc^ie^ 
paper  in  his  hat.    In  Chancery  he  behaved  himfelf  impu- 
dently, and  juftified  his  offence,  for  which  reafon  the 
Court  increafed  his  punifhment  by  imprifonment. 

8.     Anonymous. 

[Pafch.  1  Ann.B.  R.] 

f  F  a  judgment  be  below  for  the  plaintiff,  and  error  iff  7Mod.  *,  y 
■*  brought,  and  that  Judgment  reverfed ;  yet  if  the  record  Cpmber.^n. 
will  warrant  it,  the  Court  ought  to  give  a  new  judgment  J^^XjJ^ 
Vol.  L  Kk  for 
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•  writ  of  em>r.  for  the  plaintiff:  But  if  the  judgment  be  erroneous,  and 
Ife,4***.  Aat*  againft  d*  plaintiff  on  the  merits  of  the  caufe,  that  ought 
2  silt.  518.  to  be  reverfed,  and  a  new  judgment  given  for  the  plaintiff 
1  Mod.  ?.  {defendant}.  If  an  erroneous  judgment  be  given  for  the 
YwTxi  *Rcp.  *  defendant,  and  it  is  reverfed,  and  the  merits  appear  for 
B.  R.  Temp,  the  plaintiff,  he  (hall  have  judgment :  If  the  merits  be 
HTdR*6  8  againtl  the  plaintiff,  the  defendant  (hall  have  a  new judg- 
4T.  R.  509.  went.  '  So  it  is  in  the  Exchequer-Chamber;  for  they  are 
Com.  Dig.  to  reform  as  well  as  to  affirm  or  reverie  it.  1  Rof.  Abr* 
J*?;.,5£  7'4-  //•  l.  CrcCar.  443-  /«■  19+ 
pa*e  ;.». 

9.     Duke  of  Norfolk9/  Cafe. 

[Trin.  i  Ann.  B.  R.] 


»r.  39.  s.  c.      A  VerdiH  was  given  in  j&j^#r-3umw,  and,  beforejudgment 
aft^Tamrt^f  f»gn«I»  the  Pontiff  died.     $t  ferHoft,  C.J.  TKat 


Far. 
lodgment  1 

tkaibrpo^ed*  (hall* not  hinder  the  judgment  being' entered,  provided  it 
it  be  within  two  be  within  tworterms  after;  and  the  ftatiiti  of  frauds  and  per- 
ST  iMcIT*  Jur*es  onty  refla"Tg  tnc  timc  ofQgiiXtkg  \a)  fhould  be  entfered 
c.  3*.  ,Far.",Qi"  on  the  rofli'  anfl  Aat  is  only  for  the  benefit  of  nurcha/cVs ; 
Comber  145.  for  if  judgment  be  figned  in  the  vacation,  ydt  it  isentejed 
iaf'nslk!i9*6  as  °* thc  tcrin  t**01*  5  an0  none  but  a  purchafor  (hall  b« 
*c!  a  Lev.  iL*  admitted  to  fay  it  was  figned  as  of  any  other  time'i  and  it 

6  Mod.c*fci  is  the  cOurfe  erf  tfie  Court  ro  let  all  things  be  done  in  the 
iWoT0^4^'  vacation,  as  of  the  term  before. 

7  Mod.  39,  04.  .     1  1 

&d.  385.  '  (4)  But  without  figning,  goodagainft  the  party,  7  Mod.  2. 


[402]  io,     Attwood  verfus  Burr." 

[Mich.  1  Ann.  B.  R.    2  Ld.  Raym.  8tt.  S.  C] 

F «*•  3»     J°«f -    |N  an  inferior  court    the  nlaintiff  demurred  on  the  de-  I 

tnent  on  a  oe- 
muTrer  to  a  pica 


I 


lN  an  inferior  court  the  plaintiff  demurred  on  the  de- 
*    fendant's  plea,  and  the  entry  of  the  judgment  for  the 
mutt  be  entered    plaintiff  oh  the  demurrer  was,  idee  confident ,  e/ly  &-.,  and  1 

dewrCttriaoJod  not  &*&  as  ^^»  et quia  iidetur  Car.  bic  quod  placitum  pr*-  , 

pl*ck  pad*,  *c.  dicl.  prafat:  defendentis  minus  fufficiens  in  legt%  &V.     And  j 

6^C*   *mHl    now  t*"s  jua4gracnt  was  reverfed  for  that  caufe  \  for  when  | 

397!  75Mod.  7.  a  demurrer  \%  joined,  the  Court  ought  firft  to  determine  , 

Ante  89.  the  matter  of  law,  whether fujjiciehff  or  minus  fufltciens,  be- 

Lrth   FT  7"    *orc  *cv  Pronouncc  judgment  j  and  by  this  judgment  it 
sSaik.^       does  not  aPP€ar  tnat  <hey  determined  the  matter  of  law 
Lilly  Em.  215,    before  them  (b). 
403, 890. 

(£)    In  Beilrw  v.  &*//,  S/r.  440.  it  being  till  Hit.  4  Jmut  when  the  judg- 

was  (aid  by  £>•**  J*  th«  tbii  report  is  meat, of  tfee  Court  was  reverfed  upoft 

not  right :  that,  thosgfc  die  point  was  another  point*    * 
mentioned  in  Mich.  1  Jmm$  the  caufe 

5 


fjuu&ment*. 


403 


1 1.    Cutting  verfus  Williams.     Hill.   1  Ana. 

B.  R.     Vide  this  Cafe,  title  ASionfur  k  Cafe 

for  Affumpfit)  pag.  24.  pla.  8.  7  Mod,  154. 

12.    Anonymous. 

« 

[Mich.  1  Ann.  B.  R.] 

IF  a  man  be  arrefted  upon  procefs  ex  Communi  Banco,  or  Warrant  to  coa. 
*    any  inferior  court,  and  gives  a  warrant  to  confefs  a  ^f,^^m?*d 
judgment  in  this  court  while  in  cuftody,  no  attorney  being  fm^i^ij^ 
there  prefent,we  '         J  r      ry~  -*-m-x         - 

otherwife  where! 
court  (*)• 


\  can  examine  and  fet  afide  this  judgment ;  5  Mod.  144 
it  is  to  confefs  a  judgment  in  another  ^Jf^1'  \ 


•44- 

Jnod* 

Mod. 

2.  1x5.  Cafe  ant.  1x5.  Comb.  76,  114.  j~Stik.ni. 


(a)  By  the  roles  both  6f  the  King's  Hanbary,   Str.  114$.;   Fell  y.  RiUy^ 

Bench  and  Common  Pleas,  no  bailiff  C*w/.a8i.;  Bircbv.Sbarlan*',  1  7*.J?. 

or  (herixT's  officer  (hall  exa&  or  take  715.  The  defendant,  being  in  thecuf- 

from  any  perfon,  being  in  his  cuftody  tody  of  the  marihal  after  interlocutor/ 

by  aired,  any  warrant  to  acknowledge  judgment,  gave  a  warrant  for  200/., 

a  judgment,  but  in  the  prefence  of  an  with  a  defeasance  on  payment  of  49/. 

attorney  for  the  defendant ;  B.R.Eaft.  the  debt  admitted  to  be  due,  and  8/. 

15  Cb.  2.  +  Geo.  2.;  C.B.  14  Geo.  2.  forcpfts,  not  having  an  attorney  pre* 

1  Cromp.  Pr.  316. :  hot  an  attorney  of  fent ;  the  Court  granted  a  rule  to  the* 

a  different  court  is  fufficient  1  Vilmont  caofe,  why  judgment  figned  thereda 


v .Barry, Bonus 36.;  Blood  v%Patteh 
bam*  Str.  530.  The  rule  moft  be  ad- 
hered to,  though  the  warrant  be  given 
by  a  perfon  in  cuftody  in  Ireland  f  fihp- 
gtrald  v.  Plunket9  Str.  1247.  If  the 
defendant  pra&ifes  as  an  attorney,  the 
prefence  of  another  attorney  is  not  ne- 
ceJTary ;  Barnes  37. :  an  attorney 'a  clerk 
is  not  fufficicfnt ;  Barms  42.  But  the 
rule  only  extends  to  warrants  given  in 
the  particular  caufe  wherein  the  de- 
fendant is  in  cuftody,  and  not  to  war- 
rants to  confels  judgments  in  other  ac- 
tion* ;  Hokombe  v.  Hradet  3  Bar.  1792. 
R.  That  it  does  not  extend  to  a  war- 
rant given  to  a  different  plaintiff's  From 
t.  Hatcbio/on,  2  Ld.  Rujm.  797.  %  nor 
to  warrants  given  by  a  defendant  in 
cuftody  under  criminal  procefs ;  CbarU 
ton  v.  FUtcber,  4  T.  R.  433.  (being 
made  to  prevent  the  durefs  of  impri- 
fonsnent,  at  the  fuit  of  the  party  him- 
felf) :  nor  to  perfons  in  cuftody  on  ex- 
ecution, unlets  they  are  prevailed  upon 
to  acknowledge  a  judgment  for  more 
mooejf  than  is  really  due  5  Wmikins  v. 


should  not  be  let  afide  tor  irregularity* 
and  were  about  to  make  it  abfolutg  • 
but  the  plaintiff  propofed  to  have  the 
judgment  altered  to  49  A,  and  to  allow 
the  cofts  of  the  application  >  which  the 
Court  ordered :  Parkin/on  v.  Cahmt. 
3  T.  A.  616.  The  above  cafe  was  held 
not  to  be  ftridly  within  the  rule,  bat 
to  depend  anon  its  own  circumftances. 
It  was  urged,  that  the  rule  did  not  ear* 
tend  to  a  cognovit  9  or  a  defendant  in 
prifon,  via  cafe  of  judgment  and  exe- 
cution, upon  a  warrant  given  by  the 
defendant,  (being  in  cuftody  at  the  fuk 
of  A.,  to  the  plaintiff,  as  a  fecftrity  for 
becoming  bail,  and  for  another  do» 
mind  payable  at  a  future  day*  for 
which  the  plaintiff"  had  been  bound 
with  him,)  being  fet  afide,  as  well  up- 
on this  role  as  lor  circumftances  of  op-, 
preffioo ;  Rnfie  v.  Hitcbaccck,  2  BL  Rep. 
1097.  Where  a  warrant  was  obtained 
from  a  defendant,  in  cuftody  by  pro- 
cefs of  the  King's  Bench,  to  coniefs 
judgment  in  the  Common  Pleas,  the 
King's  Bench  could  not  fet  the  judg* 
a  mem 


402 1  fjutjflmentji. 

inent  afide,  bat  granted  an  attachment  formed  that  if  he  did  execute  it  under 
againft  the  plaintiff  and  his  attorney,  an  arreft,  and  without  his  attorney  be- 
to  lie  in  the  fhcriiPs  hands  a  week,  to  ing  prefent,  it  would  be  void;  the  rule 
be  executed ,  onlefs  he  confented  in  for  letting  afide  the  judgment  was  dif- 
C.  B.  to  fatisfa&ion  being  entered,  or  charged,  with  cofts,  as  the  Court  would 
to  the  judgment  being  fet  afide,  with  not  permit  a  defendant  to  convert  (hat 
coils ;  Woodin  v.  CclUge,  B.  R.  //.  1 77.  which  was  meant  for  his  protection  into 
Where  the  defendant  fwore  that  he  an  in  ftruro  en  t  of  fraud  and  deceit:  Gtl- 
was  the  more  induced  to  fign  the  war-  man  v.  Hill,  Convp.  142. 
rant  of  attorney,  becaufe  he  was  in- 


13.    Sifted  vcrfus  Lee. 

[Mich.  3  Ann.  B.  R.] 

Setting ifide       ttPON  payment  of  cofts,  the  Court  will  fet  afide  a 
^vfleTBK  judgment,  though  it  be  regularly  entered,   if  the 

Kcp.  35.  plaintiff  hath  not  loft  a  trial ;  and  fo  is  the  common  courfe 

in  C.  B. 


14.     Anonymous. 

[Pafcb.  4  Ann-  B.  R.] 


Ka  reference  for  *j-i  jj  £  defendant,  againft  whom  judgment  was  recovcr- 
fcVuArought/"  cd*  brought  a  writ  of  error,  and  afterwards  got  a  re- 

ference to  the  mafter  to  examine  the  regularity  of  the 
judgment  ;  and  the  Court,  upon  the  matter'*  report,  were 
of  opinion,  that  by  bringing  the  writ  of  error  the  judg- 
ment was  admitted  to  be  regular,  and  that  he  fhould  not 
examine  that  now  ;  and  the  rule  was'difcharged* 

[  4°3  ]  15.     Phillips  verfus  Berry. 

[Trin.  6  Ann.  B.  R.  S.  C.  Ld.Raym.  5.  Comb.  365.  1  Show. 
360.    Skin.  4^7.] 

iuK.tc^ve^d  IN  'J^ment>  judgment  was  given  in  B.  JR..  for  the  dc- , 
In  piriian^rnt,  fendant ;  a  writ  or"error  was  brought  in  nhe~Houie  of 

the  judgment  Lords,  who  reverted  the  faid  judgment;  whereupon  the 
Th^CrTjtc  P^intiff  applieoT!oTIic  Court  of  King's  Bench  to  enter  up 
206."  Noy  129.  the  judgment  given  by  the  Houfc.of  Lords;  and  it  was 
Ydv.  76.  Show,  urged,  that  a  judgment  muft  be  given  either  by  the  Lords, 
Holt  402!  Rep*.  or  ty  t'"8  Court :  That  the  Lords  could  not,  becaufe  they 
B.  R.  Temp.      have  only  the  tranfeript  of  the  record  before  them;  there- 

Cuffib  5II  *°re  *is  CoUrt  muft'  left  there  fhould  bc  defca  of  jufl^cc» 

*;"£."<;  14/616.  ^^e  ^e  ca^e  °f  Shaldee  and  Ridg£%  Telv.  74.  In  trefpafs, 
dr;h.'iScy5i9,  judgment  in.i?.  R.  was  given  for  the  defendant;  error 
?ac-  was  brought  in  the  Eschequer-Piaraber,    and  thefirft 


judgment  was  reverfed,  and  the  record  returned  in  B.  R. 

The  Court  of  B.  R.  gavejudgment  quod  querent  recuperet \ 

and  a  precedent  was  (hewn  in  tVinchcomPs  cale,  where  the 

fame  courfe  was  taken.     Holt,  C.  J.  The  Houfe  of  Lords  ^°d*ment  fof 

have,  in  judgment  of  law,  the  very  record  before  them  ;  a  (^x^vl^et 

[fed  queer  de  ceo,   Car,  I.  Sid,  236.  il  efl  dit>  que  deft  gift  in  be  reverted  in cht 

B,  R.  pendent  error  in  parliament ;  que  ne  poet  eft  re,  ft  le  very  E*ch**u«'- 
•      J     a  O  /     jl  \§  it?      "ii.  •     chamber,  that 

record  ejt  remove.   1  RoL  Abr.  753.  />/.  10.]     For  the  writ  court  flnll  gi\e 
of  error  fays,  recordum  &  procejfum,  and  not  tranfcriptum  ;  the  new  judg- 
and  he  took  this  difference,  If  ejc&ment  is  brought  in  ™e^^rh^rwife 
B,  R.t  and  upon  a  fpecial  verdict  judgment  is  given  for  Ante  401,  262. 
the  defendant,  and  this  judgment  is  reverfed  in  the  Ex-  F»r.  3    2  Saund. 
chequer-Chamber,  that  Court  "(hall  give  judgment  and  en-  *^-   £IJ^£ar 
jer  it:  but  had  it  been  upon  demurrer^  this  Court  fliould  509J  512. 
nave  entered  the  new  judgment,  oecaufe  the  Exchequer-  1  vene.  28. 
Chamber  could  not  have  awarded  a  writ  of  inquiry  of  da-  !«««.'"  Nov 
mages.     Further  he  faid,  If  judgment  be  firft  given  for  1x9.    x  Roll.     " 
the  plaintiff,  and  that  be  reverfed  in  error,  the  defendant  Abr.805.  2inft. 
is  injlatu  quo  thereby,  and  no  new  judgment  need  be  given.  ^  car?*!*?*  ; 
But  if  the  firft  judgment  was  given  for  the  defendant,  and 
that  is  reverfed,  a  new  judgment  muft  be  given  to  put  the 
plaintiff  in  poffeflion  of  what  he  demands :  And  the  Court      , 
agreed  they  could  not  enter  a  new  judgment  for  the  plain- 
tiff, becaufe  when  they  have  given  judgment  on  the  origi- 
nal, they  have  executed  their  whole  authority,  and  there 
is  no  precedent  that  this  court  ever  entered  a  new  judg- 
ment, where  the  judgment  given  here  was  reverfed  in  par- 
liament: And  afterwards  application   was  made  to  the 
JLords,  and  they  entered  the  new  judgment. 
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I.     Stannian  verfus  Davis. 

[Mich.  3  Ann.  B.  R.     %  Ld.  Raym.  795.  S.  C]  "' 

P*  R  R  O  R  of  a  judgment  in  the  Palace-court,  in  an  ac-  Andrew*  160. 
*-*    tion  on  the  cafe,  wherein  the  plaintiff  declared,  that  **?•  A^J^ 
fuch  a  day,  in  fuch  a  parifh  in  the  county  of  Middlefex,  he  2^#*  Holt  ij. 
delivered  to  the  defendant  (being  an  inn-keeper)  a  gelding,  u  inferior  courts 
fafely  to  be  kept  in  his  inn,  and  that  hefuffered  him  to  be  ^^*  !}*JC 
taken  out  of  his  viable,  and  rid  fo  immoderately  that  the  oL*Aionmuft  " 
gelding  was  fpoilcd :  And  it  was  objected  as  error,'  that  be  laid  within 
Kk3  the 


Af\A 
if     II 

the  jurifdteionj 
otherwifc  of  mat- 
ter of  aggrava- 
tion   Vide  ants 
109.     1  Lev. 

5°i  69, 96i  l°5> 
137,   156,  *oS, 
209.  x  Mod.  31. 
*Lct.  X7. 
S  Show.  430. 
x  Sid.  105,  343, 
180.  1R0L545. 
Cro.  Car.  571. 
jVtot.  i.Frcenj. 
1>7- 


SfutittHftiott. 

the  riding  did  not  appear  to  be  within  the  jurifdicYion  of 
the  Palace-court.  Et  per  Cur.  In  a£Hont  in  inferior 
courts,  it  is  oeceflary  that  every  part  of  that  which  is  the 
gift  of  the  a&ion  (hould  appear  to  be  within  their  jurifdic- 
tion  •,  otherwife  of  fuch  matters,  as  are  in&rtedonlv  for  ag- 
gravation of  damages,  and  might  be, omitted,  and  yet  the 
a£tion  remain. 

In  cafe  for  calling  the  plaintiff  whore, /er  quod  mdrrhagi 
amjftt,  the  lofs  of  marriage  mull  be  laid  to  be  infra  jurifdic- 
tionem,  for  that  is  the  gift  of  the  a&ion ;  otherwife  for 
calling  her  thief,  isfc.  So  in  the  principal  cafe,  the  negleft 
in  keeping  is  the  gift  of  the  a&ion :  The  taking. and  ruling, 
is  a  fubfequent  wrong,  and  a.  meafure  onjy  of  damages* 
Judgment  affirmed,  x  Saund*  72.  1  Cro.  570.  126.546. 
1  Jones  448.  (a) 


(a)  Vide  7  Vim.  Abr.  19.,  where  the 
doctrine  of  this  cafe  is  confirmed  by  fe- 
deral determinations .  I n  indebitatus  of 
Jnmpftt,  it  is  necexlary  to  lay  the  conii- 
deration,  but  not  the  promife  (which 
arifes  by  operation  of  law)  within  the 
jurifdiction  ;  Baker  v.  Hitman*  Freem. 

117. ;  v.  Lee,  1  Ld.  Raym.  an.; 

JVsmford  v.  Powell,  2  Ld.  Raym.  mo.; 
Waldock  v.  Cooper,*  fVilf  16. ;  Trevor 
v.  Watt,  1  T.R.  151.  But  upon  an 
•  account  Hated,  or  a  promiflbry  note 
fot  value  received,  it  is  not  neceflary . 
to  lay  the  items  of  the  account,  or  the 
receipt  of  value,  infra  jurifdic. ;  Emery 
v.  Bartlett,  2  Ld.  Raym.  155$.;  2  Sir. 
827. :  So  if  a  bond  be  given' within  the 
jorMdiltion,  it  is  immaterial  where  the 
debt  was  contracted  ;  Pillars  v.  Cary, 
6  Mod.  303.  Trefpafs  for  taking  goods 
extra,  and  difpofing  of  them  jurifdic, 
is  bad;  Keithley  v.'Nodes,  Sty.  313.— 
Seats,  if  it  had  been  trover;  did.  Hid* 
If  6ne  count  be  raid  infra  jurifdic.,  and. 
another  not,  after  a  general  verdict  for 
the  plaintiff,  a  Court  of  Error  cannot 
grant  a  venire  de  novo,  or  apply  the 
verdict  to  the  right  court ;  Trevor  v. 
Wall,  nbifupra.  Jt  dees  not  feem  to 
have  been  politively  fettled,  whether 
opon  the  jurifdiction  being  dated  by 
the  declaration,  and  not  denied  by  the 
plea,  advantage  can  be  taken  of  the 
caufe  of  action  not  being  proved  upon 
the  trial  to  have  arifcn  within  the  jarif- 
diftion.  In  Gilb.  C.B.  189.  1  Bac. 
JUr<ibi.,  it  is  faid,  "  That  the  caofc 
•facta*  Pftfr  got  pnly  be  allege^  with. 


in  the  jurifdiction,  but  it  mud  be  proved 
upon  the  trial ;  and  if  the  plaintiff  prove 
a  confideration  out  of  the  jurifdiction, 
that  cannot  be  given  in  evidence ;  and 
if.  it  be,  the  defendant's  connfel  may 
propofe  a  bill  of  exceptions."    Baton 
adds,  "  And  .upon  fuch  bill  of  excep- 
tions the  judgment  will  appear  errone- 
ous. "     In  Migginfon  v.  Martin,  2  Mod* 
195.  Freem.  $zt.  the  Court  appear  to 
have  entertained  a  difference  of  opi- 
nion upon  the  fubjeel  being  obiter  dif- 
cuffed.   But  in  La///*  v  Menin,  11  Mod. 
ci.  per  Holt,  Jurisdiction  is  admitted 
by  plea ;  and*  by  admitting  it,  the  de- 
fendant is  for  ever  after  edopped ;  S.  C. 
ante  201.,  by  the  name  of  Lucking  v. 
Denning ;  per  Powell,  Baron,  Gwynnv. 
Pool,  a  Lutw.  156$.    Where  it  appears 
in  the  declaration  that  the  caufe  arofe 
out  of  the  jurifdi&ion,  all  the  proceed- 
ings will  be  coram  non  jndice ;    but, 
where  nothing  of  this  appears  thereby, 
it  mud  be  jioufied^to  the  Court  by  the 
plea  of  the  defendant  to  the  jurifdic- 
tion;  Anon.  11  Mod.  1 32.     Per  Holt, 
If  a  perfon  pleads  in  chief,  he  {ball 
never  aflign  this  for  error,  if  the  infe- 
rior court  has  jurifdiction  of  the  thing. 
VidezKo  1  Ventr.  88,  181,  236—369. 
In  Rowland  v.  Veale,Cowp%\^,  the  de- 
fendant to  an  adion  of  trefpafs  pleaded, 
that  he  levied  his  plaint  for  a  caufe  of 
action  anting  within  the  jurifdiclion, 
13 c.{  on  an  objection  that  he  did  not 
(late  that  the  plaintiff  became  indebted 
.  within  the  jurisdiction,  Lord  Mansfield 
faid  j  "If  .the  caufe  of  action,  did  not 

arife 


Surifbiffion. 


$4°4 


arife  within  the  jurifdiclion,  the  de- 
fendant ihould  have  availed  himfelf  of 
it  by  pica  in  the  court  below  ;  or,  if 
it  was  not  alleged  to  be  within  the  ju- 
ri&iciion,  he  might  have  taken  ad- 
vantage of  it  as  error:  Bat  as  he  has 
.  not  taken  either  of  thofe  methods,  the 
preemption  is,  that  the  caufe  of  adion 
did  arife  within  the  jurifdi&ion  :"— 
without  alluding  to  the  right  of  mak- 
ing foch  defence  at  the  trial.  The 
opinion  in  {hefefeveral  cafes,  although' 
collateral  to  the  fubjeft  of  decifion, 
feems  to  deftroy  'any  authority  which 
might  be  attributed  to  the  pofition  in 
Qubtrt  and  Bmcmt,  and  is  conformable 
to  the  general  rule,  the*  where  any 
matter  may  be  pleaded  in  abatement, 
or  to  the  jurifdi&ion,  it  /hall  never  be 
aulgned  for  error,  z&E.  3.    10.  bl 


3//,  4.  6.  b.  29  ^35.  Sbo.  169. 
CartL  123%  12  Mod.  689 .  Plea  of  a' 
former  action,  and  judgment  for  the- 
defendant,  inan^  inferior  court,  is  had, 
if  the  caufe  appear  to  be  out  of  the  ju- 
rifdi&ion; Mico  v.  Morris 9  3  Lev*  a 3  4*' 

The  courts  of  the  counties  palatine 
are  fuperior  courts,  and  it  is  not  ne±* 
ceflary  that  the  caufe  of  auction  in  them 
ihould  be  dated  within  the  jurifdidion, 
Peacock  v.  Bell,  \  Saund.  73. 

On  actions  in  fuperior  courts  every 
thing  is  fuppofed  to  be  done  within 
their  jurifdidion,  unlefs  the  contrary 
appears  ;  on  the  other  hand,  nothing 
(hall  be  intended  within  thejurifdic* 
Oon  of  an  inferior  court,  but  what  is 
exprefcly  alleged,  Gilb.  C.B.  1$$. 
l  Sound.  73.  aLd.  Raym.  311. 


2.     Anonymoas. 


[Pafch.  4,  Ann.    In  Cane.     2  Vern.  494.  S.  C.  by  the  name 
of  Toller  v.  Carteret.] 


A  Bill  was  brought  in  Chancery  to  foreclofe  a  mortgage 
-**  of  the  ifland  of  Sarke  ;  the  defendant  pleaded  to  the 
jurifdidion  of  the  Court,  viz.  that  the  iflands  of  Sarhe, 
Gutrnfexy  Jtrfyt  Wr.,  were  four  iflands  governed  by  the 
laws  of  the  duchy  of  Normandy.  And  it  was  objeded, 
that  bills  to  redeem  were  ancient,  but  bills  to  foreclofe 
were  of  a  later  dav:  That  Serjeant  Hutcbins  had  faid,  he 
remembered  the  firft  of  them  ;  that  the  party  ought  to  fue 
in  the  courts  of  the  ifland,  and  appeal.  • 

On  the  other  fide  it  was  faid,  that  Chancery  agit  in  per- 
finam ;  that  if  the  perfon  be  here,  he  may  be  fued  in  Chan- 
cery, though  the  lands  lie  in  a  county  palatine,  or  in  an- 
other kingdom,  as  Ireland  or  Barbados.  Ant)  Wtight% 
Lord-keeper,  over-ruled  the  plea,  faying,  The  Court  aSed 
againft  the  perfon  of  the  party  and  his  confeience $  and 
there  might  be  a  failure  of  juftlce'if  the  Chancery  would 
not  hold  plea  in  fuch  cafe,  the  party  being  here,  and  the 
whole  ifland  in  mortgage  {a). 


Bill  may  be 
brought  in  Chan- 
coy  to  foreclofe 
mortgage  on 
lands  oat  of  the. 
jurifdidion  of 
the  court,  if  the 
perfon  be  within 
it.     Chancery 
agit  in  perfon  am. 


[4°5] 


(a)  The  Court  of  Chancery  here 
will  entertain  a  bill  to  account  for  the 
profits  of  an  eftate  in  Inland,  Cart* 
nvrigbt  v.  Pettus,  2  Cba.  Caf.  214. ;  or 
to  relieve  againft  a  fraudulent  deed  ob- 
tained in  England,  or  perforin  a  con- 
tract, or  execute  a  truft,  concerning 

K 


fuch  eftate;  Earl  of  Arglat  v.  Afo/L 
champ,  1  Fern.  7c*  135.  Archer  v. 
Prefton,  cited  ibid.  Earl  ofKi/dare  v. 
Ettflaee,  I  Fern.  40^  1  Ej.  Ca.  Ab. 
133.;  but  will  not  decree  a  partition 
which  is  in  the  "realty,  Cart-wright 
v,  Peitus,  A  bill  to  have  a  difcovcry 
k  4  concerning 


405  3furp  anil  3jtuoi% 

concerning  the  general  title  to  the  Ifle  ried  into  execution  an  agreement  be* 

of  Mann,  and  to  have  relief  upon  a  tween  the  plain  tiff  and  defendant,  ren\ 

particular  point  of  equity,  relating  to  dent  in  England,  concerning  the  bound- 

the  refiones  and  tithes  within  that  aries  of  two  provinces  in  America;  Finn 

ifland,  was  held  maintainable  in  Chan*  v.  Ld.BaJ/imrt,  I  Vex.  444.    Vide  the 

eery,  and  the  authority  of  this  cafe  Nabob  of  Arm  «•  the  E.  India  Comp., 

allowed;   Earl  of  Dirty  v.  Duke  of  3  Bro.  292.     Vidi  alfo  Com.  ch.  3.  X. 
AthoU  1  Vex.  202.    So  the  Court  car- 


3Jutp  mt&  3Jwor* 


1.    Anonymous. 

[Trin.  8  Will.  3.  B.  R.] 

itehuSu  and    A  ^*  was  ma<Jc> that  wllcn  *c  Maftcr  is  to  ftrike  a  jury, 
:  pr/aice*"  wa.  forty-eight  out  of  the  freeholders'  book,  he  ihall 


Tory  ftruck  by 


W 


the  pri&it-  .  _  ~  - 

tkereoo.  »  Liu.  give  notice  to  the  attornies  of  both  fides  to  be  prefent,  and 

1*7.  Vide  a&te  jf  onc  comcs  anc|  the  other  does  not,  he  that  appears  fliall, 

according  to  the  ancient  courfe,  ftrike  out  twelve ;  and  the 

Matter  (hall  ftrike  out  the  other  twelve  for  him  that  is  ab- 

fern. 

«.     Anonymous. 

[Mich.  8  Wffl.  3.  B.  R.] 

1  V  by  rule  of  Court  the  Mafter  is  ordered  to  ftrike  a  jury, 
1  in  cafe  it  be  not  exprefTed  in  fuch  rule,  that  the  Mafter 
fliall  ftrike  forty-eight,  and  each  of  the  parties  (hall  ftrike 
out  twelve ;  the  Mafter  is  to  ftrike  twenty-four,  and  the 
parties  have  no  liberty  to  ftrike  out  any. 

3.     Anonymous. 

[Paf.  1  Ann.  B.  R.] 


. ».    poght  jFa  jury  give  a  verdift  on  their  own  knowledge,  they 
Ti^tdwy      ,  ought  to  tell  the  Court  fo,  that  they  may  be  fworn  as 


Tv. 

to  acquaint  t 

Court  that  they        .  •       - 

can  give  evi.       witncffes  j  and  the  fair  way  is  to  tell  the  Court  before  they 
rfence,  before      are  fwprn,  that  they  have  evidence  to  give. 

they  are  fworn.  '  ° 

Vi.  3  Con.  374.  7  Mod.  »•  *  Sid.  133.  Sty.  233. 


(    4-o6    ) 

Suffices  of  #eace. 


I.    Anonymous. 

[Hill.  4  Ann.  B.R.] 

DER  Holt j  C.  J.  The  moft  regular  way  for  juftices  to  PfOf*rpw«l- 
*      proceed  upon  the  14  Car.  2.,  in  removing  a  poor  per-  J** z£*^*£* 
fon,  is  to  make  a  record  of  the  complaint  and  adjudica-  .removals  of  p»rw 
tion,  and  upon  that  to  make  a  warrant  under  their  hands  i4Car.*.cip. 
and  feals  to  the  churchwardens,  to  convey  the  perfons  to  *** 
ihe  parifli  to  which  they  ought  to  be  fent,  and  deliver  in 
the  record  per  propria/  martus  into  Court  next  feffions,  to  be 
kept  there  amongft  the  records,  to  charge  the  parifli  j  and  ?£'3Bu'!\,|l!?7 
that  record  may  be  well  removed  by  a  general  certiorari  to  JdiK,?p2*57j. 
the  juftices  of  peace  :  Mr.  Broderick  laid  he  had  advifed 
the  juftices  in  Surry  to  do  fo. 


2.    Domina  Regina  vtrfus  Yarrington. 

[Mich.  9  Ann.  B.  R.] 

INDICTMENT  was  found  at  the  feffions  of  the  peace  lodidment  for 
■*    for  forging  a  letter  in  the  name  of  J.  &,  £^r.,  and  was  SF*7.1^?  n<*rf 
brought  into  J&.  R.  by  certiorari^  and,  upon  motion  in  ar-  pea21J WyaS^ 
reft  of  judgment,  the  Court  held,  that  no  indi&ment  lay  pi.  *9- 
before  juftices  of  peace  for  forgery ;  for  their  power  is 
created  by  aft  of  parliament  within  time  of  memory,  and 
they  have  no  other  authority  than  what  is  thereby  given 
them  ;  and  the  general  words  of  their  commiifion  de  omni- 
bus edits  tran/greffonibus  &  malefaBu  quibufcunque,  mult  be 
underftood  of  fuch  crimes  as  they  have  power  over  by  the 
feveral  ftatutes  which  created  or  enlarged  their  power :  So 
it  is  for  perjury  at  common  law;  but  perjury  upon  5  Eliz.  %  Htwk.  ch.  8. 
is  indi&able  before  the  juftices  of  feffions,  becaufc  it  is  fo  f>  3s- 
appointed  by  the  particular  provifion  of  that  ftatute  (a). 

Fide  plus,  titles  Poor,  Orders,  Seffiona. 

v  (a)  Juftices  of  peace  have  jurifdic-  offences  as  have  *  tendency  id  caufe 

tion  of  all  inferior  crimes  mentioned  in  breaches  of  the  peace,  id.  f.  38. ;  as 

their  commiflion,  whether  fuch  crimes  libels,  1  Lev.  139.;  confpiracies,  Rex 

be  mentioned  in  any  ftatute  concerning  v.  Rifpal,  3  Bur.  1 310.    They  may  in- 

them  or  not;   2  Hawk*  ch.  .8.  f.  39.  quire  of  any  thing  done  toth*  fraud  or 

Tfccy  have  alio  jurifdiAioa  over  fuch  deceit  of  another,  Com.Juftue  0/ Peace 

B.  3a., 


4o6£  fjuttification, 

B.  32.;  of  nuitknces,  Burn,  Nuifana.  cept  by  exprefs  words ;  4  Med.  5 1 ,  379* 
They  have  no  authority  concerning  cAW.  149.  Regina  v.  Smith,  po/t6io. 
offences  newly  created  by  ftatute,  e*»    A/jc  v.  Jams,  Str.  1256. 


[407]  smmtltallon1. 


1 .     Atkmfon '  verfiis  -  Crouih . 

[Mich.  iW.'fcH.  RR.] 

jttftific^onby  TN  trefpafi  for  tailing  falmen :  The  defendant  juftificd 
i^iU.  c.  17*     1  the  taking  the  falmon,  bfcing<cautfet  at  an  undue  feafon, 

*Z5£lm-  undc,r  ***  ftat-  *  £fe*  r-  *7'»  and  "*at  hc  was  a  conftablc ; 
not.  show,  and  upon  demurrer  the  Court  held  the  plea  ill  for  want  of 
Sl'  6V  a**  ^wing  a  warrant ;  for  that  the  conftable  could  not  inter- 
im!4 3****.  so.  «c«Wlc  without  warranty  nor  the  leet  without  a  prefent- 
Cro.  Car.  37s.   ment.    Plaintiff  had  judgment. 

2.    Leewerd  &  Ux«  verfus  Bafilee* 

[Mich.  7  Will.  3.  B.  R.    1  Ld.  Raym.  62.  S.  C] 


|N  trefpafi  by  hufbaflfl  and  wife  for  aflault  and  battery  on 
*    the  wife,  the  defendant  pleaded  fon  affault  demefne  of 


Wife  may  jaftify 
aflault  in  defence 
of  her  huiband.  ,  _  _         _  _     , 

1  Mod.  36. 1SI4.  the  wife.    The  plaintiff  replied,  that  the*  defendant  was 

441.    %  Keb.     going  to  wound  her  huiband,  and  that  (he  infultum  fecit  to 

III'.    1  Lev."-    defend  Wm  (*)•    To  this  the  defendant  demurred ;  and 

aSx.    35  H.  6.  Cartbeio  for  the  defendant  infilled,  that  infultum  fecit  was 

of  hV  ^r?ant  naughty  and  to  prove  itf  cited  a  cafe    Trin.  21  Car.  2. 

hat  notice  verfa.  '&**•  i82r.  where  the  defendant  pleaded  infultum  fecit  in 

1  RoL  Re.  19.    defence  of  his  pofleffion,  which  was  held  1H,  and  that;  lie 

*Ro'^br,S46.  fhould  hare  pleaded  molRter  manus  impofiiii.     SfyfoJ'futi 

Not  ofhis  free,  conceffum  per  Curiam.    But  the  Court  faid  this  differed,  for 

hold,  but  mud    that  the  wife  might  juftify  an  affault  in  defence  of  her  huf- 

picad  moUiter,     fcanrfj  fo  might  a  fenrant  of  his  rnafter;  but  not  (J)  a  ' 

matter  in  defence  ofhis  fenrant,  beeaufe  he  might  have  an 

ftdC'  t+pO"  aftion  per  quod  fervitium  ami/it.    If  the  defendant  was 

„  6T  *  ^      holding  up  his  hand  to  ftrike  the  huiband,  the  wife  mfgfit 

ff  /to*:  76  f~      make  an  aflault  to  prevent  the  blow.    But  a  man  can- 

(a)  Vide  Str.  93$.  f.  14.     2  Rottfs  Jfo.  546;     I  Cemen. 

(&)  i^u  and  vide  1  Hawk*  ch.  6o.  *  429. 

not 


Su&iftation*  407 

Ey  an  affaui 
ad  mollker 
plaintiff. 


not  juflify  an  affault  in  defence  of  his  houfe  or  clofe,  but 
mud  plead  mollker  manus  impofuii.     Judgment  for  the 


3.    Swinftead  verfus  Lyddal.  [  408  1 

[Mick.  8  Will.  3.  B.  R.    Intr.  Trin.  8  Will.  3.  Rot.  229,] 

IN  an  aftion  of  trefpafs  and  falfe  imprifonment  for  fuch  5  Mod.  ^95. 
a  time,  V  quoufque he  paid  iijv  The  defendant  pleaded  SW11.664.S.C. 
theftat.  3  Jac.  1.  c.  15.  for  ere&ing  a  Court  of  Confcience  ?J^S^2^to« 
in  London,  and  that  tali  die the  plaintiff  was  fummoned  to  justification  vav 
appear,  and  the  procefs  continued  till  fuch  a  day,  and  then  J^0"^^1* 
the  Court  made  an  order  that  he  fhould  be  carried  to  the  laSe  to  c»Jy 
Compter  and  imprifoned  quoufque  he  paid  7/.  debt,  and  plaintiff  to  the 
2s.6d.  for  cofts;  virtute  cujus  ordinis,  he  being  an  officer,  J^^'1?/^*" 
took  him  and  detained  him,  (9V.    Plaintiff  demurred.  Et  ^  3ared* 
per  Cur*  and  not  atara  t» 

ift,  The  Court  of  Confcience  ereAed  by  3  Joe.  1.  c.  15.  * ijl  ^J^*" 
have,  by  the  very  ere&ion,  incidentally  and  confequen-  J^.  *v«t 94. 
tially,  a  power  to  continue  their  procefs.     idly,  Though 
he  does  not  anfwer  the  detaining  quoufque  he  paid  1 1  /.,  yet 
the  plea  is  well  enough,  for  the  quoufque  h  not  the  caufe 
of  a&ion,  but  the  imprifonment :  the  quoufaue  is  but  mat- 
ter of  aggravation.    If  the  defendant  had  laid  nothing  to 
the  money,  it  had  been  a  good  juftification ;  as  if  one 
bring  an  a&ion  of  trefpafs  for  taking  bis  horfeand  riding 
him  immoderately,  it  is  fufficient  to  juftify  the  taking,  for  Com.l%Pktd- 
that  is  the  trefpafs ;  and  if  the  cafe  was,  that  the  plaintiff  *  3  M-d^:^" 
paid  the  officer  9  s.  64.,  and  neverthelefs  the  officer  de-  ^797.  '    "' 
tained  him  for  more,  the  plaintiff  (ho uld  reply  it  (*).  Vide 
Moor  704,  705.    3dly,  The  Court  held  the  plea  naught, 
becaufe  the  order  was  to  carry  him  to  the  Compter ;  and 
though  he  confeffes  he  detained  him -fix  hours,  he  does 
not  (hew  it  was  in  the  Compter,  or  in  carrying  him  thi- 
ther ;  and  this  differs  from  tire  cafe  of  a  common  arrcft  ; 
the  officer  in  that  cafe  may  make  any  place  his  prifon,  be- 
caufe the  writ  is,  ita  quod  habias  corpus  ejus  coram,  &c.  apud 
Wefm.y  which  is  a  general  authority;  but  here  it  is  a  Co.  Lit.  49.  k. 
fpecial  authority  to  take  and  carry  him  to  the  Compter*      £*• b*  *5*»  3°5' 

{a)  R.  ac.  Gates  v.  Bajlef,  2  mif    TfyUr  v.  Cott,  3  T.R.  292,    H.  BL 
313.    Dje  v.  Leutberdede,  3  fVllf  20.    555* 


^uftiftcatton. 


4.     Britton  verfus  Cole. 


[Hill.  9  Will.  3. 
S.  C, 


B.  R.    1  Ld.  Raym.  305.  S.  C.  Comyns  51. 
Pleadings,  3  Ld.  Raym.  145.  j 


S.  C.  5  Mod. 
109.   Ante  395, 
Comb.  434. 
Cartb.  441. 
si  Mod.  ly. 
Skin.  617. 


IN 


refpafs  againft  %  Cole%  for  taking  forty-three  (beep, 
:  defendant  pleaded,  1" 


[409] 

K  H.  requeft* 
another  to  take 
goods,  be  is  a 
treipaflcr. 


the  defendant  pleaded,  that  a  levari  iffued  ix  dm.  Scacc.t 
which  recited  a  judgment  in  debt,  obtained  by  J.  Cole  in 
C.  2?.,  and  an  outlawry  and  feizure,  and  an  inquifition 
returned,  which  found  the  land  and  the  value  to  be  55/. 
per  annum  ;  and  by  this  levari  the  (heriff  was  commanded 
to  levy  the  faid  55  /.  dt  exitibui  &  proficuis  terr*%  and  that 
on  a  warrant  of  the  fhcriff  to  A.  and  J3.  bailiffs,  the  now 
defendant  requefted  them  to  take  thefe  cattle.  On  de- 
murrer it  was  held, .  that  the  Court  could  not  take  notice 
that  John  Cole  the  defendant  was  the  John  Cole  mentioned 
and  recited  to  be  the  plaintiff  in  C  2?.,  but  that  ought  to 
have  been  averred  ;  yet  that,  however,  his  requefting  the 
bailiffs  not  to  execute  their  writ,  but  to  take  thefe  particu- 
lar cattle,  was  a  fufficient  confeflion  of  a  trefpafs :  But 
then  they  held,  that  whether  the  defendant  was  concerned 
as  the  original  plaintiff,  or  concerned  hirnfelf  of  his  own 
head  as  a  ftranger,  he  had  not  juftified  >  and  thefe  diverfi- 
ties  were  taken  and  agreed  : 

'That  in  trefpafs  againft  the  (heriff,  it  is  enough  for  his 
j  unification  to  fhew  a  writ :  So  it  is  in  the  cafe  of  his  bai- 
liff or  officer ;  with  this  difference,  that  the  (heriff  mud 
fhew  the;  writ  was  returned,  if  returnable  ;  the  bailiff  need 
not,  becaufe  it  is  not  in  his  power :  But  in  trefpafs  againft 
the  plaintiff  hirnfelf  or  a  mere  ftranger,  they  cannot  juftify 
only  (hew  a  writ  themfelves  unlefs  they  (hew  there  was  a  judgment  as  well 
°!hexec£lio? J  as  an  execution  \  for  the  judgment  may  be  revcrfed,  and 
common  perfon,  >*  ought  to  be  at  their  peril,  if  they  take  out  execution  af- 
untefs  in  aid  of    terwards  \  but  they  feemed  to  hold,  that  if  one  comes  in 

com^d/ The  aid  of  thc  officer>  at  his  re(lucft*  **e  may  juftify  as  the  offi- 
commandUtra-6  cer  may  do }  but  fuch  requeft  or  command  of  the  officer 
vcrfibie.  Ante  is  traverfable :  As  in  trefpafs,  if  the  defendant  juftifies 
damage-feafant,  or  by  diftrefs  for  rent,  he  mult  make 
hirnfelf  bailiff  to  the  perfon  having  right,  or  [and}  that  he, 
did  it  by  his  command,  but  the  command  is  traverfable  ; 
otherwise  in  replevin,  where  H.  makes  conuzance  on  th* 
right.    1  Leon.  150.  %  Leon.  115.  1  Ro.  Rep.  46, 


Cro.  Car.  446. 

pl.  «7»  447« 
Vid.aLill.  135. 
Poll.  410. 
*  Veiit.  04. 
In  trefpau  for 
taWng  goodly 
the  officer  need 


107.     Lutw. 
156$.   Cro.  Car. 
394.   3  Lev.  20. 

1  Leon.  50. 

2  Leon.  1969 
315,216.    Cro. 
£l.  14.  pi.  3. 
Scr.  1 1 84. 
Cowp.  iS.     x  Wilt  17. 


Com.  Dig.  Pleader,  3  M.  14*    Bi|U.  N.  P.  $3. 


fjufligcatiom  409 

5.     Freeman  vcrfus  Blewitt. 

{Hill.    12  Will.  3.    B.  R.     1  Ld.  Raym.  632.  S.  C] 

TRESPASS  for  taking  the  plaintiffs  goods;  the  de-  Scrjemt  it  imce 
fendant  pleaded,  that  a  plaint  in  replevin  was  entered  ^'^7/^7 
in  the  fheriffs  court  in  London:  that  die  t  defendant  was  plaint  in  replevin 
ferjeant  at  mace,  and  a  precept  came  to  him  to  replevy  outofttieflie- 
thefe  goods,  which  he  did  accordifagly.     Upon  demurrer  £r  ^trf  <ki!L 
it  was  objected,  that  the  defendant  was  principal  officer,  ing  it  was  return- 
and  his  precept  was  returnable,  and  yet  he  does  not  (hew  ed;  .whc£* 
it  was  returned.    But  Broderick  contra  urged,  that  the  re-  J^fi«  under** 
plevin  differs,  for  it  is  not  returnable,  and  never  is  fo  returnable  wit, 
pleaded,  Dy.  189.   and  feveral  other  cafes.      After  two  hemuftihewic 
arguments,  it  was  ruled  by  Holt,  C.  J.  to  which  the  reft  sew^offtTbordi- 
agreed,  that  wherever  a  principal  officer  is  to  juftify  under  nate  officen.  • 
a  returnable  procefs,  he  muft  (hew  that  the  writ  was  re-  sc,c*^fB*^- 
turned ;  for  he  is  commanded  to  return  the  writ,  and  (hall  394*        :  4°  " 
not  be  protected  by  it,  unlefs  he  (hews  that  he  paid  a  due 
and  full  obedience  in  acting  under  it :  So  it  is  of  *  fieri 
facias  or  capiat;  the  (heriff  cannot  juftify  under  them  with* 
out  (hewing  a  return ;  for  thefe  writs  are,  ita  quod  habeas        f  4.10  1 
corpus,  or  denarios  illos  apud  JVeflm.,  but  any  fubordinate  J 

officer,  as  a  bailiff,  may.     Vide  20  H.  7.  13.  21  H.  7.  22. 
3  Lev.  204.    5  Co.  90.  a.  Br.  Trefpa/s,  48,  76,  104,  154. 
Fitz.  Trefpafs,  198.     Now  a  replevin,  or  an  alias  replevin,  Lane  5*.    Moor 
are  not  returnable  procefs ;  they  are  only  in  nature  of  a  57- , Cwen  +** 
jufticies  to  impower  the  (heriff  to  a  plea  in  his  county  4  *<£  '6**J* 
court,  where  a  day  is  given  them ;  but  there  is  no  return  Cro.  El.  17. 
to  be  made  to  the  firft  or  fecond  writ,  and  therefore  who-  P1,  *• 
ever  juftifies  under  the  firft  writ  of  replevin,  or  the  alias, 
need  (hew  no  return }  but  the  pluries  replevin  is  always  Poft.  58. 
with  this  claufe,  vel  caufum  nobis  jtgnifices,  and  therefore 
it  is  a  returnable  procefs ;  and  if  any  principal  officer  that  Cro.  c*r.  447. 
has  the  return  of  it,  pretends  to  juftify  under  it,  he  muft  Anu^>L  4. 
fhew  it  was  returned ;  otherwife  of  a  fubordinate  officer.  t 

In  the  cafe  at  bar  the  defendant  is  a  principal  officer :  If  Vide  Str.  11*4. 
the  prifoner  efcape,  the  action  muft  be  brought  againft  Co^.18"  F<Ht 
him  j  and  this  procefs  under  which  he  juftifies,  was  a  re-  379>'  comyns, 
turnable  procefs*  And  judgment  was  entered  for  the  Pleader  3  m. 29. 
plaintiff. 
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ERRATA   AJJD   ADDENDA* 


£*!.  18. 


t  T.  R.  tSi.  read  285.—- e*L  4.  He  1  c. 

aWr   wot— f*  Pany  nW  Peny—fir 

Sbtttoa  ramdSmnm—far  5  Bar.  2500. 

marf  1589— a/hr  ftT.R.  i6i.  aid 

3T.R.to*. 
34.  a.  («>,  Ar  397.  rwaf  367— A  Bwtoa 

nad  Itttta. 
47.  a.  (a),  add  1  Cma.  Prae.  196. 
5J*  tl  *7-  »•  Mr/"  *>9.  raja*  a—^ir  14* 

ntfa*  73. 
flit.  a.  (*)9Jar4  T.  R.  rate*  3  T*R.«- ; 
.    -/i*r  3  T.  R.  659.  add  mat  3  t.  R. 

749 -*a/r«r  5  Bur.  »66i.  add  2  T.R. 

281. 
43.  //.  $,  a.  (a),  fir  59s.  raa/cJgt 

70.  #V.  2.  *•  (a),/*  Bardel  na/hmOm. 

71.  Jb  (#),  cel.i.Lj.fir  id.  IbieV  rW  id* 

251.— */fcr  Leewefina  aftrrr  *  Vee.^- 
/•r  Mootvradrj^  Montrflori. 
99.  ^Smb.  a.  (a),  *nV,  from  the  cafe  of  Cooke 
v.  Dobsee,  H.  Bl.  10.  it  may  be  oncf- 
tioned,  whether  the  dia&Aion  between 
the  practice  of  $.#.  and  C.B,  cotj-j 


10a  */.  13*  n,  (*),  /.  &  etyl*— *  7-/^  Pet 

rW  Petit. 
202*  a.  (*)f  f*  M<»e  r*a*f  Motto, 
ill*  «.(#>,  /r  640.  r«a**  648— mfir  Dc*t  v. 

Freeman  »W  Bradley  v.  Clarice. 

114.  */.  i.«.  4a)9fir>Dw€k!aamrtadDuihMm. 

115.  a  (*),  rW.  4.  /.  4.  /tr  w»  /W  it. 
119.  a.  (a),  eal.  2.  /,  14.  fir 

defendant. 


14.  y«r  plaintiff  rted 


114.  a.  (a),  B.>rati»faaionr^fatufa€rioiu 

2x5.  a.  (a),  /.  1  ufir  indorfer  read  drawer. 

227*  a.  (0,/ar  accepter  naV  acceptor. 
,  128.  a.  {*},  /vr  Hoi*  nad  Hixft— /r  accepter 
'   •  rcW  acceptor. 

131.  a*  («)f  fir  683.  raW  6i.~-fir  general 
rota*  ipecial. 

733.  a.  (8),  0*/&r  fide. 

X46.  a.  (*),/r  2439.  read*4S9\        m 

248.  a.  {d)9fir  perfoa  ran/  pailOD--/»r  and 
343.  rW  Andrews— /er  Con.  r«*J  Car. 

255.  to  a.  (A),  add  2  Wma.  409.  and  Gox'a 


258*  a.  (a),  #///r  Waring  add  Cox's  note  to 

P.  Wma.  120. 
275.  a.  (a)  deb  it  fcemi-/r  Kemb.  rtad 

Kemp. 
298.  »•  (a),  ft  a  Atk.  558.  add  [54*0 


tot.  ah 


l,Jfcr  Jolly  iWTaSf* 
203.  a.  («),>r  148.  rajai  269. 
207.  a.  fa)f<*V  334.1W234. 
224.  a.  (<)>a/ar4T.R.r»W3T.R. 
227.  a.{a)tfiri%ij.  wtad  1*81. 
231.  a.  (a),J*V  41.  rtad  A^ 
239.  a.  (a),  Jaw  21c.  ma/  235— aaV  Darn  ▼. 

Moore,  5T*.  538. 
272.  a.  (*),fir  187.  #iMai  117, 
274.  a.  (a),  <•/•  3.  /.  yfw  then  ma/  there-. 

eat.  a>  V.  «6.  fir  fa  fW  on. 
2B2.  a.  <i),  JirBtamwrick'i  raW  BromwicJti. 
**3*.  »•  (*)i^  **•  /^r  Martin  «aa*  Mafters. 
a.  {a),iLl3.fir  1  Win*  rtad  3  Wilt— 

yar  359.  tiad  ny—fir  Martin  rraJ 

Maa)ei>«^r.2«»69mW  169. 
^85.  n.  if),  fir  4  Bar.  waad  2  Bur.     aawm 

B  aW vide,  «&rr 4T.  R.  669. 
2B6.  a.  (a),  *r  i  Bi.  rtad  2  Bl. 
286.  a.  V^itfmt  CnUow  ar>rr  ride. 

2o^a.W,>444.reW445; 
290.  a.  (a)9  yir  tepetate  read  ipertte. 
303-304.  m.  (4),  add  feurliofon  v.  Shaw, 

8T.R.5S7. 

JIO.  «.  (a,), >r  Bwiog  raaa*  Erring. 

320.  a.  (a),  <r/?rr  Wrangham  nad  ▼.  KeHey. 

322.  a.  (a)>fir  Kemp  raad  Kempland.— 
[Since  thit  note  waa  printed,  it  has 
been  ruled  that  the  refofing  to  fay  pro- 
ceedings pending  error,  araft  be  con'* 
fined  to  caies  where  the  parry  hlmfelf, 
hit  attorney  or  bail,  dedarrthat  the  writ 
of  error  it  brooght  only  for  delay  j  Le- 
▼ett  ▼.  Perry,  5  T.  R.  669.] 

nad  4S0.  Prke  v.  Ungford,  3  36.  The 
note  {a)  to  Symondt  v.  Codmore,  338. 
belong*  to  this  cafe  \  in  that  note,  be- 
tween mtukd  and  atataar,  infert  Good- 
right  v.  Weill,  Dong.  72. 

a.  («),  vide  the  preceding  article. 

■•  W»A"  n*6.  rraaf  1226. 


327. 


33S. 
345- 


3  $7.  a.  («),  /or  Oxford  raan*  Ortard. 
380.  a.  (a),  dele  where. 
386.  a.  (a),/(r  30.  readxQ. 
401.  a.  (*),  ytr  being  raa/lv 


402.  a.  (a),  /i^vk  rnai  vide. 

404.  a.  (a),/r  312  rW  ign.  add  U  the 
cajervatkm  nhaBinr  tie  tank  of  aSkm 
appearing  at  the  trial  f  arije  ah  ef  the 
jurijdmkw,  ridctamen  Tayior  w.  sUh> 
3T:*«4S3. 


%^- 
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